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(Mr.Gregg orally), plaintiff.Sullivan & Sullivan thefor

(Mr.& Millimet Millimet defendantorally),Devine for the
company.

Ernest Murchie PaulD’Amours,R. & A. RindenandCofran
(Mr. Rinden for theorally), Roy.defendants

Duncan, In v. 91Mills, plain-J. White Suncook N. H. the92,
sought personal injuriestiff allegedto recover for beento have

sustained because negligentof the defendant’s maintenance of a
in close proximity publicstructure to a There washighway.

using publicevidence in plaintiffthat the the fell fromhighway a
retaining bankingat the oftopwall a on land,defendant’sthe
adjoining the highway. questionThe of the defendant’s liability

“uponwas considered assumptionthe that the retaining wall [was]
prior. . .erected to the highway.”establishment of the 95.Id.,

settingIn nonsuit,aside an order of this court held that the evi-
dence adequatefurnished “an basis for a conclusion that the de-

(p. 94)fendant was at fault” upon Chickeringthe ofauthority v.
Thompson, N. H. 311, principle76 and the inset forth 2 Restate-
ment, Torts, s. as follows: “A368, possessor of land who creates
or maintains thereon an excavation or other artificial condition so

existingnear an highway that he realizes or should realize that it
involves an unreasonable risk to broughtothers accidentally into

travelingcontact therewith with uponwhile reasonable care the
subjecthighway, is to liability for harmbodily thereby caused to

them.” Maintenance of the retaining wall so close to the street
publicafter it became highwaya endangeras to travelers thereon

publictowas declared be a nuisance. Id., 96, 97.
The cases now before us are not distinguishable from White v.

Mills, supra,Suncook and we it controlling.consider to be In the
view of which theevidence defendantsthe consider favorablemost

thethem,to side lineeasterly uponof the leased land which the
cement areaway located,was was coterminous with westerlythe
sideline of the Although appearssidewalk. it to undisputedbe that
the step “dropor off” was created by action of inthe townthe
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re­not to beraising sidewalk,the level of the the defendants are
A relationshipthat account. “new betweenliabilitylieved of on

publicthe defendant and the was created and structures which
lawfully up bymaintained to that time the defendanthad been

changed situation, take onmight,on land in view ofits own the
v. 95.Mills, supra,of nuisances.” White Suncookthe character

toright“As the had the make a levelagainst citythe defendant
although doing precautionsmade on the defend­sidewalk, by so it

Holyoke v.preventin order to a nuisance.”part necessaryant’s
Hood 91 H.Hadley 424, 427. also, Nashua,Mass. See v. N.Co., 174

upon462,98. in Shea v. 88 N. H. reliedLanguage Railroad,used
cases, might thoughtin these which be incon­by the defendants

peculiarthelightthis is to be considered in the ofview,sistent with
(p. 97),in the iscase, pointedof that as out White case andfacts

not decisive here.
upon thedistinguishdefendants to the White caseseekThe

pre-existingin case from a “excava-ground that the risk that arose
“grease-pit” adjoining public rather thanway,tion” or on land the

land; againthe andadjoiningelevation of the abovewayfrom
in the elevations involved in these casesthe differencebecause

becomesslight comparison, degreeso that “the difference ofbywas
cannot to furnishone of kind.” These differences consideredbe

300,Satters,In Jutras v. 96 N. H.a valid basis for distinction.
seven-eighths of an inch in the level of aa difference of sidewalk

held to furnish a basis forand that of a store entrance was
us, any dangertheliability. argumentThe in cases before that

raisinginpresented resulted from the action of the townwhich was
the of White v. Suncook Millsthe sidewalk and therefore rule

the the rule. In theapply, ignoresnot basis for Whiteshould
theparties arose whenrelationship”case the “new between the

inSimilarly,laid the defendant’s land.highway was out beside
relationship alreadythe besidethis case a new arose when walk

the risk toelevated. In each instancethe defendants’ land was
thethe of town.public way arose from actionupontravelers the

butidentical,have beenmaythe action taken notThe nature of
upon land-adjoiningcast theobligation therebythe which was

distinguished.is to beowner not
375, representsMass. theZisman,case Abrahams v. 293The of

17, andMarr,rule. Lioni v. 320 Mass.peculiar Massachusetts
established law of thisIt inconsistent with thecited. iscases

27 B. U.principle.criticized onjurisdiction and has been Note
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580,L. case v.early Webb,Rev. 256. of Watson 28 Wash.The
authoritystands no better as here.

argumentThe dutydefendants’ further that no im-should be
posed upon them adjoining“to make safe a sidewalk ... on
premises” plaintiff’s claim, plaintiffmisconceives the since the
asserts no defect in the Hersidewalk. claim is not that the walk

improperlywas constructed but that the defendants failed to take
precaution byto avoid to her theinjuryreasonable reason of

in the the bydifference levels of walk maintained the town and
the cement areaway bymaintained the defendants. In a similar

urge ifway the defendants that even asthey abuttinglessees of the
might uponland have a toduty travelers sidewalk,the there

no stepwas evidence that the existence of the from the walk
involved riskany injury, citingunreasonable of Abell v. Company,

439,95 H. 441, stepN. 442. The was not to of impropershown be
(Berquistorheight construction Company,v. 91 N. H. it is428),

“expertand ifsaid, testimony a dangerousof maycondition not
be . . . certainlyessential some is!”testimony

dangerous which plaintiff’sThe condition the evidence tended
to establish did not arise from the mere existence step.of the It
lay juxtapositionin the of two levels,different alike in tex­color,

plaintiffture material, “figuredand so that the it level”;was and
in the fact that this condition occurred at the of awayside the walk

street,from which ofthe south the lot was bordered land at aby
higher rather than a short, plaintifflower level. In the com­
plained step,not a deceptiveof defective but of a unexpectedand
difference in See Fisher Railroad,levels. v. N.75 H. 184. This

dangerwas of a v.(Touhy Drugevidence Owl Co., App.6 Cal.
(2d) 64), jury competentwhich the was to understand without
expert testimony and from “their own experienceandobservation
of ofthe facts life.” Jutras v. 96 H.Satters, 300, 302,N. and

cited.cases
case, true, plaintiffIn the Jutras it is the an invitee,was while

in agreedthis case it was that she not. Butwas any difference
resultingin the of dutynature similaritythe does not affect the

gaveof the to duty.risks which rise the In each case evidencethe
permitwas jury comprehendsufficient to a to the risk involved.

Nor themay upondefendants avoid responsibility supposi-the
plaintifftion that the a trespasser,was for it is “well insettled

jurisdiction anthis that involuntary uponor accidental theentry
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Puchlopek 82trespass. Company,v.of another not aland is
98.Mills, supra,H. v. SuncookN. 440.” White

of theplaintiff arisingto the as in other cases outLiability
rightdepends upon control,of in land or theownership interests

Black v.control, premises where hazard exists.to of the the
cited; 368,s.33, Restatement, Torts,N. and casesFiandaca, 98 H.

uponcan no the evidence329, comment a. There be doubts.
of thepossessionin and controlRoythat the defendants were

to date the accident.premises October, 1946, the ofleased from
it hadcompany however contends thatcorrectlyThe defendant

subject theliability plaintiff.it to toas wouldno such control
the creationpartit either inanyno evidence that hadThere was

question or in theareaway the lot in elevationthe cement onof
duringto the risk. At no timegavethe cement walk which riseof

topossession rightitof the risk did have or thethe existence
In a waseverythe land. instance new leasepossession of

expired. timeprior lease No interval ofgranted before the
thethese defend-leases occurred. Under circumstancesbetween

held have to thedutycannot be to owedcompany anyant
upon Bruce-chargeable her Zolezzi v.plaintiff or to be writ.

Cunningham In490; v. Pa. 132.Brown, Rogers,243 N. Y. 225
499):(pp. “A498,of case landlordthe Zolezzilanguage the

right a for whichparts with á to future control of nuisanceonlywho
informed,heresponsible,is not and of which is nothe then

his inferencewrong public,to the and from act nocommits no
either authorized its or' intendedthat he continuancecan arise
If thereafter those in actual of theprofit thereby. controlto

.it, . .by wrongfulchoose to continue he has not actnuisance
held towrong, may damagesto their and not be forcontributed

thereby.”others caused
Bixby 411, upon80 H. relied to establish theThurber,v. N.

applicable. There the nuisance com-liability is notcompany’s
thebyarose from a condition created landowner whoseplained of

Inpropertyheld to after theliability was was leased.continue
ofcompanythe defendant has been in controlthese cases never

hasallegedthe the nuisance andpremises during existence ofthe
132present right Weibel,had a of control. Perkins v.never Cf.

Conn. 50.
right provisionssuch a arose out theWe do not consider that of

including the leasegiven these,since 1926. Each ofof the leases
in substanceRoy, providingthe contains conditionsto defendants
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places“outbuildings and structures” be “erected” on suchthat shall
bedirect,the and that “no nuisances shall allowedas lessor shall

premises” placedthe and or onupon no “structures erections”
injureannoy persons adjoiningthe lot “so as to or lots.”occupying

rightA is conditions.reentryof reserved for violation of these
apparent used,is madelanguageIt the and from referencesfrom

originalthe to the thatcompany,to lease these conditions were
respectrights uponnot tocompanyintended to confer the with the

respectpavement lot,of a on the with “allowance”location or to
typethe involved in cases.of of nuisance these

In the againstaction the defendant nonsuitcompany, the was
properly granted.

In the theagainst Roysaction there must a trial. Fornewbe
exceptionsthis reason it becomes consider taken tonecessary to

receipt of relatingthe certain evidence to the of thelocation
of the Theeasterly boundary plaintifflot. offeredleased in

plan the land thebyevidence of leased town to the incompanya
1898, referred in lease,which was to the and withrecorded it.

plan, 1908,also offered in evidence a second recorded inShe show-
ing layout upona appearedof lots the leased land. It further

conveyedthat in 1933 the town to the State “certain beach and
highway westerlyland” the ofboundary which was described by
metes and withbounds references to monuments on thelocated

questionInland. the inarea the tract so boundedconveyed was
propertyon the west “by now or of theformerly Hampton Beach

Improvement Company.”
A surveyor plaintiffcalled as a thebywitness testified that

according to the oflayout the easterlylots the line of the lot in
question was about three and one-half feet east of westerlythe

walk, accordingside of the but byto the theline established deed
the State onlyto was one inchthree-fourths to east westerlyof the

His testimonyside. concerning originalthe line was received
objectionover and exception, opinionas hiswas that the former

line was the true line. He conceded that he had never surveyed
originalthe line as shown theby plan accompanying the 1898

lease.
Neither the subleases of lot, planthe nor the 1908 the lay-of

out of lots to anyreferred monument which would enable a sur-
veyor to locate easterlythe uponof the lotboundary ground,the

theand witness’ testimony did not serve to relate boundarythe
anyto monument by plan.established ordeed He had however
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and establish the whole frameworksurveyed “the whole area [ed]
time he had the cornersthe subdivision” at which establishedof

methods thenaccuracylots. the the usedof certain While of
testimony, acquaintancehis hisclearly bynot establishedwas

knowledgein such couldquestion-the area was that his bewith
(Statejury Killeen, 201;the v. 79 N. H.probableof aid tofound

hisDowling 234, 236),N. H. and con-Shattuck, testimonyv. 91
incerning original properlythe location the line was receivedof

Draper Company Pitman,v. 97 N. H.the Court’s discretion. Cf.
rulingsexceptionsThe the on evidence are overruled.1. to

against Boys; exceptionintrial the action theNew
against company.in actionoverruled the the

All concurred.
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