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(Mr.George fororally),A. P. C ranPaul Rinden and Cofranof
plaintiff.the

Upton (Mr.Tiffany,M. Richard F.cityGordon solicitor and
Upton orally), for defendants.the

Blandin, J. The defendant caseboard claims that the has
appears questionbecome moot and it desirable to consider this

thedealingbefore with basic issue of whether Trial Court-­the
in theholding that decision contraryerred of the board was to law.

beenIt has that “Nowell said word has been more frequently
(53than 'moot’” 628),misused Harv. L. Rev. and further that

question subject rigidthe of mootness is not to but “seems,rules
rather, regardedto be as one of convenience and Id.,discretion.”

This629. view accords with wewhat believe to be the better
authority and also with the ofunderlying philosophy our law.
Lewellyn Follansbee,v. 94 H. 111,N. 114. It is therefore necessary
in order to determine whether the discretionary power to issue

(see 326)mandamus should be exercised Maclay v. N.Fuller, 96 H.
to examine the record appearsbefore us. It plaintiffthat the
through no fault its ownof has been indelayed procuring a hear­
ing and decision the board.by However, nothingis in thethere

(R.under 4)statute which the license sought L.,is s.194,c. which
requires applicationthat an be or aheard license issued before
June 1st of Ifany year. plaintiff is entitled athe to license it

be issued at time to runanycan to June 1st of year.the next In
Hampshirenone of the New citedcases theby defendant as

propositionforauthority the that this matter is moot was both
rightthe sought regulationand whichthe denied continuingit

is here. Ifas it a license is to be issued now the board will not
prejudiced plaintiffbe since the can furnish it an up-to-date list
producersof and such other timely information as be reason­may

required. Aably matter of publicvital interest is at stake
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been,havewhere the issues238),N. H.(Whitney Watson,v. 85
thecircumstancesbelieve in all thetried and wethoroughly
thisexceptiondefendants’ onIt follows thequestion is not moot.

is overruled.score
the Trial Court erron-brings problemThis us to the of whether

Thethe defendant claims.granted a trial de novo aseously
grant new trial and findmayrule is that a court not aordinary

quasi-judicial but its orderscapacity,board acts in afacts when a
are unreasonable and therefore unlawful.theymust stand unless

265; Whitney v.Nashua, 262, Watson, supra,Sinkevich v. 97 N. H.
However, acted,this does not seem to have so but241. board

up regulation in the nature of amerelyrather to set ahave
findingsrule. There are no here such as the boardprocedural
L., 194, qualityR. 4, insuringauthorized to make under c. s. thewas

milk, saysbut rather the board that the cost ofplaintiff’sof the
inspection great appli-too and therefore it denied thewould be

question regulation-In thecation. situation whether such athis
light questionin facts“reasonable the of the is a of law whichwas

judiciallythe entitled to have determined. Individual[plaintiff is]
judicialnot overridden without Rich-rights should be review.”

71,N. H. theBeattie,ardson v. 98 75. Since board failed to
findings jurisdiction bymake on the matters entrusted to itsany s.

4, obviously necessary for the Trial Courtit was to do so as
(supra 76)pointed in the Richardson inout case order to decide

regulation could stand. The defendants accordinglywhether the
exceptionnothing groundtake their on the that a trialby de novo

Superiorgranted bywas the Court.
considering questionIn the regulationwhether the of the

held, importantboard was as the Court it isunreasonable has to
ruling completerealize that this effected a and drastic denial of

plaintiff’s right engagethe in legitimate sellingto the business of
significantmilk in the of Concord. This is incity decidingbecause

the correctness of the Trial determination,Court’s the benefit
public soughtto the which the board byto confer its action must be

weighed against the plaintiff.seriousness of toinjurythe the
Fuller, reviewingv. 87 N. H. 64. Without all the factsWoolf

by in detail, undisputedfound the Court or those record,on the
importance questionit is of the utmost noteto that no is raised

the defendants theby “purityas to of the milk” bysold the
plaintiff. undisputedIt is also bottlingthat its and pasteurizing
plant processesit milk proposeswhere all which it to sell in Concord
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the Board ofinspected requirements of Stateby and meets theis
inspected approvedandplantthe milk this isHealth and that from

sold theand It is also toof Manchester Nashua.by the cities
arepatientsPembroke tuberculosisState Sanitarium at where

HospitalField, in Manchester.treated, and the Veterans’Grenier
plaintiff itself,theemployed byWhile these facts and the tests

(c. 35,rigid requiredthan defendantsbywhich are more those the
1949)Concord, to de-21, Citys. Revised Ordinances of the of

uponpurity binding board, theytermine the its milk are not theof
properlyare nevertheless vital Trialcircumstances which the Court

facts,furnish, togetherconsidered and found to with other “reason-
milkproducingable assurance” that the “healthycows the were

for,” plaintiffand . . . . . thatproperly. cared and the understood
handling” milk, requiredcare and of as c. s.by 35, 26,“the

City Concord, Again,Revised Ordinances of the of 1949. milkthe
inspector for the defendant board said that not all the milk insold

pasteurizedConcord is and that this was “the reason morefor
frequent inspections.” (Emphasis supplied). heFurthermore,

onconceded that occasion milk from inthirty-five Vermont,farms
one of which hadonly inspected, permittedbeen is be into sold

hecity,the since is he producerbecause “checked everysatisfied
laboratory,”in the of the this milk.purity of Cream from un-

inspected producers is in Hampshire,allowed to be sold New
permissibleand we it abelieve from the recordinference for the

Trial Court to find that it inis also sold Concord. It appearsthus
that the board itself inspectiondoes alwaysnot consider essential.

inspectionObviously no however exhaustive could conclusivebe
every dairyunless farm everywere examined day because the

that mightcleanliness be found dayon the of inspectionthere the
bemight byfollowed unsanitary on day.conditions the next

In inspectionother words not only is not always required by the
practice, inspectiondefendants’ own systembut no of can be more

relatively dependablethan and this factor must be considered
decidingin the regulation.reasonableness of the In all the cir-

appears grantingcumstances it that in mandamus the Court has
determined in effect possiblethat any danger to publicthe which
might come from sale plaintiff’sthe of the milk is slight,so while
the damage plaintiffto the from rightsthe denial itsof is great,so
that regulationthe board’s was unreasonable and therefore unlawful.
Whitney v. Watson, 85 N. H. 238. We consider that on this record

weightthe authorityof and better reasoning sustain this holding.
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Court basedclaim, that thebelieve,do as the defendantsWe not
that thethe facterroneous consideration ofits decision on an

fromimportedmilkthe sale ofmake rules relative toboard can no
(Dean Milk Co.commercerestrict interstatewhich wouldVermont

it is established349), anybut in event wellMadison, 340 U. S.v.
acourt does not invalidatewrong given bya reason ahere that

H. 494.Stores, 490,v. 97 N.ruling. Raucorrect
(Pa.) (2d)99 A.Rose,case Milk Co. v.veryThe recent of Otto

supports thesquarelyall with our situation and467, is on fours
opinion, after an exhaus-Trial Court. Thisreached thebyresult

repeat here,need not con-of authorities which wetive review the
producersand of andinspectingthe cost laborcludes that additional

citythetogether with the fact that defendantpasteurizing plants,
adequate supply milk,of insufficientalready had an werethere

milkplaintiffa allow the to sellupholdingreasons refusal tofor
believe this decisionan action was- unlawful. Weand that such

and sense.represents good goodlaw
feeAssuming, contend,as the defendants that since the license

(R. L., 4) itby 194,c. s. would notis fixed at two dollars statute
possible plaintiffthis milkchargebe for the board to or other

inspection,the yet,further for cost of as wasanythingsellers
in there a numberpointed case,the Otto are of reasonableout

embargo placedto the virtual which has been on thealternatives
plaintiff’s First, arrangemilk. the board could withsale of the

purchasers this milk as the citiesof the numerous of suchsome
reports inspectionstheir theof Manchester or Nashua for of of

produce claimed ofdairies it. This is not as a surrenderwhich
quasi-judicial function,the it is a matter of whethermerelyboard’s

rely inspectorsit on for other cities are licensedmay reasonably who
Department (R. c.L., 194, 11),the s. and trustedby HealthState

making properitby very purposefor of examinations andthe
reports purity plaintiff’s supply.the of milk Thereliable of the

inspection dairies, requiredis not isby merelyof which statute and
insuring continuing quality milk,a of the of the and themeans

separatetesting onlymilk acts. It is formerof are the which
requires appreciableto extent andtraveling any acceptancethe

reports competent inspectorsfromof other than its own is not
4.by Moreover, greatlyforbidden section this would thediminish

expense given bywhich is the sole reason the fordefendants
plaintiffthe a license. In thisdenying connection, since as con-

supplemental brief,ceded in defendants’ isthe the board satisfied
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accept report inspectors of those cities as toto the of the local
passpurity plaintiff’s milk,the of the A which must theGrade

highest all, it not beappears whytests of no valid reason should
willing the milkaccept report inspectorsto the same as to ofof

contemplatedgrades.lower The milk ascontinuing purity of the
238)(Whitneyby Watson,section 4 v. 85 N. H. could be assured

at reasonable in the isby city’scost tests own as donelaboratory
in the milk imported again,case ofthe from Vermont. Or it

reasonably thorough inspections spotcould conduct in the nature of
checking impracticalwhich should not unduly expensive.be or

In it theconclusion, supervisingseems that cost plaintiff’sof the
facilities producing marketingfor and milk need not be excessive.
Since the providestatute does not for charging the cost of in-
spection applicantto an the city must bear the burdenreasonable
imposed. v. 84 N. H. 41.Hoyt, 38, Furthermore,State onCf.
this record appearsit conclusively plaintiffthat the compliedhas

all prescribedwith the conditions in the Itstatute. follows that
it is entitled ato license and the exceptiondefendants’ to the
Court’s order is Whitneyoverruled. v. Watson, 238,85 N. H.
243. In holdingso we do not wish to be understood decidingas
that the expensematter of could not in any circumstances be an
important factor, but lightthat in the of the facts here it cannot
justify the of theaction board.

appearsThis disposeto allof the exceptions of merit,, and the
order is

Exception overruled.

All concurred.


