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Dailey,v.See Moorecounty.on aprocesspermitting trustee
supra, 279.

in305,N. H. decided 1878Jones,v. 58In Wardwellthe case of
sovereignquestiontheappears ofplaintiff, itbyand cited the

byrulenot raised. The establishedimmunity before us wasnow
juror afees due a fromattachment ofdecision, permittingthe

s.L., 412,c.1879, 57, 33,c. s. now R.changed Lawscounty bywas
reliedinapplicable. The statuteisVI,21 and the case now

(statute 2, 1825, 9July5 H. 13 ofDrake,v. N.upon in Whidden
(103,469) Julystatute of 1829repealed by theN. H. Laws was

repealed s.65) by (1842), 230,R. S. c.N. H. which in turn wasLaws
13.

it to theunnecessaryreached makes considerThe conclusion
andquestions transferred, the order isremaining

Judgment the trustee.for defendant

All concurred.

Cheshire,
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Gowing Paul Lehmann.Gene v.

5, 1953.Submitted November

31, 1953.Decided December
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Howard B. Lane the plaintiff.for

BradleyHomer S. for the defendant.

Goodnow, premisesJ. In the the1943, adjoining bynow owned
plaintiff and Clukey.defendant were both owned Isabel F.by

part herOn that of property bynow owned the defendant there
pumplocated anwas artesian well with an electric attached thereto

through pumped pipewhich water was into a line thesupplying
building propertyon the by plaintiffnow owned the wellas as

buildingsinto lines two on thesupplying property bynow owned
July 16, 1943,the defendant. On Mrs. conveyed herClukey to

mother, Mary Hafeli, buildingA. land and bythe now owned the
plaintiff together rightwith “the and easement to take fromwater
the other of grantorwell on land the as now used and taken to the
building premiseson the hereby conveyed rightwith the to enter
upon the said other premises grantorthe purposeof for the of
repairing replacing pipesand said when necessary .... The
granting of this easement to the of pipe myinclude use the line on
premises provided, however,as now used that should it be neces-
sary repair replacetime toany pipeat or said used thebyline
grantee, her successors and assigns, shall bear her share[she]

ofexpense replacement.”of the such later,Two months Mrs.
theClukey conveyed to defendant buildingsthe land and now

subjecthimby rightsowned to such water and easements as had
previously conveyedbeen to Mary A. plaintiffHafeli. The ac-
quired the Hafeli rightstitle and in 1950. June,Thereafter until
1952, defendant operatethe continued pumpto the suppliedwhich

onlywater not to his own buildings but buildingalso to the of
plaintiff.the The same well, pump pipesand placeare inpresently

on the defendant’s property as were there in plain-1950 when the
purchasedtiff his 1952,Inproperty. the developeddefendant a

system throughnew water which water could broughtbe into the
supplyinglines his buildings by means of another pump from a

nearby lake rather than from the well. The connection of this
system by-passed the line supplying the plaintiff’s property. At
the time,same the well system including pumpthe was left intact
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theinperiodthe of frostduringcapacity for usestand-byin a
don’tusable. “If wewas notsystemthe lakemonths whenwinter

do,if weout, and wethe switchw.ell, we throwwant to use the
of hisplaintiffthe1952, notifyingafter20,it in.” On Junethrow

pump duringoperation of the welltheintention to discontinue
therebyout andmonths, threw switchthe defendant thefrost-free

plaintiff’s property. agreementNoto thethe flow of waterstopped
repairoperation,parties concerning themadewas ever between the

the annualwell, thepumpof connected withor maintenance the
years prior to 1952for the three exceededaverage of whichcost

plaintiffthe couldThe Court found thathundred dollars.two
by pumpa ofinstallingthe hisat obtain water from wellall times

pipes supplyingtheany material alteration to waterown without
nothing deprivedefendant had done to thepropertyhis and that

intaking 1943,the as it existed otherplaintiff systemof fromwater
operating pumphis connected with it.tothan cease

requests the of heraised issue whether wasThe defendant’s
operate pumplaw and maintain the for theobliged as matter of toa

plaintiff’sthe the building.water from well topurpose supplyingof
requestto the denial of his that he hadexceptedThe defendant no

operate pump plaintiffan electric for the benefit of theduty to
permit plaintiffhethe order that the to take waterand to Court’s

under the same“in the same manner and conditions as existed
prior” exceptions requiresto that date. Consideration of these an

plaintiff'sand extent of theexamination of the terms easement.
parties usageand duties of the do not ariserights fromThe

1943, plain-and in the deed ofcreated defined to thebybut were
conveyed rightin title which thepredecessor and easementtiff’s to

questionin “asfrom the well now used and taken” andtake water
land theright uponenter the on which well isthe to located to

repair replace pipes. grantedThe deed specificallyand also the
grantor’s premisespipeuse of the line on “as now andthe used”

replacementprovided repair pipethat if or of “said line” became
necessary, grantee,the or her successors in title, should bear her

expense replacement. Although expressof the ofshare the
specificcontainslanguage provisions pipes,of the deed as itto

pump. It ismakes no mention of the settled under suchwell
defendant,the as incircumstances that successor title to the

grantor easement, operateof the is not bound to or maintain the
pump by implication from language grant,unless the of the there
is a covenant that he should do so. v. N.Company, 81 H.Moffett
79, 80, and cited.cases
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principallywasplaintiff’s predecessorthe in titlegrantThe to
from Whether the wordsrightof take a certain well.a to water

inappear in the deed connection“as now used and taken” which
used” which are concernedgrantwith this and the words “as now

pipe grantor’sof the the line on thegrantwith the additional use of
undertakingto also an thepremises bywere intended constitute

pump operatedto begrantor that an unmentioned would continue
in systemmaintained the well must be determined thisbyand

language itself,matter from in thecourt as a of law the viewed
Hamptonlight surrounding circumstances. North Districtof the

undisputed220. that be-Society, 219, pumpv. 97 N. H. It is a
grantor in thelonging to the use at well when this easementwas

granted by mother;was her to her it thisbythat was means that
propertiesboth thesupplya of water was then furnished to and that

throughwater in well be made onlythis can available the use of a
thesepump. If, light facts, languagein the of the of canthe deed

imposesaid asany duty pump, periodbe to to the the during which
owed oneduty limit, beingthat is must be without there no basis

on it could merelywhich confined to the time duringbe which
operates“the and pumpdefendant a inmaintains this well for

benefit,” plaintiff.his 'own byas claimed the The them-words
selves, context,taken in their haveplainlycould been intended

define pipeto the location the theof and ofquantity water which
can be drawn from the by plaintiff.well the See Fowler v. Kent,

388,N. they imposed71 H. 394. implication uponThat also by
grantorthe obligationso burdensome an that she herand successors

obliged operatein title would be forever to and pumpmaintain a
is interpretationat this well so unreasonable an of parties’the

intention as to be Sakanskyuntenable. Wein, 337,v. 86 N. H.
340. We conclude that no such bywasduty partiesintended the

original grant.to the
plaintiff’sThe easement to take water from the well notdoes

rightinclude the requireto the operatedefendant to and maintain
pumpa to supply water, regardlessthat of operateswhether he

and pumpmaintains a at' the well for his own use and benefit.
beingThere no theduty on indefendant respect,that isthere

nothing that equity can enforce. Maddock v. Chase, 94 N. H.
241, 245. The decision in Olcott v. Thompson, 156,59 N. H. 154,
relied plaintiff,on theby to the effect rightsthat the bothof
parties to an areeasement to be so exercised “that maythere

a duebe and enjoymentreasonable of both” not applicableis in
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tohis easementright underhas noplaintiffthethis case since
byat the wellpumptheofor maintenanceoperationrequire any

defendant.the
theprovide thatbe modified tomustrulings and decreeThe

pumpmaintain a foroperate ortolegal dutydefendant has no
operationofthat his discontinuanceplaintiff,thesole benefit ofthe

in an interference withwayno20, 1952, waspumpthe on Juneof
under his easement.plaintiff’s rightsthe

Exceptions sustained.

All concurred.

Dover,Municipal ofCourt
No. 4260.

Roger S. Wood.State v.

2,Argued December 1953.

31,December 1953.Decided


