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plaintiff.Richard E. brief and for the(by orally),Shute

(ofMurphyA. Thomas Massachusetts),Frank Batchelder and B.
for the defendants.

If useDuncan, againstJ. there are restrictions commercial
againstin force sellplaintiffthe lot which the has undertaken to

defendants, uponthe the titletheyto constitute an encumbrance
the plaintiffso that could not free allconvey from encumbrances

it agreed Hospitalas to do. Gage, 335,has Nashua v. 85 N. H. 336.
Gagetheby appearsIt was settled case that: it“Whenever that

original adoptedthe general development,owner has a ofscheme
and has inserted in his deeds of lots restrictions intended himby

agreed purchasersand the beby reciprocal benefit,to for their an
equitable right is Id., questionshown.” 339. The vital in this

plaintiffwhethercase is or its predecessors,the as successors to
original owner, purchasersthe and the from them of the various
subject tolots restriction did in agreefact intend and thethat

restrictions reciprocalshould be for their benefit.
It givenis established that originalvarious deeds theby owner

or its successors conveying lots on the easterly side of the state
imposedhighway restrictions which were not butuniform, which

consistently precluded commercial use. In no instance so far as
appears did any grantor agree likeexpressly that restrictions

applyshould to other land retained him. It doesby appear,
however, priorthat conveyancesto these various the vendors
had laid out the portionsestate or of it for insale lots. If the

positiondefendants’ is unsound, it is because it does not appear
that the vendors intended the restrictions to be for the benefit
of all sold,lots intended to be or even for some of those lots.

GageWhat said in the case, supra, applies the340, towas
priorsituation as it existed to the conveyances plaintiffto the in

1944 and 1945. Although it could be found that one or more
general schemes theretofore developmentexisted for some sort of
of land on both sides theof highway, that uniform re-evidence
strictions were intended to to allapply lacking.such land is “The

uponcase for the defendants stands the conveyances, byunaided
extrinsic evidence. These contain reciprocalno reference to any
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grantees. is auponconferred the several There conditionrights
grantor, anyin but no mention of other limitationfavor of the

reciprocal rights istitle If toupon conveyed.the the existence of
implied must the thathere,be the inference be drawn from fact

grantor.all the deeds contain similar conditions reserved to the
questionThe cases wherein this has received consideration hold that

the cannot be drawn from fact alone.” Hos­inference that Nashua
pital Bristol N. Y.Gage, supra, also, Woodward,v. See v. 251340.

(3d ed.) s.; Tiffany, Property3 Real 868.275­
Gagethe court concerned in theWhile was with transac-case

agoyears relatingwhich occurred a hundred and law totions the
reciprocal undergone developmentservitudes sincehas substantial

341; 9.30, seq),2 of s. et no(Id., Property,see American Law
depart downappears general principlesreason to from the laid in

339. conclude the evidenceId.,that case as "sound law.” We that
grantees priorto that of common to Tavernfails establish owners

acquiredCorporation, Inc., rights against the lot whichInvestment
plaintiff agreed to theconveythe has to defendants.

plaintiffThe effect the to the and of its con-conveyancesof
determiningbe in theto Ernst must also consideredveyance

premises questioninrights. plaintiffThe took thedefendants’
upon“binding the itssubject restriction, [plaintiff]to a successors

persons claiming thereunder,” thatassigns and all “no businessor
premises.”. be conducted on the said Pursuant. . [should]

plaintiffin July, 1944,to Ernst thethereto, conveyingin two lots
against April, 1945,inThereafter,business use.imposed restrictions

fromhighway anythe was released servitudeland west ofthe
plaintiff June,the deed the of 1944.imposed by to

the sufficientlycontained in deed to Ernst wasThe restriction
existing by deedthe restrictions created thebyfor thenaccounted

plaintiff.Inc. theCorporation, TheytoTavern Investmentof
upon in v.binding anyErnst event. Burbankhavewould been

land highway,But the of the48 N. H. 475. westPillsbury,
to has been freedto be the defendantsincluding conveyedthe lot

Lotplaintiff’s grantor. Hence 12in of theany servitude favorof
of apersistsunless one becauselonger under servitudenois

plaintiff’s deedimplied from the to Ernst.restrictionreciprocal
fromdetermined, restriction resultedno suchalreadyhas beenAs

predecessors.given plaintiff’sthelots, byof individualother deeds
reciprocalforexpress provisionnoto Ernst containedThe deed

grantor. grantorTheof the didupon remaining landrestrictions
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reserve, however, uponthe conductright to a real estate business
mightthe land retained. This be to indicate an under-thought

butstanding rightthat for the reservation such a bewould
precluded, any use,and therefore that other similarlybusiness not
reserved, if itwas intended to be forbidden. be assumed thatBut

impliedansuch restriction was still remainsintended, thethere
question muchof how of the land retained was tointended be
affected.

planThe 1944 of in“Part of Beach” referred theSeabrook to
Ernst deed is If the conveyednot before us. lots are those shown

theby upon plansame lot the us,numbers 1944 which is before
they are situated some five fromhundred feet distant the whichlot
the have oppositedefendants contracted to onbuy, and the side

the Ithighway. impossible anyof is to say certaintywith that
impliedany restriction in favor of Ernst was intended attachto

separatedto land thus from the land v.conveyed. ClemenceCf.
Mazika, 254,73 R. I. 262. establishingThe burden of the restric­

applicationtion and its 12 uponto Lot is the defendants, and it
implied uponnot bewill doubtful evidence. Loomis v. Collins,

221, 232;Ill.272 Lovell v. Columbian Nat’l Ins. 294Co.,Life
473, 477,Mass. 478. See Wickwire v. 142Church, Eq. 174,N. J.

179; Baederwood, Inc. Moyer,v. 370 expressPa. 35. The only
restrictions shown to existpresently uponare lots lying between

highwaythe and the Weocean. cannot as asay matter of law
that like impliedrestrictions must be as to the section of land
westerly of the highway, between it marsh,and the Lot 12where
is situate.

questionsThe first three transferred are in nega-answered the
tive, and the fourth in the affirmative.

discharged.Case

All concurred.


