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plaintiffs.for theHartnett brief and(by orally),Charles F.

(Mr. BryantBryant& for theBurns, orally),Calderwood
defendants.

L., 57, that3, amended, providess. asPer R. c.Curiam.
ameeting upon application ofspecial“shall a.selectmen warn”

aprovides8 that Justicevoters,number and sectionspecified of
application may issue aupon voters,of theSuperiorthe Courtof

neglectunreasonably“if themeetingsuch selectmenforwarrant
theBy providingdecree and forwarn.” the orderor refuse to
thePresiding impliedly found thatmeeting, the Justicespecial

meetingcall unreasonable.the selectmen to the wasrefusal of
exceptions theto the decree and order raiseThe defendants’

in Infinding.the soof whether Court was warrantedquestion
exceptions urgethe that the townsupport their defendantsof

upon warrant,in theto act the matters statedauthorityis without
representative thanto of the town otheranyto commit themor

the selectmen.
manage the59, 11, provides that selectmen “shallc. s.L.,R.

perform the duties lawbyof the town andprudential affairs
provides “if town to chooseanyand s. 50 that failsprescribed,”

discharge theshall the duties and have. . . the selectmenagents
provided by...the same are filled assuch officesuntilpowers of

provisions charge selectmen withstatutoryNumerouslaw.”
manage-theexpresslynone them deals withduties, but ofspecific
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of against town, employment counsel,ment actions the or the of
(R. 9).other than legislative L., 51,counsel c. s.

encompassed managementThe nature of the in “theduties of
prudential affairs the inof town” has been considered a number

(see 282;of the earlier cases Pike v. 12 N. H.Middleton, 278,
2 253;Sanborn Deerfield, 251, Bath,v. N. H. Carlton v. 22 N. H.

559; Andover v. Grafton, 298), pointed7 H. but inN. as was out
Sumner v. Dalton, 295, particular58 N. H. 297: “The duties

thecomprehended meaning phrase 'prudentialwithin theof affairs’
are not enumerated.” In v.easily Errol, 354,Rich 51 N. H. 350,
it statutes,was said: “Under these haveselectmen not been
regarded general agentsas the the town,of ‘clothed thewith
general powers corporateof the forbody they Theywhich act.

only powers performcan exercise such and such areduties as
specialtheproperly incident to and authoritylimited conferred

on by They ‘empoweredthem their office.’ are onlyto do such
required exigenciesacts as are to meet the ordinaryof town

(Emphasis supplied).business.’” Smith v.See Inhabitants of
Cheshire, (Mass.)Gray13 It318. has been settled that as an

specialincident of their selectmenauthority may “bring all
. . propersuits . which the faithful dischargeand of their duties

requires.” Albany Abbott,v. 61 N. H. 157, 159.
performanceIn the of certain of their statutory duties, “where

imposedthe duties are specifically- by statute on the officer, and
rightthe town no toduty perform, defend,has no to and no direct

protect,”to judicialinterest as when selectmen act in a capacity,
actthey as State officers agentsand “not as the or servants of

the town.” Merrill Plainfield, 126,v. 45 N. H. 134; Felch v.cf.
Weare, 617;69 H. SpinneyN. v. Seabrook, 34, 36;79 N. H. Shea v.
Portsmouth, plain98 N. H. 22. It is reasonably however that

prudentialthe duties of respectselectmen with to the affairs of
the town relate to matters in which the town has a direct interest

concerningand which it has the authority rightand of control.
In matters,such as previously noted, selectmen “generalare not
agents of town,”the theirand duties relate ordinaryto the business

supra.of the town. Rich v. Errol,
proceedingsThe pending in the United States District Court for

the rightscondemnation of and interests of town,the are thenot
“ordinary town,business” of the managementwith the of which
the charged.selectmen are primarily Doubtless in the absence

specialof action the theby town, selectmen dutywould be under a
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(see supra)s.L., 59, 50,R. c.protect the interest of the townto
callingbyin doubt to seek its instructions aand the event of

supra,Albany Abbott, supra; Errol,v. Rich v.special meeting. See
place managementto the of the355, 356. But the was freetown

special committee, selectmen,or thelitigation in hands of athe
givetomightas it choosemight fit,it see with such instructionsas

N.Kinsley Norris,v. 60 H.respect counsel or otherwise.towith
209;N. H. Bachelder652; Holton,H. Lisbon v. 51131; s.c., 62 N.

354, District,Davis v.Epping, also,28 N. H. 359. See Schoolv.
462,453, and cases381; Plunkett,H. Adams v. 274 Mass.43 N.

themeetingstown the voters areEngland“In Newcited.
supreme.”iswill, duly expressed,their whensovereigns, and

caseFolsom, 556, earlyv. H. In theAttorney-General 69 N. 557.
331, while337,19 it said thatCrawford,v. Conn. wasof Union

.general given them . . have a“select-men, authorityunder the
.partya . .appear as in suits in which the town isright to such

pleasure, appoint agents orright, at their totowns have the
legal proceedings.”chargethe immediate of theirto takeattorneys

(1886), 102.Town OfficerSee
provision conclusion,precludeswhich thisstatutoryfind noWe

placing charge prudentialin of thethe selectmenand as the statute
itwe not consider that vestsinterpreted,the town is doaffairs of

toauthority litigationconduct which theexclusive tothem with
in of thecircumstances,these and viewparty.a Undertown is

Septemberrespect special meetingthe oftouncertainties with
therebrought defendants,by byraised the action the8, 1953,

unreasonablyfinding selectmenin the that theno errorwas
special meeting upon applicationto warn a second therefused

made to them.
argument been made that it was for theThe has erroneous

meetinga it decidedspecialto allow town whetherCourt before
previous meetingtown was valid. Weof the see nothe action

prior meeting illegal,If the aprocedure.in this was new'error
If itnecessary legal,correct the errors therein. waswas toone
previousto reaffirm the actionmeeting authorityhas thethe new

Accordinglyif the thetake different action voters so desire.or
order is

Exceptions overruled.
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Blandin, J., dissenting: questionIt is here beyondsettled that
powerstowns as mere subdivisions of the have such asonlyState

given Legislature.are them theby Leavitt v. North Hampton,
197,N. H. 193, Among powers98 and cited. suchcases are those

beingsuing, sued, defendingandprosecuting anyof and suits “in
or L., 51,court c. 1.elsewhere.” R. s. Towns are also directed

manage prudentialchoose selectmen “shallto who the ofaffairs
perform prescribed.” 59,the town and the duties by L.,law R. c. s.

That11. these statutes authorize selectmen to orinstitute defend
involving hiring disputed.”suits the of is belawyerslaw “too clear to

Albany 159;Abbott, 157,v. 61 H. LondonN. New v. 73Davis,
H. 80. it72, 79, Indeed,N. would difficult find anybe to action

to fall the meaning “prudentialwhich seems within of affairs”
more than that orclearly defending prosecutingof Thecases.

governmentfact themere that federal is a cannot alter this.party
being prescribedThis the duty statute,selectmen’s by the voters

itdelegate (Attorney-General Lowell,cannot to others v. H.67 N.
198, 199), can inthey illegalnor the orabsence of fraud other

theconduct override ofdiscretion the selectmen when acting within
powers. Mayortheir See Berlin &c. Ass’n v. &c. 87Berlin,of

Clough80;H. Verrette,N. v. 79 N. H. 356, 359. While carrying
scopeon within the of their statutory theauthority, selectmen are

“independent public prescribedofficers whose duties are law,by
not theby municipalityand which elects Felchthem.” v. Weare,

N. H. 618.617,69 Interference with insuch duties is effect “void
attempt repealan to legislature.”as an act of the School District

Currier, N. H.v. 45 573.
nothingThere is in expressedour statutes or bereasonably to

implied which limits their inauthority such this,situations as
and as fortifying conclusion, significantthis it is that wherever

Legislaturethe saw fit to so limit the of the selectmenauthority
placeand to the conduct of certain inmatters the hands theof
special passedvoters a was in the case involvingas of suitsstatute

(R. 51,the abandonment of L., XXYI),railroads c. s. 4 inand
51,the ofemployment legislative Id., supra.counsel. c. s. 9,

presumedIt is not to be that the lawmakers intended to vest
joint in thecontrol selectmen and voters in such asaffairs concern

The chaoticus here. conditions which would result and of which
present example plainthe is an requirecase seem too to delineation.
L., 3, 4, plaintiffsc. requiresR. s. cited the which theby consent

majoritya of the of to takingof voters a town a certain class of
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position.government no for their Thisauthorityisby the federal
acquisition the ofgovernmentto landschapter byis limited the
location, adapted. . or are better“by reason of . conditionwhich

recreation,public conservation, forestry, experimental, andto
privatepurposes ownershipthan for continued anddemonstration

supra. chapterunder thedevelopment.” 6, Furthermore,S. this
government to take lands condemnationright byof the federal

against unwillingan which could not be theowner,is denied as
taking purposethe is the of national defense.as here where forcase

L., 1, 3,s.significant by expresslyIt also that R. c. which isis
givenrepealed by rightc. 3 the selectmen are the to assessnot

taking government “publicland the for uses”damages byon the of
(c. further to indicate that the intent the1, 3),s. which tends of

authorityvest the selectmen with here.Legislature was to
practical support-historicalare sound and reasonsFinally, there

is thatstatutorythat the intent the discretionthe conclusioning
reasonably in such situations thisof selectmen exercised asthe

republican representa-is orinterfered Ours anot be with.should
supreme butTrue, onlythe votersgovernment.tive of aretype

adopted.have Here thetheyfabric which themselveswithin the
carryto on thebychosen the voters businessfreelyselectmen were

areas as their constituents boundof These officers wellthe town.
upon powers Legislature,the itself thetheir whichby the limits

principlehas set. ofrepresentatives electorate,of the Thechosen
upholding discretionarytheir actionselecting officers and when

purview authoritythe of their and when neither fraudulentwithin
governmentis established in our ofunreasonable, firmly systemnor

intelligent dispatch publicthe efficient and ofconducive toand
objectionsIndeed, practicalthe to a whichsystembusiness.

competent persons accepttopersuadeto a burdensomewould seek
exposedonly be to the harassment ofoffice, to constanttown

any time,overturned at are that ithaving their decisions such
peopleunlikely that this was intended. Thehighly alwaysseems

turning out of office those whose conductremedythe ofhave
meanwhile, have defendantsthem, theybut chosen thesedispleases

intown, obligatedaffairs the to actmanage prudential onlyofto the.
statutoryand the limits of theirgood reasonablyfaith and within

suggestionno here that selectmen haveauthority. is theThere
reason,of in thesebeyondin faith or the bounds andacted bad

voters cannot override them.circumstances the
exceptions.theI would sustain


