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gaveknowledge,had and to which he his consent. Diamond Match
97;Co. v. N.Trust, 98 H. anno. 97 A. L. R. 780.

plaintiffThe rested his case on a direct thecontract with
defendant and the Court plaintiffawarded the a verdict in the

requestedamount on evidence which established such a contract.
findingThe Court’s purchasesthat the defendant the ofratified

agenthis plaintiff changeYerder from the does not the ofstatus
plaintiffthe that directfrom of a or tocontractor materialman

that of a subcontractor the s.meaning L., 264,within R. c. 15.of
plaintiffThe L.,was entitled recover as R.to a materialman under

264,c. Mfg.s. 12. Curtis Co. v. Company,&c. 98 N. H. 48.

Judgment on the verdict.

All concurred.
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plaintiff.for theorally),andWilloughby ColbyA. brief(by
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Wayne Crosby Booth, WadleighR. and Wyman, Starr, &
(Mr.Langdell Wadleigh orally), for the defendant.

plaintiff’s principal exception requiresJ. The a deter-Goodnow.

given “living apart”of the bemeaningmination to to the words
in L., 359, 19, “If,as used R. c. s. which as follows: at thereads

wife,time of the death either theof husband or decedent is
justifiably apart orliving survivingfrom the husband wife because
such or guiltysurvivor was had been of conduct which constitutes

divorce, guiltycause for such survivor shall not be entitled to
portioninterest or the realany personalin or of saidestate

decedent, except givensuch as be to survivormay bysuch the
will of the deceased.”

recognizing interpretationIn anthat it was confronted with
words, holdingof the Trial that ofthese Court ruled “the construc-

Brown, 337,aoanctonment in Brown v. N. H.tive 78 construes
andthe abandonment of the relation of husband and wife not the

livingwhich as mantheyabandonment of the house in were and
specificallywife.” While it was not ruled as a matter of law

apart herlivingthat a wife could be found to be from husband
living dwelling separateif she was inonly occupieda from that

apparent appliedit thatby him, seems this was the law in the
later finding death,Court’s that “at the time of her Bertha M.

was fromliving apartnot the said Charles F.McNally McNally
required Chapter 359, 19,as under sec. of the Revised Laws of

Hampshire.” plaintiff exceptedNew The to limitedthis construc-
the “living apart.”tion of words

(seeBy dictionary definition NewWebster’s International
Dictionary, ed.), “apart”2nd the in the expressionword when used

apart”“living may separation, regardsmean “a state of as . . .
place,” generally acceptedthe more itbut sense in which is used

regardsis to describe a action,condition of “isolation as function or
associations” which might exist between a husband and whilewife

theoccupying dwelling.same A wifehusband and are usually
ofthought living together togetheras when they cohabit and

participate with and other extent in theaid each to some ordinary
acts and Theirfunctions of home life. of theoccupancy same
dwelling relationship.is an essential Living apartelement of the

oppositeis the living togetherof and exists the husbandwhen and
wife aro each living and in from theindependently isolation other.
It separateis not however, thatnecessary, they occupy dwellings
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apart.livingin order to be No citation of isauthority necessary
support proposition relationshipto the that such a can exist

they physicallybetween a husband and wife even when are both
in thedwelling. somethingUnless there isoccupying the same

requirepurposeor in that thatlanguage of the statute its would
separate dwellings mayin order that one bethey be occupying

apart other, meaningthelivingto from the usual of thefound be
adopted.beterm should

requirethe statute does not that thelanguage merelyThe of
apart apartbut decedent be fromparties living livingbe that the

survivor, indicating necessity voluntarythe for sometherebythe
separation partof the theand intentional act on of decedent.

apartprovide livingthat in addition tosimplyNor does it such
againstdivorcemust have been a cause for in existencethere also

apartrequired livingdecedent to have beenthe survivor but the is
existed, again indicatingcause that decisionbecause such a some

part required. operationdecedent is Theon the of the result of the
deprives survivingthis is drastic. It aadmittedlyof statute

rightsall those in the theor of estate of deceasedhusband wife
long importantas incidentsspouse recognizedwhich have been of

interdependentin thecontract but the definition of twomarriagethe
death,must exist at the time of theconditions which survivor’s

protected. in where bothrights adequately Particularlyare cases
proofindwelling,the same which that the decedentoccupyingwere

living made difficult because of the norm-apart extremelyiswas
relationshipthe thatprivate nature of exists between husbandally

emphasized. arewife, protection rightsthis Those barredand is
against surviving spouseif divorce the“a cause of hasonly

Baker IfBaker, 307,matured.” v. 90 N. H. 308.previously
apart”existed, interpretation “livinga an of thesuch cause words

decedent,require living,that the while removein this statute to
dwelling expensethe atseparatea would favor offender theto

injured It the matterspouse. permit survivor,would no howof the
may been, successfullyher conduct have tooutrageous his or

ifproperty latter,in the the withoutrightsretain all decedent’s
doing so, occupyingreasons was the sameregard to of the forany

at time of death. do not believedwelling with the survivor the We
findingintended. A that the decedent wasthat this result was

apart precluded fact that heliving byfrom the survivor is not the
if alloccupying dwellingthe same the ofor she was with survivor

hadassociations and connections with the survivorthe ordinary
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leadingbybeen the the latter was anterminated decedent and
independent Trial that Mrs. McNallyexistence. The Court found

1945, and tojustifiably 24, beganleft her home on November live
apart guiltyfrom her had been extremehusband because ofhe

uponto her. The evidence in the case is such that acruelty new
living apartbemaytrial it found that this condition of continued

plaintiff’safter her return her and until her death. Theto home
exception is there be a trial.sustained and must new

exceptions findingThe concern the thatdefendant’s Court’s
McNally guiltybeen ofMr. had conduct which constitutes cause

for He first contends nodivorce. that there was evidence that
beating bythe which was received Mrs. onMcNally 24,November

1945, onby face, body,as evidenced marks her arms and was
byinflicted her husband. While it is that theretrue was no

evidence, findingdirect the Trial that isCourt’s to effect not
support upheld.without in the evidence and must be There was

evidence that McNally disagreeableMr. had become invery the
years death,last before his wife’s that he drank considerably and

McNallythat Mrs. frightenedhad been observed in a state of
mind on more than occasion within yearone the thebefore date
of her eight morningdeath. About o’clock in the on the day in
question, neighbor’sMrs. house, appearedwent to aMcNally to
have injuriessuffered immediately that,before “allwas torn to
pieces,” scared, up keepworked and could fromhardly crying.
The neighbor observed the marks and bruises on her andface arms
and these were also seen others theby within next several days.

McNallyMrs. did not toreturn her home but was taken herby
neighbor to the home of a relative and thereafter remained away
for During periodthree weeks. that brought anshe action for

againstdivorce her findingshusband. The Court’s are amply
supported by strangerthis evidence. The fact that some may
have assaulted her or that Mrs. haveMcNally may fallen and so
injured herself, urged the defendant,as areby possibilitiesmere

totallyand inconsistent her remainingwith actions in away from
the occupiedhome by startingher husband and a divorce action
against him. The defendant also asserts eventhat if adminis-
tered herby husband, there is no evidence but that the beating
Mrs. McNally provoked.received was merited Consideringor the

ofseverity injuriesthe she received, as evidenced by photographs,
the fact that in opinionthe of witnesses,several she had a good
disposition, and the total anyabsence of evidence to indicate that
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upon her,an the obsoleteprovokedid merit or such assaultshe
husband and wife inthe and duties ofapplied to conductstandards

in-defendant, are307, relied thePoor, byPoor v. 8 N. H. on
that husband’sfinally suggestsdefendant theapplicable here. The

was anby his wife. Condonationoffense, any,if condonedwas
Szulc,v.the defendant. Szulctoaffirmative defense available Cf.

evidence that Mrs.of conclusiveN. H. 190. In the absence96
her,ofhusband for mistreatmentforgavelater her hisMcNally

do so not error.implied finding that she did not wasthe Court’s
exceptions overruled.The defendant’s are

New trial.

concurred.J., dissented: the othersDuncan,

appearsdissenting: phrase “living apart”Since theDuncan, J.,
had the same33, chapter 339, Laws,Revised whichin section

359, I im-chapter Laws,Revised think itorigin 19,as section
to in the senseintended be usedprobable that the words were

Trow,v.(Cf. Trowopinionthem theby majorityattributed to
distinguishnotL., 1, 2),ss. which would529, 530; 7,N. H. R. c.95

refusal to cohabitlanguagethe of abandonment andthem from
IX)(R. 339, meaning alreadyof which had beenL., c. s. 6 the

H.Brown,Brown v. 78 N. 337.byestablished
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