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required suchcontributions whichfinding that had madedeceased
v.438;Misiak, 437,York 95 N. H. Smitha reimbursement. v.

theBeing337; Rideout, N. H. 431.Pratt, 95 N. H. Hatch v. 95
plaintiff’s right to receive saidestate,Henry’sadministratrix of

theinrightof a of dowerrequirenot the existencesum does
anypracticed byproofnor of fraudpropertyRoadSomersworth

parties.of the
properlymotionsjoint tenancyThere no defendant’s werebeing

mustdenied and the order be.

Exceptions overruled.

All concurred.
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(Mr.Upton K.Upton,Burns and Sanders & Frederic&Rich
plaintiff.Upton orally), for the

(Mr.Hinkley Hinkley Hinkley& and Jean L. Blais D.Walter
for the defendant.orally),

plaintiffC. TheKenison, requested per-J. that the bejury
objmitted to view the cab of the truck. The defendant ected that

the of the had far changedcondition truck so since the accident
by give impressionthat a view the would them an erroneousjury

space Presiding Justice,of the amount of inside the Thecab.
examining truck,the noted it then inafter that was a rather

permitteddilapidated condition but a because “the courtview
get generalthe can a of the width thejuryfeels that idea of seat

generally.” The theand the inside of cab defendant concedes that
granting jury discretionaryor denial of view is with the Triala

itarguesCourt but that it was an abuse of discretion to allow in
judicialcase. Both statute and decisions confirm the dis-this

21;cretionary L., 395,nature of a R. c. s. State v. Langelier,view.
(3rd ed.)97; Wig. In95 N. H. IV Ev. s. 1164. this state “it has

practice”the to thenot been disturb Trial Court’s exercise of its
appears ruling wrong.unless it that the plainlydiscretion was

Lydston 23, 26;Company, Cote, 108,v. 75 N. H. State v. 95 N. H.
Panagoulis Company,111. v. H thejury95 N. 524. The hadCf.
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truck the after the accidentphotographs daybenefit of of the taken
asplan scale of the seat and dashboardand a drawn to driver’s

the those circum­existed at the time of accident. Underthey
Wig.in the Ev.stances, allowingno view. IVthere was error

ed.)(3rd s. 1163.supra,
in the andmilitaryminor serviceplaintiff’sOne of the sons was

trial, attending seminary,aat the while he wastestimonyhis first
objectionread to At this trial was made to thejury.thewas

youroftakingis care tuition and board?” Sub-question, “Who
bishopject his that the wasexceptionto answer the of diocese

Thehis and board was allowed to stand. defendantpaying tuition
povertyof and irrelevantclaims that was evidence thereforenow

placed cases where haveprejudicial. Reliance is on new trialsand
argument jury directlyin to the orgranted because counselbeen

of apoor pecuniary plaintiffto the conditionindirectly referred
330;Railroad,v. 77 N. H. McDonnellCaverhillor a defendant.

484;Chapman 80 H.Merrill, 379; Lee,N. H. v. N. Dziedzicv. 79
O’MalleyThe v.plaintiffN. H. relies onCompany, 82 472.v.

292,Peck,and 90 H.McGillan, 186, 187,H. Woodman v. N.86 N.
suggest con-might indirectly povertyevidence which waswhere

explana-under the circumstances of the case assidered admissible
theand conduct afterplaintiff’sof the condition accident.tory

1408; Corporation,A. L. R. Maravas v. 82 N. H.See anno. 122
upon plaintiffrelied and thebyThe authorities the533, 542.

Theirthe this state and are not in conflict.state law indefendant
dependent partin inthis on the mannerapplication to case is

uponthe whichgroundsthe introduced andwhich evidence was
to introduction.objection was made its

objection.trial this evidence was admitted withoutIn the first
claim theobjection generalwas without thatthis trial theIn

prejudicial. requestNo waspoverty or wassuggestedevidence
theagainst possiblethe misuse of evidencefor an instructionmade

O’Malley McGillan, supra.v. Thegenerally.itand was admitted
receivingthe child washigherthe educationand extent ofcost

theprobablethe contribution thatbearingas onmaterialwas
Railroad,v. 89 N. H. 514.have made. Hackettwoulddeceased Cf.

explains mightcircumstances which otherwiseevidence alsoThe
impaired as aearning capacityclaim ofplaintiff’sthe owndiscredit

bypaymentevidence that was madeTheresult of the accident.
thougha matter law evenunduly prejudicial as ofwas notanother

by discretionaryTrial Court as ahave been excluded thecouldit
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ground during the trial.objection had been made on thatmatter if
toexceptionsH. 234. The defendant’sMudgett Emerson,v. 67 N.

the are overruled.the admission of evidence
testified that the distance between thegarageA mechanic

plaintiff thetruck and the automobile of the afterdefendant’s
feet. the witnesswas about 30 On cross-examinationcollision

generallyasked if he was familiar with the standards laidwas
Department stoppingthe as to distancesbydown Motor Vehicle

Hehe had found those standards an­satisfactory.and whether
yes questions. Duringto both furtherswered cross-examination

stopthe truck shouldhe testified that at 35 miles an hour within
Objection stopping86 feet. to the evidence of distances madewas

it normal conditions did not takebecause assumed and into account
Humphreysin had been v.that this case there a violent collision.

PresidingN. H. 223. The evidence was admitted and theAsh, 90
that course the can take intojuryJustice stated “of consideration

there.” Thethe fact that there was a collision witness was
probableevidence be aid to thequalified, jurythe was found to of

and therefore the was admissible. Danos v.testimony Company,
201;200, Railroad, 12,94 N. H. Carbone v. 89 N. H. 20.

During argument jurythe it that ifto was statedplkiptiff’s
tnb'Jiighway bythe marks on made the defendant’s truck “were

right thalffruck,the the left side of thewheels of truck was over
center of the road at the time when thosethe marks were made.”

4 wide, making feet,The road was 27 feet inches each lane 13 8
in Theinches width. defendant undertakes to demonstrate from

argument placesthe record that this is not true. He truckhis -as
traveling byon its of the center of the varioushighwayside

2distances from inches to feetvarying dependinginches6% 7*4
part the marks fromon what of the measurements were made

and whether it was assumed that outside rear dual wheelsthe
edgeslocated under the extreme of body.were the However there

thewas that defendant at the time of the collision wasevidence
“pulling right,” and truckto that the was then proceeding[his]

angle Depending angleat an to the course of the thehighway. on
the jurybetween the course of truck and thehighwaythe could

portionfind that some of the left of the truck beside would over
highway thoughthe center line theof even tire marks werethe

Sweeney Willette, 330, 333, 334;not. v. 97 N. H. Hayes,Abbott v.
H. 126.92 N.
charge juryThe to the included a brief ofsummary claims of
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claims, there wassummary plaintiff’sparty. In the of theeach
maintain a reason-the defendant “failed toclaim thatincluded the

there no evidencearguedIt that isproper lookout.” isable and
intro-it is true that evidenceproposition. Whilesupport thatto

hesupport findinga thatdefendant wouldin behalf of theduced
the con-circumstantial evidence toproper lookout,amaintained

casesubmittingin the toignored the Courtbynot betrary could
juryissue to thesubmittingin thisThere no errorwasjury.the

H.Greenberg,v. 97 N.See Paradisin this case.on the evidence
Tarbell, 98 N. H. 153.173; Lincoln v.

giveTrialfailure of the Court totaken to theException was
20)(numbered rela-1 andjurytorequested instructions thetwo
must beverdicts in these cases“1. Yoursympathy:tive to

conjec-cannot be based on eitherevidence andsolely on thebased
naturalparties onlythe ... 20. It isanyfor ofsympathyture or

injured orthose who have beensympathyfeel forpeoplefor to
result of an accident.familymembers their as alost ofwho have

decide these casesthat are toyoumust rememberHowever, you
the and verdicts areyourthe facts in caseon the basis ofsolely

feel.”which Whileby any sympathy you mayinfluencednot to be
itsympathy,mention followedcharge specificallydid notJudge’sthe

theproof,burden ofprocedure explainingin thethe customary
andcredibility of witnesses causation.evidence, theweight of the

on theplaintiff onlythe could recovertold thatjuryThe was
their recollectionevidence before them based onprobabilities of the

conj merelythereecture, liabilityand that was noguessand not on
resulting damages and that therethere was a collision andbecause

damages only legalif first found faultliability pay theytowas
further thatpart Theyof the defendant. were instructedon the

broughthad been and thatthat the suit there werethe mere fact
injuries did not establish in and of itself that itand fatalserious

If cautionarydefendant. a furtherby the fault ofwas caused the
called for in it is difficultcase,was thissympathyoninstruction

damageinapplicablebe most motor vehicleit would notwhyto see
peculiar in this case to makethere were no circumstancessincecases

isgranting cautionaryIn the of instructionsunique. this stateit
(Lemire 209;Haley, 206, Nute,93 N. H. Bernier v.v.discretionary

568) v. 97 N. H.mandatory. Lord,rather than LaDukeH.77 N.
requests was not error.The denial of these122, 124.

the asplaintiffthe that the and deceasedcharge juryThe to
justified bythepreventedhave accident was'could notpassengers
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the evidence. Mason v. Andrews, 277, 279;86 N. H. v.Laflamme
Lewis, 89 69, 77; LePageN. H. v. Theberge, 375,97 N. H. 377.
The instructions on damages properly informed thejury ofthe
elements they were to arrivingconsider in if theyat a verdict first
found liability. There nothingwas in languagethe theof instruc-

emphasizedtions which aspect damagesof languagethe and the
used was not calculated to mislead the Therefore thejury. ex-
ceptions are overruled and the order is

Judgment on the verdicts.

All concurred.
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