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Opinion of the Justices.

April 29, Representativesthe1953, adoptedOn House of the
following resolution:

“Resolved, Supremethat the ofJustices the Court respectfullybe
requested give opinionto upon followingtheir questionthe of law:

provisions“Do the of House Bill An Act the250,No. toRelative
ofLicense Fees Milk Distributors, adopted,with amendment as

violate the fundamental respectoflaw the state with to the
determination and collection of license fees and the manner in

such spent:which revenues are to be
Resolved, Speaker“Further that the copytransmit a of House

250,Bill No. adoptedwith amendment as to the Clerk of the
Supreme Court for consideration saidby court.”

followingThe answer was returned:

To Representatives:the House of

The undersigned, Supremethe Justices of Court,the make answer
to your resolution with reference Bill 250,to No.House entitled

Act“An Relative to the License of MilkFees Distributors,” with
adopted.amendment as 1953 Journal of the House 525-528.
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which areoccupational taxesThe between excise ordistinction
555, and(Opinion Justices, 95 N. H.here theforbidden . of

(Marinecited) bemayfees validauthorities and license which
423)League difficult to determineCorps Benoit, 96 N. H. is oftenv.

the theextent of characteristics ofpartakeseach to somebecause
into theTherefore, categoryin decide whichother. order to

purpose.basicfalls, necessaryact it is to discover itsproposed
of the Milkact the duties ControlproposedThe would broaden

through proposedapromotion, the activities ofBoard to include
products theconsumption of milk and its “tocommittee, greaterof

ofin interestconsumption encouragedsuch bemayend that the
1.public health.” S.

presentthe lawimposedlicense on distributors underThe fees
(s. 2)8) the(R. substantiallybe increased and196,L. c. s. would

exceeding sixty“notpay to the committeeBoard is authorized to
(which apparentlyfrom wouldper grosscent of the income licenses”

fees) bethe increases in toapproximate the attributable toyield
milkdisseminating concerning“in the use ofexpended information

3.publicthe health.” S.in interest of
the validquarrel propositioncan no with the thatThere be

regulations protectionforpolice powerthe extends to theexercise of
v.541; ChungN.Normand,v. 76 H. Meepublicof health. State

483, 484; Board,Cloutier v. 92 N. H. 199.86 N. H.Healy,
proposed protect publictopurposedeclared of the act isThe

the This -not of itselfby promotionhealth the of sale of milk. is
89Conway Board,Resourcespurpose. See v. Wateran invalid

bill, however,of must determined346, ValidityN. H. the350. be
purpose.thancharacteristics rather its declaredby its essential

although protection the“A for the oflaw, apparentlyState
practiceinhealth, be as itspublic will scrutinized to results actual

characteristics, upheldbeessential and will notto ascertain its
purpose.” Opinion Justices,its declared thebecause ofmerely of

purpose accomplisheddeclared496,N. H. 497. The is to be87
the presentlyfrom increases in license feesthrough funds derived

portion of be themimposed upon distributors, may bymilk a which
(s. 2). proposed imposemilk It is tocharged producersback to not

(seeapplication in agenerala tax of the nature of sales tax
508)H. is forOpinion Justices, 506,the 94 N. nor there occasionof

tax,validity proposedto the of the measure as such aus consider
purpose regulateis to a tax calculatedclearly bysince there no
product Expressdiscourage Co.,of the involved. v.to use State
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476, 478.N. H.Roberts,v. 74258. See State219,60 N. H. Cf.
of the billpurposeTheAttorney General, 91 N. H. 115.Havens v.

consumption of thediscouragement ofopposite ofquite theis
bill.subject matter of theis theproduct which

distributor,upon milk asfall thethe measure wouldThe burden of
permissiblethatunder our lawIt is well establisheda license fee.

expenseprobableexceed the“do notare those whichlicense fees
business.” Marineregulating theissuing licenses . . . andtheof

426, and cases cited. SeeBenoit, 423,96 N. H.Corps League v.
91497, 499; Cox,State v.Justices, 88 N. H.also, Opinion theof

becausemerelyare invalid somesuch fees not137, 144.H. WhileN.
501,H.(Opinion 94 N.produced Justices,therevenue issurplus of

primarilyand not forregulationincidental tomust be504), they
224,v. 71 N. H.Angelo,revenue. Statepurpose producingthe of

Cox, supra.229; State v.
plainlyitselfconcerning is now madeinquiryThe bill which

the costs ofprimarily paybe increased not tothat fees are toshows
advertising. Regulationestablish a fund forregulation but to

(Cloutier v. Board,control”defined as “an exercise ofhas been
additional fees199, 205), impositionand the ofsupra, 92 N. H.

consumptionmilk is not in aid ofpurpose stimulatingoffor the
isregulation the definition understood.as

purpose powersthe ofbill a to utilizeIn essence the discloses
impose upon obligationall an whichto distributorsgovernment

of those concerned.imposed only byself unanimous consentcould be
for benefit of those interested inprimarilyIf the increased fee is the

milk, the bill is invalid because it to use theseeksthe sale of
purpose imposing uponthe all concernedfor ofpower governmentof

Opinion Justices, 95 N. H. 555. If thethethe will of some. of
public health,promotionfor the ofprimarilyincrease in fees is

impose tax,a indiscriminatorybecause it wouldit invalidis
upon groupa select rather thanregulation,the cost ofexcess of

Opinionequally.the burden theshould bearupon all who of
In the case of an act similar to the546,N. H. 548.Justices, 97

promotein Mainebill, passed the State of toproposed which was
(R. Me.,the of the State S. ofpotato industry and “welfare”the

. . .law, excise tax206), the said of the “It is an1944, 14,c. s. court
Vahlsing, Inc.,tax.” State v.imposed as an exciseclearlyand is

legislation possessesproposedthat the417, 420. We believe147 Me.
occupational tax andof an excise oressentially the characteristics
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Opinionwould, be unconstitutional. 95therefore, Justices,theof
555, supra,N. H. and authorities cited.

Frank R. Kenison.
Laurence I. Duncan.

Blandin,Amos Jr.N.
Lampron.Edward J.

John R. Goodnow.

1953.May 12,

Tiffany orally),brief and for the bill.(byM.Gordon

milk andBrungot distributors, dealers farmers(orally),Hilda for
territory, opposed.in Berlinthe

29,June
No. 4233.1953.

Opinion of the Justices.

and Counciladopted the Governorfollowing byresolutionThe
in this15, 1953, was filedexecutive session Juneassembled in

17, 1953:court June
concerning the mannerquestionscertain have arisen“Whereas,


