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Jr.Jeremy Waldron, (by orally), plaintiffs.B. brief and for the

BryantBurns, BryantCharles M. Dale and Calderwood & {Mr.
the defendants.fororally),

Duncan, plaintiffsJ. this action theBy assail as unauthorized
negligent Newington sellingand the conduct of the selectmen inof

belongingthe United States certain real estate to theto town.
support plea bar,In of their demurrer and in defendants assertthe

jurisdictionthat their action was within their authorityand as
selectmen, plaintiffsthat the standingare without to maintain the
action on behalf of themselves and other taxpayers, and that their

bysuit is barred action taken by the voters of the town at the
meeting.1953 annua]

Although plaintiffs’the allegesdeclaration that the defendants
acted “without due care for the town,”interests of the the damages

allegedare have beento suffered theby “plaintiffs and other
in saidtaxpayers plaintown.” It seems that if any cause of

action arose out of the transactions in writ,described the it was
inone favor of the town belonged,to which the property rather than

its Kiddtaxpayers. See v. Traction Company, 272,72 N. H. 288.
Since claim againstthe is the however,selectmen it would be

expectunreasonable to them it, requireto enforce or to that the
plaintiffs first demand that they so,do before instituting suit on
behalf of the plaintown. Id. We think it that an action bemay
brought by taxpayers to a causeenforce of action on behalf of the
town, where the selectmen act,refuse to or requestwhere a that
they do so would be futile. McQuillin, Municipal18 Corporations
(3rd ed.) Clapps. Jaffrey,52.17. v. 97 N. H. 456, 460, 461. Since
the writ bemay presentamended to a cause of action in equity
(Blood Electric Co.,v. 68 N. H. 340; Sherburne v. Portsmouth, 72

542)539,N. H. on behalf theof town in which any recovery will
(Catesinure to its benefit v. Hancock, 528),45 N. H. and notice
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(Kidd supra; Akscyn v.Co.,Tractionthe v.givenbe to townmay
200) presented be con-questionsthe will196,H.Bank, 78 N.

amendment had been made.sidered as if such
theythat areplea asserts firstdemurrer andThe defendants’

jurisdiction andacted “within theirtheybecauseliabilityunder no
according to theirgood“in faithselectmen” andasauthority
judicial capacity.”andin their official administrativejudgmentbest
461,H. wasBeals,Moulton v. 98 N. occasionIn recent case ofthe

authoritythe of selectmenpresented consider the nature ofto
Theagainst the town.management of suitsrespect towith the

generalarethen reaffirmed that selectmen notancient doctrine was
general powersthe of thethe “clothed withagents of town

act,” but “can exercise suchcorporate they onlyfor whichbody
specialthe andproperly incident to limitedpowers ... as are

their Rich v. 61by Errol,on them office.”authority conferred
respect powersIn their differ from those of350,N. H. 354. this
“are acts of the Lucier v.city.”councils whose actscity the
362;Manchester, 361, Co., 340,N. H. Blood v. Electric 68 N. H.80

66,341; L.,R. c. s. 1.
question authoritycan be no of the of the town itselfThere

inL., 51, 3, providesits real c. s.conveyto sell and estate. R.
purchase hold . .part: may“Towns and real . estate for the

public inhabitants,the and sell themay conveyuses of and same.”
frompower days.This has been exercised the earliest See Cofran

Cockran, 458; Wheeler, 424;v. 5 N. H. Goodale v. 11 N. H.
Crystal Spring Finishing Freetown, 315,Co. v. 314 Mass. 317.

powersThe of a town reside in its inhabitants. government,Its
(Statecity, representative Wimpfheimer,unlike that of a is not v.

169)166, in69 N. H. but democratic form. are notSelectmen
powers town,authorized to exercise the of the but only manageto

prudential performand prescribed.its affairs to the duties by law
s.L., 59, respect prudentialR. c. 11. Their duties “with to the

empoweraffairs” them “only requiredto do such acts as are to
(Moultonexigencies ordinarymeet the of town business” v. Beals,

supra, 463), specific powerand no to sellstatutory conveyand
real estate of the is conferred.town The sale of the town’s real
estate is not to be “ordinary business,”classified as its nor itdoes
fall the “pecuniarywithin of matters” “pru-embraced inclass
dential affairs.” See Carlton v. 22Bath, 559,N. H. 565. Cf.

Errol,West v. 58 H. in Bath,N. 233. And so Carlton v. supra,
in holding that the selectmen did not power theyhave a which had
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town, theauthorizing vote of theto exercise withoutassumed
little, if any,fell “butpower questionthat the incourt remarked

Id., We hold that the validshort that to execute a deed.” 568.of
the itselfbelonging requiresto a town that townsale of real estate

power upon byit theinhabitants exercise the conferredthrough its
v.162;69 N. H. GoodaleLegislature. Portsmouth,See Urch v.

Trash,Lumbardsupra; Cockran, supra; v. 50Wheeler, v.Cofran
supra. TheSpring Finishing Freetown,557; Crystal Co. v.Mass.

thepower byhad no virtue of their officeto selldefendant selectmen
town’s real estate.

power of the town wassecondlyThe defendants assert that the
meetingit at its 1953 annual when articles 7 and 8 ofbyexercised

adopted. provided asthe warrant were These articles follows:
$10,000To see if the town will vote to use the sum of of“7.

takingthe funds received from the United States of America for the
town, purpose creating capitalland in the for the of aof reserve

construction,fund for the re-construction or alteration of the town
buildings acquisition highway building, repairingand of and main-

equipment.tenance of
appropriate“8. To see if town will vote tothe the sum of

$5,730 of the funds received from the United States Government
taking in town,for the of land the be generalto used thein

helpreceived to off-set the loss of throughrevenue revenue the
reduction of taxation from takenproperty byover the U. S.
Government.”

Adoption articles,these it contended,of is was ofratification
by parcelssale the selectmen of the questionof land in pricefor a

$15,730.of The law is well settled that effective ratification
requires principalthat the act with full knowledge of what the

(Greenlandagent 479)has done v. Weeks, 472,49 N. H. and with
adoptan intention to his acts. Wilson v. Atwood, 61, 64;81 N. H.

Roberge,Ernshaw v. 451, 454,86 N. H. 455. also,See Meader v.
Newbury, 37;West 256 LisbonMass. v. Holton, 51 N. H. 209;

Grant Beard,v. 50 N. H. 129. It may befairly assumed thethat
voters of the Newingtontown of were pendingaware of pro-or
jected theby governmentaction federal acquireto inland the town
for the construction of an air base. By federal statute the United
States is authorized to take and condemn byland the filing of a

taking.”“declaration of A.,40 U. S. C. s. 258a. The articles theof
adoptedwarrant inby the voters 1953were in languagecouched the

of “taking,” and contained no indication that the land referred to
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“taken,” it consisted.than or of what“sold” ratherhad in fact been
transpiredof whatcircumstances, no evidencethese withUnder

124, 128), the(see Fullerton,v. 83 N. H.the Meredithbefore vote
a law to havebe held as matter ofof the voters cannotaction

Meaderprior the defendants.of the acts ofconstituted ratification
supra. knowledgeIf in fact the37,256 Mass.Newbury,v. West

ratification,that their action wasthe was sufficient soof voters
other thanhave been obtained from sourcesknowledgethat must

the warrant.the articles of
arguewhenimpliedly theyconcede this to be soThe defendants

appropriatedrealized that the inthe must have fundsthat voters
“prior vote,”condemnation because of a1953 did not result from

warrant,under article the thatadopted meetingat the 1952 5 of
land and be left to the . . .disposition buildings]“the town[of

selectmen.”
questionedin not thebyThat such action was taken 1952 is

plaintiffs, allegedthe defendants have not it a basis forbut as
plea, presented partit of the issuetheir demurrer and nor is as a

plaintiffsThe in this court that similartransferred. assert action
meetingsunder in thehas been taken articles warrants of annual

1892, priorthe of meetingsof the town since and that records
theshow that vote of 1952 was not intended authorize sale ofthe to

question.inbuildings any relatingland and Thus issue to the
appears present questionseffect of the action taken in 1952 to of

scopefact not the the incoming within of issue transferred advance
Charlestown, 125, 136, 137;of trial. Bachman v. 42 N. H. West

Errol, 233, 235, supra.v. 58 N. H. It thefollows that town’s action
in 1953, standing by itself, was not theratification of defendants’
acts as a atter of law.

pleaThe demurrer plaintiffs’and in bar must be ifoverruled the
writ is amended to state a cause of action in on behalf ofequity
the town; theotherwise demurrer should be sustained.

Remanded.

All concurred.


