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drivewaydid not enter from a side road ortherefore Route 202
in in theresuggested argument,near the intersection as was if fact

any They plaintiffwas side road there. could find that thesuch
thirty stopped, lengthwent about feet from where she a car or

pointtheintersection,some fourteen to fifteen feet from the to
struck. could thennearly Theyacross Route 202 where she was

toduring most, all, approximatelyconclude that if not of the seven
goten it her distance at two threeseconds which took to this or

hour, plainmiles an she was in view of the defendant while he
three hundred feettraveled for toward her. There was also evidence

plaintiff approachingthat he saw the before she entered the inter-
ample time,section. This should have afforded him hehad been

exercising ordinary care, slightto have slowed down or made a turn,
either theof which would have avoided accident. It thatfollows the

the grantednonsuits in all cases were and thatimproperly there
must be

New trials.

All concurred.
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Wyman, Attorney General, GeorgeLouis C. F. Nelson, Assistant
NelsonAttorney orally),General for the State.{Mr.

TJpton, UptonSanders & UptonRichard F. orally),{Mr. for the
Meredith, intervening plaintiff.town of as an

Tilton & Tilton Robert P. Tilton orally), for the{Mr. defend-
ant.

Kenison, propositionC. J. It is a basic which has become well
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greatandjudicial decision that lakesusage, andbysettled statute
in trustpublic and are heldHampshire belong to theponds in New

182, 18; ConcordL., 17,c. ss.publicthe for use. R.Stateby
1; Percy Welch,Club v.Company Robertson, 66 N. H. Summerv.

458;H.Sunapee Co.,Dam 70 N. Whitcher180;N. H. State v.66
Winnipesaukee,in LakeBayH. MeredithState,v. 87 N. 405.

theby partiesthe lands ownedis one of the boundaries ofwhich
publicthe of thedispute, parta of one of waters State.to this is

Musgrove 141; Island,H. Rothrock v. Loon 96 N. H.Cicco,v. 96 N.
the bed of the lake extends to421. title of the State toWhile the

(Taggart 473),H.Jaffrey,mark v. 75 N.highthe natural water
rightshave which are morethe defendant and littoral ownersother

public Wilkins,Willis v.generally.than those of theextensive
righthave the to erect wharves92 N. H. 400. Such littoral owners
superior rightsare to theinto the lake whichand other structures

memberrights public.have the of a of theonlyof those who
Company, H. Littoral use themayDolbeer v. 72 N. 562. owners

inpublic propertylakes and waters front of the for recreational
other in a more extensive manner than thosepurposesand similar

publicrightsthe to use the lake and watersenjoy onlywho as
public. Bucklin,members of Hoban v. 88 N. H.the 73.

Although inrights public waters,littoral owners have extensive
they subject paramount rightare to the of thealways State to

reasonablycontrol them in the interests navigation,of water
classification, publicstorage purposes.and health and other Rich-

71;ardson Beattie, Hutchins,v. 98 N. H. State v. N. H.79 132.
Laws, chapters 181, 182, 266, 267; chapterRevised 1947,Laws 183

rightsas amended. the inSince State’s land and waters are not
protectedalways enforced and with the same alacrity privateas

(Staterights Company, 240,v. 49 N. H. 252), Legislaturethe has
provided person acquirethat no can title to State lands by adverse
possession. L., 411,R. c. s. 6. For the same reason it has been
decided that the State does not forfeit or rights publiclose its to
lands and by laches, estoppelwaters waiver. Hutchins,or State v.
supra; AcademyTrustees &c. v. Exeter, 472, 495;90 N. H. St.
Regis Board,Co. 164,v. 92 N. H. 169. Nor estoppedis the State to

public rightsassert if its officers acted without Hamauthority. v.
Bridge Authority,Interstate 268;92 N. H. Cote,State v. 95 N. H.

428. “It has been expressly decided that a state is estoppednot
by the unauthorized acts of its officers.” Smith v. Epping, 69 N. H.
558, 560.
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riparian maya addauthorityThere is that littoral or landowner
(Watson 417) hisHorne, 416,“made or filled land” v. 64 N. H. to

course, that it is a use of hisproperty assuming, of reasonable
publictheinjurious neighboringand to orproperty propertynot

rights Cheever v. 82 H. 289. ThisRoberts,of the State. See N.
private rightright has sometimes been referred to as “a reasonable

N. H.using public property.” Company,this Dolbeer v. 72of
562, the littoral limits the made or filled564. Even where owner

abuttingthe shoreline of his own he assumesproperty,land to
thing,the risk that his construction of a “wharf ... or other below

edge, being be,unreasonable,the found to and his structurewater’s
Concord Co. 66 N. H.being Robertson,an abatable nuisance.” v.

right land or1, 20. It follows that the littoral owner has no to build
frontagethe his if the samepropertystructures out from oflake

paramount rights publicwill interfere with the theunreasonably of
along adjoiningthem frontageto use the lake. To build the of

land, publicly held,title to such land is wouldprivatelywhether or
rightsbe butonly clearly beyondnot unreasonable the of the littoral

owner.
The claimdefendant’s to title to the filled-in area stands or

Highway grantfalls on the of the Commissioner itauthority to to
him. The defendant no filled-inconveyancereceived to areathe
and, event, approvalin theany conveyance binding requiredto be

the L.,of Governor and Council which was never obtained. R. c.
90, pt. 10, 11, by 1945, Althoughs. as inserted Laws c. 188. the
Highway powers highwayCommissioner had broad over matters

.7)he (Id., sale,which exercised on behalf of the State s the con-
veyance acquiredand lease of property highway purposesfor
required approvalthe theof Governor and Council. 11. TheId., s.

applies surplus property immediatelysame rule to which is not
proper.right way Id., pt. 7,needed for the of s. 2. thisWhile

goodland entered into inhonestly, openlytransaction was and
faith, it be legally propertycould not effective to transfer from

plaintiffthe to defendant. State v. 79 N. H. 132.Hutchins,the
questionThe to one is “no.”answer

Question the inthree is whether on evidence this case a littoral
great pond acquire simplemayowner on a fee title to additional

up ponddry by filling greatland the bed of the the naturalbelow
high water mark. reasons hereinafter theindicated answerFor
must be “no.” An inanswer would result serious andaffirmative

public rights public theextensive encroachments on the in waters of



99

against public rightplace premium trespasseson thestate, awould
develop frontageencourage owner his shore atand one littoral to

developmentthe ofexpense historyThe whole ofthe of others.
against allowanceponds in this state militates thegreatlakes and

developments sanction.legislativeof withoutsuch commercial
593; 178;H. v. 66 N. H.Craddock, Welch,Dana v. 66 StateN.

47-50;Sunapee Co., 458; L., 267,Dam R. c. ss.State v. 70 N. H.
eliminated the1949, c. 307. It is true that the filled-in areaLaws

rip-rap portiona the lake otherwisebuilding alongof of shore
place.of in While the fillhighwayhold the bed thenecessary to

project improvedand thehighwaywas thus connected with the
vicinity,immediate it notgeneral appearance of the does follow

property of theprivatethat the so created became the de-land
no decision which allows a littoral ownerfendant. We know of

simple fillacquire depositedfee title to in a lake andto thus
public ownershiptheaccomplish privateits transfer from to owner-

ship improving Powell,filled land. 1by grading and the Real
(1949).Property 160, pp.s. 624-625 If this was allowed it

contrary statutory provisions punishing trespasswould be to the
prohibiting privateon State lands and acquiringowners from

possession.by L., 411,title to State lands adverse R. ss. 5,c. 6.
questionThe to be categoricalanswer two cannot a “yes” or

pointexact“no.” The at which Cram Mill Brook ended and Lake
Winnipesaukee began difficult tois ascertain. The wasState not
only public rightsthe of in Winnipesaukeeowner Lake but owned
certain land on the sidewesterly of the lake ofby virtue the deed

Linenfrom Meredith Mills and as the adjoin-to defendant anwas
ing meaning L.,owner the 269,within of R. c. ss. 27-29. While
the compelleddefendant could not have the State to determine the

(Rothrockline v. Loonboundary Island, 96 421),N. H. the State
through the Governor and Council would have authority to settle

dispute.a boundary mightThe effect of this well be to establish
in portiontitle fee in the defendant to a minor of the filled-in area

because of the uncertainty as to the location of the true boundary
where properties adjoin. Baileythe v. 16Rolfe, 247,N. H.Cf.
251, possible252. It would givenot be to the defendant title in
fee to the whole of the area since the statute furnishes no authority

procedure.for such
While have questionswe answered the theretransferred remains

the further consideration whether there is any equitable solution
to this whichcase will deprivenot the defendant itsof shoreline.
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considerableexpendedhasthe defendantfound thatCourt hasThe
openly,donethat this wasandpropertytheimprovingmoney

inheavilyweigh“equitiestheand thatgoodin faithandhonestly
consideredmaysolutions which beequitablePossibleits favor.”

(c/.(1) legislative actionthe includeparties and Courttheby
thedispute by(2) boundarythe280); of1951, c. settlementLaws

L., c.to R.pursuantthe defendantand Council andGovernor
inadopted the somewhat(3) that was27-29; the one269, ss. or

234 N. Y. 15.Oyster Bay,Tiffanyanalogous case of v.
ap-hadformerlythethe exhibits defendantunderstandAs we
hadthefrontageof shore while Statehundred feetproximately one

defendant is to receive easementfeet. If thetwentyhundredtwo
propor-preserve the formerin order toin the new shorelinerights

of the new twothirty-secondsentitled to tenit betions would
This would involveeighty-oneor feet.sixty foot shorelinehundred

dividing pointthe on the new shore-a line fromofestablishment
the thread of thesouthwesterly bound wherethe defendant’sline, to

began. The wouldand the lake Stateendedformerlybrook
the bedsimple formerlyin the area which wasto hold feecontinue

special rightslittoral of the defendantlake, subject to theof the
portionthe of the new shorelinethereof as lies betweenin so much

ofuse, and the former shorelinefor the defendant’sdesignated
supra.Tiffany Oyster Bay,v. Theby it in fee.the land owned

privilegethe to cross and recross the arearights would include
using frontage alongthe the footpurpose eighty-onethe offor

wharf,build a boathouse or other similar structure andsection to
privilegesthe common littoral owners.to exercise thereon of

405,H. 409. methodState, dealingv. 87 N. This ofWhitcher
publicchanged supportconditions on waters finds somefairly with

416,N. H.Horne,in Watson v. 64 417.

Remanded.

All concurred.


