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The 453,maximum sentence L., 3,under R. c. s. is “not more
than five years.” The defendant was sentenced for a term of not

yearsmore than 8 nor than 5 years.less The sentence was there­
infore excess that However,of authorized law.by since the

defendant was properly having jurisdictionconvicted a courtby
(see 445)Lewis v. 329Commonwealth, imprisonmentMass. tohis
date has been lawful. The sentence should be amended as to both

(R.maximum and minimum L., 21)term 429, 20,c. ss. so as to
imprisonmentfall the prescribedwithin limit of L.,by R. c. 453. s.

3. DoyleSee v. O’Dowd, 85 H. applicable provisionsN. The402.
of L., 429,R. c. applywill then under the amended ifsentence as
it had been originally imposed.

Remanded.

All concurred.
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(Mr.Bergevin Bergevin&Chretien, orally),Chretien for the
plaintiffs.

(Mr. MalleyMalley orally),Devine & Millimet and James B.
for the defendant.

rights obligationsDuncan, parties dependJ. The of theand
upon agreementthe asprimarily expressed byterms of their- the

policy agreementof insurance. The “to paydefendant’s was on
behalf theof all whichinsured sums the insured shall become
legally obligated pay damagesto as . . . because injuryof to or

of property, includingdestruction the of use Theloss thereof.”
language provisionssame is in the property damageused revised

policy,of a standard automobile liability phrasethewith additional
“caused by arisingaccident and of the ownership,out maintenance
or use of the automobile.” A. B. A.See Policy“Insurance Annota-
tions,” August p.supplement,1950 21.

The obligationdefendant concedes its to pay damagesthe
awarded in the actionequity but denies that it extends to com-
pliance injunctionwith the mandatory or to payment of the
expense which the insured incur inmay complying therewith. The

action,defendant is not a party equity injunctionto the nor is the
it. obligation governeddirected to Its is by the contract of

If the plaintiffsinsurance. toarrangeshould have others do the
necessary compliancework injunction,for the mightwith the cost

be considered which“sums the insured shall become legally ob-
ligated payto . . . because of to .injury . . property.” But they
would be obligatednot sums weretheywhich thus to pay “as
damages” meaningwithin the theof defendant’s primary under-
taking. Lumbermen’s v. McCarthy,See &c. Co. 90 320,N. H. 323.

complianceThe cost of the mandatory injunctionwith is not
to regardedbe a sumreasonably payable damages.”as “as

Damages recompense injuriesare for sustained. See Woodman v.
Nottingham, 387, 392;49 391, Restatement, Torts,N. H. s. 902.
They preventive,are remedial rather than and in the usual sense

(9th ed.)in 1pecuniary Damagesare nature. onSedgwick 2,ss.
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expense plaintiff’sThe restoring property29. of the to its former
done,injury paidthe nor will it beremedy previouslystate will not

theinjured parties.. Moreover, plaintiffsthe anyto sums which
obligated to on’ this account will arise frommay paybecome

contract, bybe a under“liabilityand so will assumed the insured
policy expresslythe excludesagreement,". . . contract or which

coverage.from
changes injured plaintiffsthe equitythe which been of aHad

character aspermanent and irrevocable such to entitle them to
depreciation properties,in the value of theirdamages bymeasured

might obligated damages.be to satisfythe well suchdefendant
103, 104;N. H. HarrisonvilleTroy Co., 83,Railroad 23v. Cheshire

DamagesDickey Clay 334, 340; McCormick,U.Co.,v. 289 S. See
L. isLand,to 37 Harv. Rev. 574. But thisAnticipated Injuryfor

plaintiffs soughtneitherequitycase. The nor werenot such a
the whichdamages, extent of was of doubtfulprospectiveawarded

Rouchleau-RayJohnson v. Iron Land 140certainty. Co.,See
679, following. damagesL. and The3 A. R. annotation289;Minn.

prepared injuriesawarded, pay,the is to were fordefendantwhich
prior flooding. injunctive relief tosingle wascaused a Theby

injuries. contingent prospec­such For andofprevent recurrence
plaintiffs liability.have incurred no areTheythedamagestive

damage happened.” Troy“thefor that hasobligated pay onlyto
102; Soap­SkipwithCo., supra, v. Albemarlev. Cheshire Railroad

15, 20; McCormick, supra,Fed. 581. WhiteCompany,stone 185 Cf.
276;273, 930,H. Restatement, Torts,N. s.Schnoebelen, 91v.

(1).subsectioncomment on
obligated“defendant is to the reasonablepaytherulingIn that

injunction” Trialcompliance with the themandatoryofcosts
findings rulingsandpreliminarycertain as follows:madeCourt

the Court that the affirmative relief was-opinionis the of“It
damages inadequate,would have been or toeither becauseordered

suits, perhaps both.or If ordered becausemultiplicity ofavoid
inadequate then the affirmative relief would be in lieudamages were

expensethe reasonable of withdamages, complyingandfutureof
be borne thebyrelief ordered should insurancethe affirmative

have to meetrequired any monetarybeenwouldcompany, which
aaffirmative relief substitute. If thethe wasdamages whichfor

suits,of thengranted multiplicityto avoid arelief wasaffirmative
damagesbe to recover future for whichsimplywouldthese suits

spite subsequentliable in of cancella-anybewouldcompanythe
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damagestion of the since future would result frompolicy, any
the inwrongful policysame act which occurred while the was

Complianceeffect. relieve thewith the affirmative order would
company damages.” findingsfrom to future Theseliability pay

rulings brought in question byand were the defendant’s motion
aside, subject exception.to set them deniedwhich was to

The rulings pervadedwere erroneous because theby erroneous
premise obligatedthat the indemnify plain-defendant was to the

against damages mighttiffs herein futureany theywhich become
obligated injuries.to later Thepay by reason of defendant’s

cancelled inpolicy terms,was accordance with its effective Novem-
10,ber 1952. The defendant’s liability under it is limited to the

plaintiffspayment obligatedof sums which the became legally to
pay policy Although jurisdictionwhile the was in effect. equity

damages inadequatewas exercised because at law would furnish
relief (Pomeroy, Equity Jurisprudence, 221a, 222),ss. the relief
granted injunctiontheby mandatory was not an alternative
remedy plaintiffsin the sense the inthat that case would have

damagesbeen entitled to if it granted. Althoughhad not been
damages might later result from the “same wrongful act which

the inpolicy effect,”occurred while was they could not come
within the defendant’s undertaking pay plaintiffsto because the

legally obligated during periodwere not that payto them. Con-
sequently the affirmative relief becould not a “substitute” anyfor

damagesmonetary for which the defendant was liable. As the
show,authorities cited above no cause action anticipatedof for in-

jury arose because the hadinjury not occurred.
removingFurthermore the cost of the obstruction has no relation

damagesto the mightamount of which result adjoining premisesto
if the obstruction should not be removed. In short, expensethe of
complying thewith order is neither a sum which the insured is
obligated pay damages,to as nor inis it realany equivalentsense

equitable principlethereto. No requires the defendant pay it,to
it scopeand is not within the of undertakingits as a reasonable

positionman in the of the insured interpretwould it. The excep-
tion to the denial of the motion to set aside these findings and
rulings is sustained.

rulingThe of the Trial Court that the defendant is estoppednot
question coverage, prejudiceto because no resulted plaintiffsto the

litigationfrom its conduct of the equity fullyis sustained by the
evidence and nodiscloses error of law. Under the policy the de-
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obligatedfendant was to “defend any againstsuit the insured
alleging injurysuch ... or destruction seeking damagesand on
account dutythereof.” Its to defend was coextensive with its
primary obligation pay.to Lumbermen’s &c. Co. v. McCarthy,

320, supra.90 N. H. equity plaintiffs soughtSince the damages,
the defendant was bound to undertake the defense of the action.
It conducted the defense regardwith due for the interests of the

respect injunctiveinsured with to the relief sought, and declined
participate in monetaryto a settlement which would have dis­

charged plaintiffsit theprotectingwithout from future liability.
Its conduct in doing estopso not be used tomay it to thedeny
coverage plaintiffs.claimed theby Putnam v. Corporation, 90

plaintiffsH. TheN. 74. were not excluded participatingfrom
the uponin defense. Notice of the coveragelimitations givenwas

trial, theyto them before and uponwere satisfied to rely insurance
inconsistencycounsel. No in the interests of the defendant and

plaintiffsthe untilarose the decree was entered. The defendant
uponwas thereafter entitled to insist upon coveragethe limitations

which then became material because of the decree.
plaintiffsThe theruling estoppedthat were not to claim cover-

age because insisted that thethey defendant should appeal the
itequity decree before should be carried out likewise discloses no

error. But since the defendant has obligationssatisfied its under
deposit court,the its inpolicy by declaratorya judgment should

be inentered its favor.

Judgment thefor defendant.

All concurred.
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