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obligatedfendant was to “defend any againstsuit the insured
alleging injurysuch ... or destruction seeking damagesand on
account dutythereof.” Its to defend was coextensive with its
primary obligation pay.to Lumbermen’s &c. Co. v. McCarthy,

320, supra.90 N. H. equity plaintiffs soughtSince the damages,
the defendant was bound to undertake the defense of the action.
It conducted the defense regardwith due for the interests of the

respect injunctiveinsured with to the relief sought, and declined
participate in monetaryto a settlement which would have dis­

charged plaintiffsit theprotectingwithout from future liability.
Its conduct in doing estopso not be used tomay it to thedeny
coverage plaintiffs.claimed theby Putnam v. Corporation, 90

plaintiffsH. TheN. 74. were not excluded participatingfrom
the uponin defense. Notice of the coveragelimitations givenwas

trial, theyto them before and uponwere satisfied to rely insurance
inconsistencycounsel. No in the interests of the defendant and

plaintiffsthe untilarose the decree was entered. The defendant
uponwas thereafter entitled to insist upon coveragethe limitations

which then became material because of the decree.
plaintiffsThe theruling estoppedthat were not to claim cover-

age because insisted that thethey defendant should appeal the
itequity decree before should be carried out likewise discloses no

error. But since the defendant has obligationssatisfied its under
deposit court,the its inpolicy by declaratorya judgment should

be inentered its favor.

Judgment thefor defendant.

All concurred.
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plaintiff,James J. Kalled for the furnished no brief.

Sleeper Mullavey for the defendant.&

in theGoodnow, proceedingJ. This is one which defendant’s
(N. Pt.right juryto a trial cannot be doubted H. Const.by

20)I, right.Art. she is now barred her waiver of thatbyunless
Ordinarily agreement byan counsel under which the trial of a

exceptspecificallyhas been waived will be enforcedby jurycase
inmay, discretion,Court its determine that it shouldas the Trial

good 385;cause. Trainor v. N. H.Heath, 384,be vacated for 67
Corporation, 502,Co. v. 91 N. H. 506. Waiver of theRedlon

right by jury, however, onlyto a trial extends to the issues then
and not to andapplyformed at the time of waiver does new

that thereafter be raised undermaydifferent issues amended
positionIt is the thepleadings. 50 C. J. S. 822. defendant’s that

plaintiff’s in this filedcase,amended declaration after the de­
presenteda raisedjury trial, byfendant’s waiver of issues not his

original pleadings applicableand that her is notwaiver to these
new issues as a matter of law.

“uponin are plaintiffMatters issue those matters which the
proceeds action, and which the defendantby byhis controverts

Laconia Nat. Bank v. 96 H. 355.pleadings.” Lavallee, 353,his N.
assumpsitinplaintiff’s originalThe declaration is one for $7,000
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by plaintiffin it was loaned the tomoneywhich is claimed that
promise himupon marrythe defendant in reliance the latter’s to

berefused so. The matter in issue toand that she has since to do
declaration,under to which the defendant enteredsettled this

denial, bythere had been loanedgeneral “moneya was whether
ex­the Defendant” the latter had eitherthe Plaintiff to which
thepromised issue,As to thisimpliedly repay.or topressly

The amended declaration con­trial by jury.defendant waived
pleasassumpsit $7,000.in for Each of thesepleas,tains two each

groundscounts forallegations of four of the common asincludes
moneythe count for loaned which wasrather than onerecovery

amendment, plain­theoriginal Byin the declaration. thisrecited
the defendantmoneythat he had loaned toonlytiff not claimed

expended money benefit,for her that he hadbut that he hadalso
to her and thatgoods,delivered wares and merchandisesold or

her,furnished materials for for whichperformedhe labor andhad
promised of theexpressly impliedly pay.or to Oneshe had either

expended purchaseforegoingthat “all of the topleas alleges [was]
expectedduringthat be used theitems were toor construct
unjustlythat “the Defendant has beenrelationship,” andmarriage

different claim from thatsuggests entirelyanenriched.” This
96Nicholis,declaration. See v.presented originalthe Gikasby

that claimsplaintiff recognizedThe these new wereH.N. 177.
proofspleaded “conformityin to secure of theto be orderrequired

required pleaded, theyto be becameAs claimspleadings.”to the
inplaintiff’s cause of action and matterstheelements ofessential

H. The defendant’sDunklee, 263,N. 265.Chesley v. 77issue.
herinoperative as to these issues andby jurytrial wasof awaiver

granted.beenhavemotion should

Exception sustained.

All concurred.


