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1,July 1954.Decided

(Mr. orally),Paútelas PantelasD. NicholasMorris Stein and
plaintiff.thefor

for the defendants.orally),brief and(byAlbert Terrien

presided atJusticeimplied findingThe of the whoDuncan, J.
conclusivelythe verdict wasof this action thatthe trialjury

acannot be held unreasonable asweight of the evidencetheagainst
246), and the(Wisutskie Malouin, 242,N. H.v. 88lawmatter of

settingit to the orderas relatesis insofarexception overruled
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aside the verdict. Hosmer Federico, 378,v. N. H. As89 380. the
reserved indicates actioncase was remandedpreviouslythe “so
that this Court passTrial could questionon the of the[the Court]
weight of the evidence.” expressWhile no findings made,wrere the
plain implication of the exceptedorder to is that the Court con­

againstsidered that the verdict weightwas the of the evidence.
presented byThe issue the motion was “whether there was such

preponderancea of in movingevidence favor of the party as to
justify finding passion,a of prejudice, corruptionpartiality, or
plain mistake.” Bennett H.Larose, 443,v. 82 N. 447. Suits for

prosecutionmalicious are notorious for their tocapacity mislead
juries, particularly probableon the issue of cause, which was a

inprincipal issue the case. The after andifficulty, acquittal, of
appraising appeareditthe situation as theto defendants before

proceedingsthe criminal greatwere instituted is so givenas to have
exceptionalrise to the questiondoctrine that the probableof cause,

distinguishedas from that of the credibility of the evidence of
(Cohnsurrounding Saidel, 563)558,circumstances v. 71 N. H. is

the Simpsonone of law for Trial v. MontgomeryCourt. Ward
(3rd ed.)Co., 87, 92; Wig.IX 2554;& 354 Pa. Ev. s. Restatement,

Torts, 673; S.,s. C. J. Prosecution,54 Malicious Wes. 97. cannot
thatsay findingthe Court below was not inwarranted that the

verdict was the result of partiality mistake, mayor nor we
judgment thatsubstitute our for of the Justice who heard and

thesaw witnesses and submitted the to the jury.issues Wisutskie
supra, 243,Malouin,v. 245.

questionThe of whether it was error orderto a directed verdict
presentsthe problem.for defendants a more Thedifficult issues

presented by prosecutionan action for malicious are well establish-
disputeIn this there proceedingsed. case was no that criminal had

against plaintiff partbeen instituted the formal theby action on
(Blennproperaof officialor tribunal v. Morrill, 109, 110),90 N. H.

plaintiffthe by grand jurysince was indicted for the offense of
larceny property havingof of the defendant Lyons, after been

complaint the municipalover on to court. Itbound was likewise
disputebeyond proceedings plaintiff’sthat the terminated in the

favor, by acquittal, before this action instituted.was See Wood-
The questionv. 66 N. H. 375. defendantsPrescott,man raised no

sufficiencythe of the evidence to take the case the juryof to
(Perreault Lyons, 317,98 N. H. 318, supra),v. and the issues of

criminalinstigated proceedings, so,the and if whethertheywhether
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probable malice,and out of werecause,did so withoutthey
exception.the “The existence of malicejurysubmitted to without

question questionfor the is thejury,is a and soalways exclusively
dependentprobable uponas it the ofcredibilityof cause so far is

given prove disprovehas ex­the evidence which been to or its
558, 563, supra.N. H. The ofSaidel,Cohn v. 71 issueistence.”

languagethe Court in theprobable properly bycause was defined
224,H. 225: “It is if hePrescott,of Woodman v. 65 N. sufficient

defendant)(that knowledgesuch and ofis, the has information
prudencelead a man of caution andordinarysuch facts as would

that the Seeguilty.”to entertain an honest belief accused was
also, Keasor, 520;H. Krol v.518, Plodick,Eastman v. 44 N. 77

557,N. H. 558.
TheuponThe the last three issues was in conflict.evidence

proveplaintiff’s evidence tended to that the defendants notified
police plaintiff belongingthat the had stolen chickensthe chief of

“picked up.”himtheyto the defendant and that wantedLyons,
evidence, testimonyincluded the of theThe defendants’ which

proceedingsthepolice,the tended to show that criminalsheriff and
in the discretion of thesesolelywere instituted officials after

independent that neither theinvestigation, signedand defendant
Torts, 653,complaint municipal Restatement,in s.court. Cf.

110, supra.b; Morrill,Blenn v. 90 H. The samecomment N.
complainedthe defendanttestimony Lyonshowever disclosed that

hope restitution,the the of and that the officersplaintiffof in
theidentifyingrelied the of one or both defendantsupon statement

Conflictingofproperty Lyons.as the defendant in­chickens
possible the three issues maliceas to each of offerences were

cause,s.(Restatement, Torts, g, 669), probables. comment668,
prosecution. largethe Each issue turned ininstigationand of

credibilitythepart upon of witnesses.
plaintiffupon the “to make itIt true that the burden wasis

have orappear probable. . that defendants did not reasonable. the
instituting against him” and that “thegrounds their actionsfor

anynot itnegative character” of this issue “did makenominally
plaintiff prove by legitimateto it evidence.”duty of theless the

ed.)(3rdIX Ev. s. ButSaidel, supra, Wig.Cohn 567. See 2539.v.
finding theplaintiff’s permitevidence would a thatsince the

defendants,the and moti-prosecution instigated bywascriminal
restitution, goingthe burden of forward withvated a desire forby

lack malice was shifted to andprobableevidence of cause and of
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byundertaken the defendants. Van Sant Express Co.,v. American
(2d) anno.,169 F. 355. See 139 A. L. R. 1088.

Upon this state the record opinionof we are of the that the
Trial could properlyCourt not take the case from the jury by
directing entering judgmenta verdict or for the defendants. There

questionbeing no raised as to the sufficiency of the evidence to
warrant submission of the case the “thejury, right,to court has no

undertake, pass uponand will not to the credibility evidence,of the
jurywith all the inferences which the could justifiably draw

it, respect requirements”in showingfrom to these of malice and
probable Saidel,cause. Cohn v. supra, 563. This is so although

questionthe probableultimate of whether there was cause is one for
court, upon specialthe to be determined either verdicts of the

appropriateorjury by indicatinginstructions what circumstances
probablewould and what would not establish cause. Restatement,

Torts, p. 437; Simpson Montgomerys. 673 at v. Co.,Ward & 354
87, 97-99, supra.Pa.

Express (2d)In Van Sant v. Co., 355,American 169 F. supra,
a directed verdict comparablefor the defendant was set aside under

The therecircumstances. Court said that “since there is reasonable
in prosecutionsbasis the record for inferences to be drawn that the

hope privatefor the gain,were made of end or advantage, we
provincedo not believe it thewas within of the trial court to

weigh conflictingthe judgmentinferences and substitute its to that
should be rendered by jury.” Id.,which a 368. Accordingly, a

prior opinion (158upholding judgment (2d)the lower court’s F.
924) was vacated.

A taken in Cohn Saidel, 558, supra,similar view was v. 71 N. H.
respectwith to the defendants’ contention that a verdict should

be ordered in their favor because the conclusivelyevidence
probable questionsestablished cause. the“As of the defendants’

knowledge or their purpose intent,information and of or when they
brought dependtheir against plaintiff, uponactions the evidence

true, specialnot admitted to be their determination was thewithin
province jury.” Id.,of the 572.

opinionare theWe of that a similar course should be followed
in Thethis case. order for a directed verdict in of thefavor

vacated,defendants is therefore and the order is

New trial.

All concurred.


