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plaintiff.and for the(by orally),Joel Eastman briefW.

brief for the defendants.(by orally),E. andPaul Nourie

trialhearing upon petitionthe for new con-TheDuncan, J.
record thebyof review counsel of the ofwholly asisted almost

court. Di-subsequent proceedings in thistrial oforiginal and
Thetaken.testimonyN. H. No wasLavigne, 97 474.Pietro v.

trial,participate originalin theplaintiff’s counsel, did notwho
urgesnowpropositions which hethe Trial Courtbeforeadvanced

that the nonsuituponis laid the contentionin this court. Stress
support ofargument inCourt resulted fromthe Trialbyordered

defendants,the tononsuit, bymade counsel forathe motion for
the“whereno evidence to establishwasthe effect that there

partiesthe various whichoccurred,” “the conduct oforaccident
there wasaccident,” “whether or notthe orimmediately preceded

operator.”eitherpartthe ofinvolved onnegligenceany
made, the Courttrial before the motion wasof theIn the course

in indicated“certainlyevidencephotographsthathad stated
the de-testimony tended to show thatcertainthatspeed,” and

of the road”to be over on the left side“would havetruckfendants’
onin the snowbankcertain marksto makein to turn so asorder
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right.the On the basis statements,of these arguedit is now that
the argumentCourt was misled by the of supportcounsel in of the

amotion for nonsuit and that the nonsuit should betherefore set
aside. See v. 89Drake, 52,N. H. 54.Carlin

The plaintiff’swith thedifficulty position opinionis that in the
474,in 97 N. H. the statements by supportmade the indefendants

theirof motion for a were confirmed,nonsuit theand nonsuit was
proper.held indicated,As there plaintiff’sthe case whollyrested

upon eye-witnesscircumstantial evidence. No to the accident
testified, and the permitcircumstantial evidence was insufficient to
a finding “probabilitiesof the as to what actually[either driver]
did.” Id., previous opinion precludes476. The plaintiff’sthe
present contention that the Trial Court was led error ininto
granting the nonsuit.

plaintiffThe uponrelies ground peti-further the thebystated
trial, “justifiedtion for new that trial counsel was in believing that

theon state of evidence theand statement of the Court with
reference thereto the giveCourt would the to jury,”case the that

“surprised” byhe was nonsuit, plaintiffthe and that thereby the
has “suffered a Lavigne,misfortune.” DiPietro v. 98 N. H. 294.

A cases to reportsfew are be found in the where statements
bymade in rulingsthe Court connection with in the ofcourse a

upontrial have been relied counsel inby resting his case, and have
groundbeen held to furnish for a new trial. Merritt v. Mayfield,

(N. Y.) 473;App. 470,Div. 152;89 v. Schreiner,Alianell 274 Pa.
Simpson 282;88 Y.Hefter,v. N. S. Moreland v. McDermott, 10

FeiberMo. 605. But v. Manhattan Co., Daly 62;Dist. Tel. 15cf.
Beekman 29.Bemus,v. 7 Cowen Issue is not likely be takento

the earlystatement in the case of Morelandwith v. McDermott,
it insupra, change608-9: “Whilst is commendable the court to its

error,opinion yetwhen convinced of it should be tocautious see
change prejudice rights parties.”that such does not the of

In the instant case however no evidence beyond the record of
presented to the Trial tothe trial itself was Court establish that

surprisedorplaintiff’s by transpiredcounsel was what atmisled
bytrial. The claim was not then advanced trial who isthe counsel

affected,beenallegednow to have thus and there is no evidence
havea different course would been taken had thethat comments

petitionbeen made. The forthe Court new trial wasof not
presided the of negligencethe Justice who at trial thebyheard

positionis in no to as a ofsayaction. This court matter law
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inhe not occurreddrawing previouslythat erred in from what had
urges we drawpresence,his the inferences which counsel now that

printed surprised orpage.from the Whether trial counsel was
ensuing predicament fromso,misled and if whether his resulted

(R.accident, 398, 1),s. fromL.,or misfortune c. ormistake
culpable question factnegligenceor a of fordeliberate choice was

justifiednotwhich be inthe Trial Court’s determination we would
below must be affirmed.disturbing. It follows that the order made

Petition dismissed.

All concurred.
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