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entitles it to the $13,000entire deposited in court. beingThere
no other exceptions merit,of the order is

Judgment plaintiff.thefor

Lampron and Goodnow, JJ., concurred in result;the the others
concurred.
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BrantCooper, Cooper, SleeperHall & John M. and H.William
Cooper(Mr. plaintiffs.for theorally),Burt B.

Godfrey Irving (Mr.HollisSulloway, Jones, & and H. Soden
thefor defendants.orally),Soden

questionThe usBlandin, J. first before is whether the de-
partition upon groundthe decree themayfendants now attack of

plaintiffstheamongthe committee failed to divide the landthat
nothingTherethan families. in theirindividually byrather was

reportset the to attention theoriginal to aside direct tomotion
raise, grounds beingstated then “Thenow the thatpoint they

parts reportas set in the Commissioners’value of the several off
(Emphasiswhole” property. sup-much as theare not worth as

“Judgmenthadthe Trial Court entered onplied.) Later, after
court,to this the defendants’was transferredreport,” the case

equaldivision not fair or and alsobeing the wasobjections that
matter law in thedenyinghad ruled as a of motionthe courtthat

anjudgment, proofthat offerreport and oral ofset aside theto
be thefraud could used to set aside“onlybecausemust be refused

(Leavittprevious opinion v.report.” Benzing,TheCommissioners’
2, ex-118) July 1951,down on overruled theH. handedN.97

holdingnot equal,was fair or that thethe divisionception that
final, rulingbut said tha't the thatfinding on this wascommittee’s
setting reportfor aside the error.groundbe a wasfraud couldonly

appear theproof did not in transcribedoffer ofnature of theThe
if suchthat were as tended to showstatedopinionbut thecase it

decidingmistaken in the lands could bewerethe committeethat
prejudice or inconvenience because“greatpartitioned without

comparative values, the evidence shouldconsider”failed tothey
Superiorthe case returned to Courtreceived, and orderedbeenhave

rehearing.ajustice requiredwhetherto decide
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Following againthis decision the that thedefendants moved
report judgment amongand be asidethereon set other reasons
because the committee erred value propertysince “the of said as
a whole partsis worth than the value thesubstantially more of

upset theby reports of the said Committee.” The Superior Court
granted rehearingthe place July 6, 1952,which took on and on
that theday supportdefendants filed in of their amotion written

proofoffer of to show that “the value of the property as a unit was
substantially greater than the value the several as setparts,of off
by (Emphasis supplied.)the Commissioners.” Preliminary to this
hearing, following placethe colloquy took between the Court and

purposedefendants’ counsel relative to the for offerwhich the of
proof might Supremebe under the ruling.received Court

Perhaps again“The I forgetCourt: better the record both
counsels’ Supremeviews on what the Court means itwhen said in

‘part: proof. . . but since the nature the supportof offered in
of the inappear, positionmotion not nodoes we are holdto the

prejudicialerror the groundon that evidence was offered which
would warrant relief.’

“Now, Smart,Mr. for the is it yourrecord ... idea onbased that
statement Courtthat this should receivenow certain testimony as
bearing propositionon the propertythat this cannot be divided
as it was theby Commissioners but has more a whole,value as

express correctly?if I it
“Mr. Smart: That is Honor, theright, your Commissioners

failed to take dueinto consideration the value of the asproperty
a whole as opposed to the andparts,several that its division did
create damage party, is, againstto the that the value of the whole.
I understand goon this decision I into questioncannot the of the
actual bydivision made the Commission.

“The generalCourt: That is my understanding.”
SuperiorThe Court, following rehearing, againthe approved the

report. then and overOnly two after theyears hearingfirst did
the exceptionsdefendants an ofby inject“Amended” bill toseek

presenttheir contention, questionalthough the was obvious from
the reportmoment the was filed. orderly dispatchThe and prompt

justice requiresof that practicalissues be raised at the earliest
recordopportunity. The before that requirementus shows this

was met, beingnot the defendants’ conduct such as to divert
attention than the pointfrom rather direct it to now raised. In

heldsuch we have that anrepeatedly exceptioncircumstances will
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426.422,not Marchand v. 95 N. H.Company,be considered.
exceptionsinbycited the defendants where certain instancesCases

relateconsidered, although specifically trial,not taken at thewere
partiesthe raiseobviouslyto it was intent of the tosituations where

findings-face-apparent rulingsan on the of the andissue which was
question involved. See Plante v.singlemade and was often the

presenttoShortell, 38, They inapplicable92 N. H. 40. are the
emphasisthe the of thequestioncase was not obvious andwhere

the ofcontentions was calculated to focus attentiondefendants’
Blaisdell,other matters. Broderick v. 97Court and counsel on

338,N. H. 341.
claim that the erred in notThe also committeedefendants

consistingamong parties a fraction of an acre of adividing the
thestrip of between the and lake acrosshighwaylandnarrow

public ofrightthat the had a winterwhich there was evidence
be or thereagainThe seems to that whether notanswerway.

need be division ofagreement that there no this smallwas an
plaintiffs, nothingthethe defendants takeportion byas claimed

bring up pointto theexception failed untilby theybecausetheir
spitein court in thearguedfirst this ofthe case had beenafter

report then,when the was filed. Evenapparentthat itfact was
priorthe Court and counsel tocolloquyas the betweenbyshown

injected for1952, the issuehearing 6, apparentlythe of wasJuly
beshowing propertythat the notpurpose of couldthe limited

greaterwhole substantiallyvalue of the wasthedivided because
parts actuallyas set thebyof the offaggregatethe valuethan

committee.
ofconsiderationunnecessaryreached renderThe conclusions

the order isquestionsother and

Judgment plaintiffs.thefor

All concurred.


