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In the pending case, since a statutory beneficiary exists, the
action may be maintained. Since he is likewise the defendant,
upon the establishment of whose negligence the right to recovery
depends, he may not share in any proceeds of recovery. The
duty of the administratrix to pay the charges and expenses
specified by the amendment nevertheless persists if she recovers.

Determination of the procedure to be followed upon trial is
for the Superior Court. Humphreys v. Ash, 90 N. H. 223, 228,
Because only creditors are entitled to the proceeds, no necessity
appears for assessment of those elements of damage which would
be distributable to the statutory beneficiary but for his causal
negligence. Of course his liability as defendant must first be
established; but so far as now appears the issue of damages is re-
stricted to determination of the specified expenses and charges
approved by the probate court. The plaintiff has suggested no
reason to anticipate prejudice to her in such procedure. If the
defendant should assert that prejudice would result to him, the
contention is one for consideration by the Trial Court.

Exception overruled.

All concurred.
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Keefe & Keefe for the plaintiff.
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Assistant Attorney General, for the defendant.

LamproN, J. Any right of the plaintiff to recover must be found
in and measured by the provisions of R. L., ¢. 221. Cf. Desrosiers
v. Company, 98 N. H. 424. 'This act provides (Laws 1953, ¢. 112,
s. 1) for an assessment “upon the annual salaries of all permanent
policemen who accept the provisions hereof . . . All assess-
ments . . . shall be payable in equal monthly installments on the
last business day of each calendar month. It shall be the duty
of the treasurer . .. of the . . . city . . . to withhold from the
monthly salary . . . and to pay the board an amount equal to the
monthly assessment . . . All permanent policemen who shall
accept the provisions hereof . . . agree that the treasurer . . .
shall have the power to withhold from their monthly salaries....”
(Emphasis supplied).

Under scetion 7a as inserted by Laws 1953, ¢. 112, s. 2 “Any
permanent policeman may provide for himself an additional re-

tirement allowance by making special deposits . . . Upon his
retirement . . . his accumulated special deposits shall be returnable
to him in eash, or, at his election, part or all . . . may be taken

as a monthly annuity.” (Emphasis supplied).

Section 12 (Laws 1953, c¢. 112, s. 3) provides that a person
entitled to benefits thereunder shall “receive from the retirement
fund, for cach year during the remainder of his life, a sum equal
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to one-half of his average annual salary for the five years next
preceding his retirement . . . This shall be paid to him in equal
monthly installments on the first business day of each calendar
month.” (Emphasis supplied).

It seems clear from the above that assessments for the retire-
ment fund and the benefits to be paid thereunder are based on an
annual amount divided into twelve equal monthly installments.
The assessments are to be paid on the last business day of each
calendar month and the benefits on the first business day thereof
(succeeding month).

We cannot discover in this act any mtentlon manifested by the
Legislature to require retirement benefits to be paid on any basis
other than a monthly basis nor at any other time than the first
day of each month. It shows no legislative intent to depart from
the usual rule applicable to annuities that they are not apportion-
able in respect of time and that if an annuitant dies before the
day of payment his representative cannot claim any portion of the
annuity for the current term. Siverman v. New York Life Ins. Co.,
317 Mass. 101; Bartman v. Bartman, 411 111, 487. Cf. Russell v.
Fabyan, 28 N. H. 543; Cashman v. Dumaine, 85 N. H. 467, 468.

Judgment for the defendant.

All concurred.
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