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justice thehearing parties requiredthe that matter bewhether
evidence. Thefor the of discoveredreopened newlyintroduction

prejudice originalplaintiff's-when it theCourt, dismissed without
petition compensation,for found that “Further examination within

greater extentmay claritydetermine the and causeyeara with
This doubtspresent complaints.” strongof his indicates as to the

diagnosis presented hearingof the medical at thefinality and
attempt permit plaintiff reopenwhile the the Court to the toby

under already stated,the case section 38 was ineffectual for reasons
question powerthere can be no the inherent of theof Court to

prevent injustice.its own to correctproceedingsreview error or
Co. Corporation,Redlon v. 91 N. H. year502. The one limit set

by being expresslysection 38 restricted to situations where an
applicationhas beenaward made has no here and it would be

contrary to common concepts justicesense and our of to deny a
plaintiff compensationin a case an opportunity to have errors

as incorrected other cases.
Examination of the the hearings uponrecord of which the Court

plaintiffbased its order permitting reopenthe disclosesto no abuse
exceptionof discretion and the thereto is appearsoverruled. This

dispose questionsto of all now before us and the isorder

Exceptions overruled.

All concurred.

Merrimack,
No. 4334.

Engineering Corp.Lester A. v.Rosenblum Judson & a.

Argued 6,October 1954.

30,Decided November 1954.



268



269

(Mr. plaintiff.theUpton orally),Sanders forUpton, Sanders &

(Mr. orally), forWiner WinerGregg& S. RobertSullivan and
the defendants.

for dismissalThe of the defendant GlennGoodnow, J. motion
granted. The claimhave beenthe as to him shouldof action

in Manu-partnersfour Rockmillhim is that as one of theagainst
with the other three defendantsparticipatedhefacturing Company

were inpartnership which he knewof thein certain activities
CorporationEngineeringto Judsonof the duties owedviolation

corporation. Nonedirectors thatthree as officers and ofthoseby
partnershipbut theresidents of this stateof the defendants are

in business here.continuously engagedandsystematicallyhas
inprocesswithpersonallywere servedThe other three defendants

in theupon Glenn com-personal service was madestate butthis
or of thepropertyNo of GlennPennsylvania.monwealth of

partnership is under attachment.
statusstate, partnership is “a relation or betweenIn this a

itSulloway Rolfe, 85,94 N. H. 87. Whereindividuals.” v. has
subject inmembers,four it is not itself to thenot more than suit

14)(R. L., 387, broughtfirm c. s. but the action must bename
partners (Restatement, Laws,Conflict of s.against individuallythe

924)Kaffenberger86, a; Kremer, Supp.see v. 63 F. andcomment
(Matson (2d)Mackubin,they individuallymust be served v. 57 F.

14).941) (supra, s.except specificallywhen otherwise authorized
made inuponService a nonresident individual must be hand within

jurisdiction insubject here, exceptin to himthis state order to
applicable L.,in c. ss.387,certain situations not this case. R. 4-6.

appropriatemay by legislation requireA constitutionallystate
doingthat a nonresident individual business in the bestate sub-

jected jurisdictionits some of servicebyto method other than
state,in hand the toby arisingservice within as causes of action

there. Restatement, Judgments, 22;out of the business done s.
Doherty Goodman, 623; Corp.& Co. v. 294 U. S. Interchemical v.

(N. Y.).Mirabelli, powerA. D. 224 This has not been ex-269
ercised our Section 8Legislature. L., 387,of R. c. reliedby
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provideson the that theby plaintiff, court order “such noticemay
requires”... as the thecase when defendant is a nonresident “and

serving prescribed,no mode of the writ is or service thereof cannot
prescribed.”be inmade the mode This adoptedstatute was in

jurisdictional1852 and contains no reference to matters such as
or L., 116,acts contacts of the defendant in this state. See R. c.

42-45; Company,ss. Poti v. 83 N. H. 232. Martin v. Bryant,Cf.
Me. express108 253. It was not intended legislativeto a policy

electingthat engagenonresidents to in business in this state must
prepared subjectedbe beto to substituted inservice any action

brought here to which the in givesbusiness this state rise.
concerningDecisions substituted service on foreignnonresident or

corporations doing (LaBontebusiness in a state v. Company, 98
163, 166; TaylorN. H. Company, 517;v. 97 N. H. Morris & Co. v.

(2d)Skandinavia 346)Co.,Insurance 81 F. as to which the state
has legislation designed subjectenacted to them jurisdictionto its

applicableare not here. jurisdictionsDecisions from other in which
doingthe of business within bythe state partnershipa has been

deemed jurisdictionsufficient to uponconfer the courts of that
uponstate turn local statutes which differ from those of this state.

See Pine & Co. McConnell, (N.v. Y.);273 A. D. 218 Kaffenberger
Kremer, supra; (2d)v. Anno. 10 A. L. R. 200.
In Superiorthe Court, the defendant Glenn reserved rightshis

specialunder his appearance and did not participate in the hear-
ings theon motion for discovery. objectionWithout parton the
of the plaintiff, exceptionhis to the denial of his motion for
dismissal Was transferred togetherto this court with the exception
of the other three defendants to the granting of plaintiff’sthe
motion for Thediscovery. four defendants are each represented

the sameby counsel. One brief was filed in this court for the
defendants in exceptionswhich the were separately argued.two

procedureThis method of did not result in Glenn “arguing the
exception requiringto the order productionthe of certain docu-

by plaintiff.ments” as claimed the By his inconduct court,this
has questionGlenn submitted no other than the sufficiency of the
uponservice him and has not thereby yielded generalto the juris-

Lyforddiction of our courts. v. Academy, 97 N. H. 167, 168.
farSo as the defendants LaPenta, and MillerDennison are

concerned, plaintiff’sthe motion for discovery was submitted to
the Trial Court for determination “on the pleadings,” procedurea

agreedwhich was theby partiesto and as to which cannotthey
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object. findings wereKuskynow H. 286. NoLaderbush,v. 96 N.
production thepresumed orderingbut it in the ofmade is that

findingssought specialand the motion allbydocuments records
v.byto it made the Court. LaMarrenecessary justify were

LaMarre, N. H.84 553.
justified onlyThe that the order can bedefendants’ contention

if the matter that the defendantspreliminaryCourt found as a
partici-byviolated their duties as officers and directors of Judson

Manufacturingpartnershippating in the known as Rockmill
impressed inand that Rockmill was with a trust favorCompany

be supported.of Judson cannot Whether Rockmill is or is not a
“private person relationship”to whom bore noplaintiff] is[the

question plaintiff’smaterial in the determination thenot a of
right to examine the documents and records of the partnership.

rightCompany, depends uponTherrien v. 99 N. H. 197. That
proper preparationwhether is material tosuch an examination the

justiceplaintiff’s requiresof the case and whether it. Lincoln v.
158;Langley, Co., 354,99 N. H. v. Somersworth 93 N. H.Lefebvre

356.
plaintiff’shere,So far as we are concerned the case revolves

around his claim that theprincipally defendants as officers and
of Judson violated the duty bydirectors owed them to Judson in

partners in theythat as Rockmill “took for ...themselves a
opportunitiesopportunity oughtbusiness or which to have been

made available to Judson.” defendantsThe contend that the order
of was madediscovery improperly plaintiff’sbecause the pleadings

uponany allegationsdo not contain which the defendants could
charged. opinionbe so We are the theyof that do.

corporationThe officersand directors of a in“act a trust capacity
(Micain far as .so shareholders . . are concerned” Products Co. v.

471)Heath, 470,H.81 N. and have the ofduty “reasonably
protecting conserving corporation.”and the theinterests of Beau-

Graham, 7,dette v. 12. They precluded267 Mass. are not from
entering engaging in enterprisesinto and other business but when

so, subjectthey they corporatedo are so far theas interest is con-
cerned the apply personsto rules which togenerally standing in a

relation. Whetherfiduciary a business opportunity is one which
corporate officersor directors are entitled to as their ortreat own

obligatedone which they acquireare to for or make available to the
corporation depends upon the standard of loyalty imposedor duty

rules,these a standard whichby “is measured no fixedby scale.”



272

isupon the dutywhich255, 270.Del. The basisLoft,Guth v. 23 Ch.
particular fiduciarythe facts of alies in “the unfairness onfounded

the interests of theadvantage opportunityof an whentaking
Ballantine, Corporationsprotection.”call forcorporation justly

188; Note, 54 Harv. L. Rev. 1191.(1946) 79; 31 L. Rev.s. Cal.
organ-plaintiff alleges that Judson wasbill in theequity,In his

sellingmanufacturingof and “mechan-purposein for theized 1950
trade”tools suitable for the automotivedevices, appliances andical

in theengagedit has been manufactureyearand that since that
developedgauge and a turntablesale of a camber-and-casterand

designed byfor use the automo-plaintiff,the both of which areby
motor Inalignment July,in the wheels on vehicles.tive trade of

plaintiff presidentthen and a director of Judson1952, the who was
by gaugeinvited consideration the board of directors of a new

developed corporation.he had and would sell to the Thewhich
three directors who are the defendants here “refused toother

terms” and “undertook to remove from theplaintiff]discuss [the
president and director.” with”“Contemporaneouslyoffices of this

LaPenta,the defendant with the consent of the otheraction two
defendants, acquired licensea to manufacture and sell a certain

balancingdevice for the wheels of automobiles. “At about the
time,” togetherthe three anticipa-same defendants with Glenn “in

acquisition”the of this partnershiption of license formed the
acquirein fact didknown as Rockmill which the license and has

engaged October, 1952,since inbeen the manufacture and sale of
balancing device. Rockmill is manufacturingthe wheel also and

selling equipment alignment“other devices or for wheel or for use
acquired rightsin connection therewith.” It has to manufacture

expandother items and intends “further to the manufacture and
appliances equipmentsale of and suitable for the automotive

allegations, plaintiff’strade.” On the basis of these the claim that
opportunitiesthe by throughbusiness taken the defendants the

partnership closelyRockmill were so connected with the corpora-
prospectsbusiness and that they fairlytion should be deemed to

belong enterpriseto the carried on by corporation,the states a
Lagardeopinionsof The incause action. v. Anniston &Lime

Co., 496,Stone 126 Ala. and Pioneer Oil & Gas v. 168Anderson,Co.
334, defendants, appearMiss. relied on theby adoptto us to too
conception requirementslax a of the of fiduciary loyalty. Ballan-

(1946)tine, Corporations s. 79.
The fact that wheel balancers andthe devices manu-other
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competitivedirectlybenotmayand sold Roekmillbyfactured
byand sold Judsonmanufacturedalignerthe deviceswith wheel

According to thethe defendants’ duties.determinative ofis not
manu­organized tomerelynotplaintiff’s allegations Judson was

had its businessdevices but asalignerthe wheelfacture and sell
devices, appliances“mechanicalmanufacture and sale ofpurpose the

decisionstrade.” Thoseand suitable for the automotivetools
(Guth supra; YorkInc., NewLoft,the defendants v.bycited

Y.)(N. 8; Lancaster LooseFranklin,Auto Co. v. 49 Misc. Leaf
313) emphasize theRobinson, Ky.Tobacco Co. v. 199 which

inplaced themselves aquestion of the officersand directorswhether
corporation docompetitionin with theposition antagonistic to or

thethe consideration circumstances as basisnot exclude of other
imposition uponfor the them. The issue to be determineddutyof a

thethis matter is heard its merits is whether underwhen on
particular circumstances the case the manufacture and sale ofof

wasbywheel balancers and other devices as undertaken Roekmill
existing prospectiveassociated with the and activitiescloselyso

corporation the have ac­fairlyof the that defendants should
corporation.thequired that business for or made it available to

acquiringdirectors act in bad faith in orWhen officers or
developing themselves,for inopportunitiesbusiness as those cases

corporationthein which funds or resources of or confidential
knowledge gained capacitiesor them in their officialbyinformation

(Gamlen Supp.been Chemical Co. v. Gamlen,have utilized 79 F.
622; Lutherland, Dahlen, 143), clearlyInc. Pa. fair playv. 357

corporation.inimpositioncalls for the of a trust favor of the It
follow, however,does not that bad faith is essential to the establish-

ment of a on the induty corporationofficers and directors of a
opportunities acquiredbusiness theyconnection with which have

Fletcher, Corporations,themselves. 3 s. 856. The fact afor that
opportunitybusiness is itself of such a nature underthat the

particular belongcircumstances of the case it should thefairly to
uponcorporation is to establish a the anddutysufficient officers

acquire corporation.to it for thedirectors
acquireIf the defendants were under a to businessduty the

opportunities questionin for ofJudson, they were not relieved
injunction Septemberthat theduty by 24, 1952,issued at the

plaintiff’s request corporationunder which the and the defendants
enjoined transferring corporation.were from the assets of the

corporateuse of assets in the ordinaryThe and usual course of



274

permitted injunction. Further-thespecifically bybusiness was
the issue as to the defendants' duties as officers and directorsmore

sought permissionthetheyhave been resolved hadreadilycould
acquire question.the licenses incorporationthe for the toof Court

exception LaPenta,The of the defendants and MillerDennison
of is overruled.discoveryto the order

Exception sustained;Glennof defendant

Exception the other overruled.defendantsof

All concurred.
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