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expertof thatthetestimonythat theconclude thereforeWe
anyofblasting, of evidencedamage resulted from the absencethe

defendant, testimonythe whichandblasting byother than the
(Honnondynamitethefinding that careful use ofwould warrant a

asupra) have the furnishedinjury,not causedKerr,v. would
v.finding Coffeya the Westplaintiff.forreasonable basis for

Regan, 247Roxbury Trap Co., 211;229 Mass. Goldman v.Rock
supra.492; 391,v.O’Regan Verrochi, 325 Mass.Mass.

respect to claimproperly anyentered withThe nonsuit was
fromdamage discovered in October resultedthe additionalthat

building.equipment removing adjoiningdirt theof inheavythe use
that there would be reason toplaintiff’s expert conceded noThe

buildingcloserwas used to theanticipate damage machineryunless
feet Itaway.and wasthe “curb line” about five one-halfthan

the dirt was removed. Hissaythat he not howcouldobvious
he sawby machinery because athat it was removedassertion

“theyroad further” and because wouldn’t“down thebulldozer
findingspeculativetoo to warrant ait out hand” wasbytake

removing thenegligent machineryof indamage byof caused use
504; Company,H. Ahern v.Stevens, 502,Nadeau 79 N.dirt. v.

H. 287.88 N.
innegligenceindicated issue ofpreviouslyreasons theFor

jury.been toblasting submitted theshould have

New trial.

All concurred.
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Wadleigh Langdell E.Wyman, Starr, Booth, & and Stanton Tefft
(Mr. Wyman plaintiffs.Mr. theorally),and forTefft

(Mr.& Reno H. Jr. Toll forToll, orally),Orr Charles theand
defendant.

marriagethe of anKenison, C. J. At common law insane
52; Keyesperson Ranney,void. True v. 21 N. H.absolutelywas

marriage void,22 beKeyes, N. H. 553. Since the was it couldv.
spouseproceeding survivinginchallenged a collateral and the

Hampsteadin v.take no interest the marital property.could
98; Hayes49 68 191. WherePlaistow, 84, Rollins,H. v. N. H.N.

statute, abycommon-law rule has not been modified collateralthe
upon marriage spousesuch a after the death of a has beenattack

419; v.Unity Belgrade, Me. Williams Williams,allowed. v. 76
If, however, marriage regarded voidable,180. such a is asColo.83

in a the lifetimeonly proceeding duringcan be attacked directit
spouses. 769; Nelson,A. L. R. 3 Divorceof both Anno. 76 and

(2nd ed.) 31.07; 40Estate,Annulment s. In re Wash.Romano’s
(2d) 796.

Legislature provided thatspecificallystate hasIn this the
degrees ofmarriagesmarriages and within certainbigamous

338,L.,the void. c.consanguinity partiesof are R. ss.affinityor
marriage of males3; L., 339,R. c. s. 1. Likewise the less1, 2,

yearsless thirteenage and ofyearsfourteen of females thanthan
4.L., 338,“null and R. s. Whileare declared void.” c.ageof

prohibited illegalmarriages are or made for reasonscertain other
consistentlybeenincompetency, these statutes haveage or mentalof

not void. School-­making marriagethe voidable andasconstrued
338, 10, byc. s. asO’Neil, L.,N. H. 240. R. amendedv. 81craft

age ofwoman under the1949, c. reads as “No121, follows:Laws
amarryheage, exceptman of womanyears, anyorforty-five —

is epileptic,ofyears, whomage forty-fivethe ofover —either
inter­insane, shall hereafterfeeble-minded, idiotic orimbecile,
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marry marry person permittedor otherany within this state unless
departmenttheby state health.” asof This statute was construed

making marriagea in violation “Asonlyof its terms voidable.
marriagethe wras not void and dead, inquirythe husband is no

can now be made validity.”into its Lau N.Lau, 44,v. 81 H. 45.
(2nd ed.)3 Nelson, Divorce and Annulment s. 31.21.

Legislature marriageOf course the may prescribe that the of a
person degreewith mental shall be void butany incompetencyof

plainit it L.,is that been careful not tohas do so. R. c.Cf.
160, s. 14. The rule Lau, 44, marriageof Lau 81 N. H. that thev.

incompetentof an is andvoidable from attack after death hasfree
manybeen followed in includingcases some Inrecent ones. re

(2d)Estate, 796;Romano’s 40 Wash. Henderson Ressor,v. 265
718; (Ark.)Hinch, (2d)Mo. Vance v. 412;261 S. W. 29 N. Y. L.U.

(1954).Rev. 1142
There is a Hobson’s choice Legislaturewhether the declares the

marriage void which favors the marriageheirs or declares the
spouse.voidable survivingwhich favors the The former method

stepthemay allow heirs to forward after death and claim the
neglect.fruit of their own The latter allowmaymethod a schem­

ing marry apparentsuitor to for “It thatmoney. questionis the
presented importanthere is an grave inequities mightone and that

interpretation.result either marriagefrom If- it is that such aheld
is voidable and cannot beonly attacked after the death of the
allegedly incompetent party then a situation arises where fraud

easily perpetrated. personbe For example, designingcould a
marriagecould effect a with known a daysimbecile few ora hours

before the latter’s death and there would be wayseem to no to
personprevent profiting designingsuch a from hisunjustly by acts.

marriagehand if it is held absolutelyOn the other that such a is
can be attacked evencollaterallyvoid and after the death of the

alleged incompetent possible designingit would be for to setheirs
deprivematrimony survivingthe sacred vows of and theaside

mighthespouse propertyof valuable to which or she otherwise
supra,receive.” v.morally Hinch,be and entitled to Vancelegally

414.
misrepresenta-marriage procured by fraud andurgingIn that a

177,plaintiffs rely Gatto,on Gatto v. 79 N. H.invalid,is thetion
respect1919, proposition anythat fraud with toin for thedecided

groundbe sufficientmarriagethe relation willmaterial tomatter
In that case recon-marriage 1932, wasa contract.to annul



339

reasoning ofopinionin a fifteen consider if thepagesidered “to
accepted authority.”andthe case is to receive credit as established

Heath, 419, languageHeath v. 85 H. 421. The broad of theN.
disapproved holdingthatformer case and indicated thewas it was

particular peculiarbeof the case to to own andwas confined its
(2nd ed.) Al-Nelson,3 Divorce and Annulment s. 31.29.facts.

though time,annulment cases have been considered since thatmany
anyan in this inauthorityit has never been cited as court

subsequent marriageThe a for fraudcase. annulment of contract
inmisrepresentation governed principlesthe laid thebyand is down

kindHeath case. “Whatever the differences in definition theof
deceptionfraud anrequired annulment,and nature of to warrant

wealth, orparties character, morality, habits,one of the as toby
position held insufficient.” Heath v.generally Heath,social is

granted kindsupra, every433. Annulment is not for and ofany
to love and arefraud. “Premarital falsehoods as affection not

”partner money.’one ‘married forenough, nor disclosure that
Woronzoff-Daschkoff, 506,N. Y. 512.v. 303Woronzoff-Daschkoff

relate makingfraud must to conditionsjustifyTo annulment the
impossible” rep-morally. . . and the“normal marital relations

“ impossiblesomething making‘must . . . theresentations be of
” Heath v.performance marriageof the duties’ of the relation.

335;N.Heath, Skavina,429. See Skavina v. 93 H. 503supra,
Legislaturethe function of and notBriefs & 743. It is theCases

the annulment ofgrounds”of the “to invent new forjudiciary
supra,v. 433.marriages. Heath,Heath

uponfraud as theirplaintiffs allegethe themselves well asWhile
exceptno relief that which would result fromintestate, seekthey
Apart nullity,from an order of anmarriage.theannulment of

be“debarring” the from inheritance could enteredorder defendant
relating rightsto the ofplain disregard the statutesin ofonly

(Heath Heath,fraud” v.“ordinarysurviving husbands. Whether
the fraud whichdiffering kind and nature from430), insupra,

annulment, might justifynevertheless exercisewarrant anwould
respecttrustconstructive withjurisdiction impose atoequityof

434(Ibey Ibey, ;N. H.decedent v. 93acquired theproperty fromto
Juris-22; Pomeroy, Equity299 N. Y.Divine,FatherLatham v.

488) an issue1053; Trusts, s. is(5th ed.) on155,ss. Scottprudence
although plaintiffs’theSimilarly,this case.inpresentednot

marriagehisconduct toafterthat the defendant’spetition alleges
death,” conductno feloniousher“hastenedplaintiffs’ intestatethe
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alleged mightis such as be applicationclaimed to of thewarrant
applied jurisdictionsrule in and, supportedsome by statute in

others, that an heir spouse permittedor will be profitnot to from
his homicidal Bird Plunkett, 491;own conduct. v. 139 VeseyConn.

BryantVesey, 295;v. Minn. Bryant,237 v. 193 N. C. 372. See
(2d)32 A. L. R.anno. 1100.

plaintiffsWe conclude that the have not stated a cause for
cognizableannulment is inwhich the courts of this state, because

marriagethe voidable rather than void,was and the proceedings
brought “duringwere not the lives of both the contracting parties.”

Baldwin, 142, petitionv. 76 N. H. 144. The fails to stateHilliard
prevent operationother cause which wouldany of the statutes

establishing rights surviving spousethe of a in the estate of his
L., 359,c. 9,deceased wife. R. ss. 12, 13.

In reached itview of the result is unnecessary to consider whether
petition defective for allege particularthe was also failure to the

constituting misrepresentation.thefacts asserted fraud and Belisle
461;Belisle, 459, 340,N. H. Blood v. Electric H.Co.,v. 88 68 N.

Mayor343; 80,&c. Ass’n v. &c. H.Berlin,Berlin 87 N. 81.of

Petition dismissed.

All concurred.
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