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440, 19,in s.unnecessary L.,minor” was stricken as R. c.any
Public in 1941.the when the Lawsby codifyingCommissioners

properlyThe to vacate bail and to reduce bail weremotions
L., 13, punishabledenied. R. c. ss. 17. Since the offense was425,

(R.imprisonment L.,fineby $500a of or for six months or both
48)170,c. s. bail of was not excessive as matter of law.$300 a

H.Petition,See Wilbur’s 64 N. 387.
municipal powerWhile the court of recordthe as acourt had

the indicate that itgrant change venue,to a of record does not
refusing Albee,in to so. State 61 N. H.abused its discretion do v.

appear423; N. H. If it should now fromTollman,Smith v. 87 176.
fairbefore that the defendant cannot obtain aevidence not us

Hilliard v. N. H. 112.may Beattie,be renewed. 58trial, the motion
ordering hearingalleged exception to bail withoutDefendant’s

partcause is not a of the reserved caseprobableas toevidence
been considered. If the reserved case doestherefore has notand

situation, excepting partythe burden is on thereflect the truenot
Doyle O’Dowd,v. 85 N. H. 402.to seek an amendment.

Exceptions overruled.

the others concurred.did sit:Blandin, J., not
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Burns, Bryant BryantCalderwood <& for theorally),{Mr.
plaintiff.

George Scammon (by orally),B. brief and for the defendant.

Goodnow, counts,J. The in case contains twodeclaration this
assumpsit count, plaintiffone in and one in case. In each the

alleges 14, 1950, defendant, throughthat on the whomFebruary
plaintiff insurance, procurethe had undertook topreviously secured

plaintiff policy liabilityfor the a of insurance effectiveautomobile
1950; plaintiff uponFebruary 10,as of that the relied the defend-

14,procure evening Februaryant to such a that in the ofpolicy;
1950, plaintiff operatingthe involved in hiswas an accident while
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vehicle, againstmotor on account of which actions were instituted
him; and the defendant failedthat to furnish policya effective
February 10, 1950, but furnished Fidelityinstead a thepolicy of
& Casualty Co. of New York effective February 24, It is well1950.

if unjustifiablesettled that such a failure is an breach of the
(Dufton Bank, 299;contract v. 95 N. H. v. French,Ela 11 N. H.

356) negligent performanceor' a thereof, the defendant is liable
damage resultingfor therefrom.any See Dumas v. Company,
484; Curtis, 266;94 N. H. Dustin v. 74 N. H. anno. 29 A. L. R.

(2d) 175.
The defendant’s motion that the be pre-action dismissed as

mature is based on its contention that the insurancepolicy of
supposed procureitwhich was to was one “fromindemnityof the

consequences legalof liability by operationreason of ofthe [the
vehicle,” consequencesmotor thatplaintiff’s] and no such had

occurred at the commencement of the action. An examination of
plaintiffthe declaration thediscloses, however, that notdoes

that the policyclaim terms of the were to have been such as to
himmerely indemnify against loss but that they requirewere to

company counsel, providethe insurance “to furnish coverage, and
pay anyand verdictsatisfy judgmentto or that bemay rendered

against plaintiff.”said
negligenceNo cause of action for exists unless and until there

resultingbeen a injury.has White v. 91 H.Schnoebelen, 273,N.
plaintiff’sThe allegations that he obliged expend274. “has been to

sums of inmoney attemptingsubstantial to establish that a valid
inpolicy liabilityof insurance was effect on motorhis vehicle

14,February obliged engageon 1950 . . . has been to counsel, has
time employment”lost from his work and meet requirementthis

and establish that far theso as count in case is concerned, the
broughtnot prematurely.action was

premature assumpsit.Nor is the action as to the count in When
procure 10,the defendant failed to a policy Februaryeffective

1950, gave plaintiffthere was a breach of its contract which to the
right damageaction,an immediate whether had then.of occurred

him Jejts, 482,to or not. Smith v. N. H. 483.44
The defendant’s motion to dismiss was denied.properly

In25,This action was commenced on June 1953. each count
declaration, alleged payof the it is that the defendant failed “to

judgment may againstand verdict or that be renderedsatisfy any
him .plaintiff against by Dorothyactions . .pendingsaid in .the
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in-HardingHarding, and WalterHarding, p. p. a. WalterT.
plaintiffthe saidinthe accident whicharising from . . .dividually,

1953, agree-23,1950.” On OctoberFebruary 14,onwas involved
against Mans-markings Hardingin these actionsdocketments for

against Mansfieldproviding judgmentsfiled in court forfield were
plaintiffMansfield, aspro 1,tunc June 1953.”nunc“effective

in countdeclaration eachaction, to amend hisin then movedthis
following: “thattheexcerpt quoted aboveadding after theby

in said actionjudgment was rendered1, 1953,as of Juneeffective
against saidHarding individuallythe Walterin of saidfavor

andcosts,plus interest and$3,000,ofin the sumMansfield
in favor ofwas rendered1, 1953, judgmentJuneeffective as of
against thep. Harding,Harding, p. a. WalterT.Dorothythe said

costs.”plus interest and$7,000,in the sum ofMansfieldsaid
per-beenHardings havejudgments thethe of theseentrySince

in this action.mitted to intervene
stating a new causethe amendment asThe Trial Court viewed

dependent uponit asthe allowance ofand treatedof action
markings, waspronunc tunccause, reason of thebythiswhether

action.plaintiff’sof thethe commencementexistence atinone
law, Court ruled thatmatter of thethe motion as adenyingIn

prorequire approve the nuncit tothe amendment wouldto allow
did notwhich“create a cause of actionmarkings therebyandtunc

Thepossess.did notorder,” powerits a which itprior toexist
ofcausenot concerned with a newamendment, however, isproposed

arising thedamage out ofadditional element ofIt states anaction.
com-been incurred sinceon which hasoriginally declaredcause

markingsproRegardless of the nunc tuncthe action.mencement of
cases,Hardingentered in thejudgmentsdate thethe effective ofor

discretion of thepresents question for theto amend athe motion
plaintiff’s exceptionexercised. Thehas not beenTrial whichCourt

bemust, reason,for this sustained.denialto its
theconcerned,in is the denial of motionthe count caseSo far as

alleges judgments havethaterror. The amendmentwas harmless
It doesHardingin the actions.against Mansfieldbeen rendered

paid “The mere existenceMansfield has them.allege thatnot
paid, is not amay never beoutstanding judgment, whichof an

140, Nor doesCompany, 92 N. H. 141.Dumas v.legal injury.”
inpermitted intervenehave been toHardingsthat thethe fact

Duncan v.for the amendment.anycreate basisthis action
91 N. H. 349.Company,
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The effect of the assumpsitamendment on the count in stands
differently.somewhat this count, the of theliabilityUnder

procuredefendant for failure to the policy includes satisfaction
obligationsof the which would have been assumed by the insurance

company had a policysuch been Bank,secured. v. 95Dufton
299;N. H. Ela v. French, 356;11 N. H. anno. 29 A. L. (2d)R.

obligations203. One of those paywas “to satisfy anyand verdict
judgmentor that bemay against plaintiff”rendered said in the

Harding actions. actions,Those originally mentioned in the
pending, having gonedeclaration as judgmentto after commence­

suit,ment of this a damagenew element of then accrued. Fairfield
Day,v. 63,71 N. H. 65. If allowed, the amendment addwould

plaintiff’stheto declaration this element damageof as to which
righta of recovery did not exist at the commencement of the action.

Damages which accrue after the commencement of an action as
well as those accrued at that time may be recovered in an action
for breach of contract. Smith v. Jefts, 44 N. 482,H. In483.
keeping spiritwith the of our (R.statute of L., 390,amendments c.

9)s. the Trial Court would ordinarily allow an amendment such
as this one in the exercise of its discretion, a decision which would
not be here exceptreviewed for abuse of that discretion.

exception sustained;Plaintiff’s
exception overruled.defendant’s

All concurred.


