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ofthose of an institution for the ill or for the carementally
areindigents contagiousor for the control of diseases which

governmental in nature because which arepertaining to interests
special general hospitalnot so and local as those a ofbyserved

the type of the Wentworth. Carlson v. 264County,Marinette Wis.
423; Citysee Kress v. N.Newark, 8 J. 562.of

operationWe opinionare therefore of the that in the of this
hospital city performing corpor-the of Dover was a proprietary or

governmentalate rather than a function and that demurrer wasits
properly overruled.

Exception overruled.

All concurred.
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(by orally), plaintiff.D. Branch brief and for theRobert

Oeorge (Mr.P. Paul A. orally),and Rinden Rinden forCofran
the defendant.

Duncan, J. theparty questions rulingNeither the of Trial
Court that since the the ofdefendant was a married woman at time

inceremony Hampshire, marriagethe theNew in this state was
absolutely L., 339, 1;void. R. c. Bickford,s. v. 74 N. H.Bickford

Fowler448; Fowler, plaintiffv. 96 N. H. The494. contends that
Hampshire applicablethe of uponlaw New is the sole law, relying

1945, 12, providesLaws c. the Superiorwhich that Court shall have
jurisdiction to a marriageannul entered ininto this state “even

neitherthough party anyhas been timeat a resident herein.”
Since neither thisparty to action residentwas a of Hampshire,New

jurisdiction depended uponthe courtof the Roopthis statute. Cf.
Roop,v. 91 47;N. H. Turner Turner,v. 85 N. H. The249. extent

ato which decree of nullity entered under this statute would be
recognitionentitled to in the partiesstate domicileof of the is a

question presented,not and requires no consideration here. See
Feigenbaum v. Feigenbaum, 186,210 Ark. 190. As Trial Courtthe
pointed out, validitythe performedof the ceremony here con-is

by jurisdiction.trolled the thislaw of Foster Foster,v. 89 N. H.
376. The effect subsequentof the partiesconduct of the in cohabit-
ing as man and wife in Massachusetts must be determined accord-
ing to the law of that jurisdiction, theywhere at thewere domiciled

impedimenttime the to their marriage was removed. Fowler v.
Fowler, 96 494,N. H. 496. See Goodrich on ofConflict Laws
(3rd ed.) 357. a general“It is principle, that con-the status or
dition of a person, the relation in which he stands to another
person ... is fixed theby law domicil;of the and that statusthis
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in-state, as . . . notupheldto in other soevery. . . far[is be]
v. 129 Mass.policy.” Ross,consistent with its own laws and Ross

Kapigian 413; Harv. L.Minassian, 412,243. See v. 212 Mass. 50
1119, 1190.Rev.
conferring upon Superiorthe to entertainBy authorityCourt

proceedings respect mar-between nonresidents towithannulment
riages state, Legislature prescribein this the notsolemnized did

inrights arising subsequent partiesthat out of conduct of the
jurisdictionanother where were domiciled be deter-they should

mined reference to the could oursolely state,laws of this norwith
havestatutes such effect.extraterritorial

marriage contracted,When a common-law validlyhas been it
inrecognized partieswill be as valid another in thestate which

domiciled, though marriagelater became even maysuch a not
be contracted in latterlegally Henderson,state. Henderson v.the

(Md. (2d) Gallagher’s (2d)App.) 403;87 A. In re Est., 35 Wash.
principle appliesThe Keezer, Marriage512. same in this case. See

(3rd ed.) 278; Note,& 36 665,Divorce Va. Law Rev. If the672.
requirements the met, marriageof Massachusetts statutes thewere

partiesthe uponof the impedimentbecame removal of thevalid
(Ter.during their cohabitation as domiciliaries there. G. L. Mass.

ed.) 207, domicile,c. s. 6. If it became valid in the state of their
marriage properly recognizedis to be Griswold,as valid here. See

Revisited, 1165,Renvoi 51 Harv. L. Rev. 1199-1200. The domicil-
stateiary marriage,”“has a substantial interest the while thisin

state has “in status,no interest the intrinsic thevalidity of unless
the status is to be here.enjoyed” Sirois, 215,Sirois v. 94 N. H.

parties216. If the status of mightthe better have been determined
in the state theywhere were domiciled marriage thereafter,at and

theand Court in its discretion have declined to exercise the
jurisdiction upon (seeit byconferred the statute Jackson v.
Company, plaintiff86 H. 341),N. the position complainis in no to

havingit not,that did bring petition also,chosen to his here. See
Halstead,Thistle v. 95 N. H. 87.

plaintiffThe further contends if partiesthat the status of the is
determinableproperly according to Massachusetts,the law of then

under hethat law is entitled to an argumentannulment. This is
upon (Ter.based ed.)General Laws of 207,c. s. 10,Massachusetts

known thecommonly marriageas act, providesevasion which that
marriagea jurisdictionentered into in another person residingaby

and tointending continue to reside in Massachusetts who is
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for allbe voidin Massachusetts shallprohibited marryingfrom
supportInif entered into there.purposes commonwealth,in that as

upon decisionsrelies theargument plaintiff principallytheof his
Levanosky,150, Levanosky v.Tyler Tyler, Mass. andof v. 170

uponreliedpetition,In the Trial Courtdenying311 638. theMass.
(Ter. pertinent provisions of which are207, 6,L. c. s. theed.),G.

marriage is inhaving spousea with whom apersonthat where a
subsequent marriage contract, and thathas entered into aforce

parties good faith,in inentered into one of the“bycontract was
byhad annulledmarriagefull . . . that the former beenthe belief

been removedimpediment.the . . hasthey shall,divorce . . . aftera
the removalmarried from and afterlegally... be held to have been

have continued “to live to-impediment,” provided theyof such
ofgood partin faith on the of onegether as husband and wife

them.”
Tyler broughtlibel for divorce a wifeTyler, supra, byv. was a

been forbiddenprior granteda divorce had and who wasfrom whom
(Ter.provisions ed.), 208, 24, remarryL. c. s. toby the of G.

Herafter the decreeyears“within two absolute.”[became]
periodmarriage two-yearwithin the was held invalid undersecond

207, 10, 207, 6,and not to be within c. s. and it was saidsupra,c. s.
repeal innot intended to section 10. Howeverthat section 6 was

v.185, 192, 193, TylerMass. the court reviewedVital,Vital v. 319
right “onalthoughheld that the result of the case itsTyler, and was

plaintiff groundedthe not entitled relieffacts,” because was to
(Ewald 111),219 Mass. “theupon Ewald,her own misconduct v.

(Ter.L.implication, if ... to the effect that what is now G.any
marriages in violationed.), 207, 6, applyc. s. did not to entered into

tounnecessary proceededof s. 10 was to the decision.” The court
Wright 453,v. 264 ofholding Wright,overrule the of Mass. and

Murphy Murphy, 552, apply249 Mass. “that s. 6 notv. does to
(Vitalcoming provisions Vital, supra,within the ofcases s. 10” v.

195), affirming marriageand entered a decree a entered into in
in of theRhode Island violation of section because the conduct10,

petitioner provisions respectfell within the of section 6 with to
good partiesinto the in faithentry ceremony by one of the followed

requisitethe inby appearscohabitation Massachusetts. Thus it
Tylerthat Tyler, qualified byv. as Vital,Vital v. is not conclusive

plaintiff’sin theauthority favor.
The argument plaintiffis made theby that the Trial Court

uponerred in relying section 6 of the Massachusetts instatute
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whenparties knewit found that bothpetition, becausethedenying
divorce hadofdecreethat the Massachusettswere marriedthey

anyfinding foreclosedis that thisfinal. The inferencenot became
Hampshire ceremonytheparty entered into Newfinding that either

hadmarriage. formerin the full belief . . that thegood“in faith
6. Thisrequired byas sectionby divorce,”been aannulled

thefinding made, thatgive no effect to the furthercontention would
thatgood“in in the beliefparties ceremonyinto the faithentered

the opinionare ofmarriagethe was lawful in this state.” We
Therefindings inconsistent a matter of law.that these were not as

knew, had beendefendant, plaintiffthat the as thewas evidence
“might Hampshiretogo upthat she Newby attorneyadvised an
legal.” impedimentit be The theand be married and would to

in hadmarriage the fact that the defendant’s divorce notlay
(Ter. 208, 21, theed.),because under G. L. c. s.become absolute

onlya nisi whichdecree entered was decree would become absolute
expiration entry“after the of six months from the thereof.” The

divorce been advice thedecreed,had nevertheless and the which
givenevidence indicates had been to the defendant was not

impossible belief, in goodof faith.
the chapter imposed impedimentSection 24 of same bya further

provisionits “afterthat a decree . . . becomehas absolute” either
again, “exceptparty may marry that partythe from whom the

divorce grantedwas shall marry within two theyearsnot after
decree has Marriagesbecome absolute.” in penalviolation of such a
provision beenhave held to be performednot invalid where in

jurisdiction periodanother within the prohibition.of Of asuch
marriage the Massachusetts court has said: “It is assumed that
the marriage New Jersey valid,in was must be recognizedand so

”in this . . . . PalmerCommonwealth v. Palmer, 242,265 Mass.
244. also,See Commonwealth v. Lane, 458;113 Mass. Phillips v.
Madrid, 205;83 Me. State v. 49;Richardson, 72 Vt. Moore v.
Hegeman, 92 N. Y. 521. HampshireHad the New ceremony
taken place after October 14, 1947, marriagethe would beenhave
valid Hampshireunder New law. Commonwealth v. Lane, supra,
462. See 26 Cal. 280,So. L. Rev. 291. The difference in the effect
of section and24, that uponof section 21, remarriage is one not
likely to be understood by laymen. The Trial Court could reason-
ably find theupon evidence partiesthat the goodin faith believed
that they had contracted a valid inmarriage New Hampshire,
even theythough appreciated that they could not have done so in
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theentered intothat sheThe defendant testifiedMassachusetts.
inright to Newmarryhad athe belief thatmarriage “with [she]

“honestlyhetestified thatplaintiffThe likewiseHampshire.”
his “full belief thatalthoughmarried” it was notgetintended to

have ayoubeen annulled . . . becausemarriage hadthe former
He continued: “I was not aseparate states.”of the twocase

things.”legal implications all theseI the ofdo not knowlawyer.
6,required L., 207,c. s.“good byexistence the faith” G.The of

honestyto there actualquestiona of fact as “whetherwas [was]
(Gardner didGardner, 253, 258),232 Mass. and notpurpose”of v.

knowledgedepend upon any“freedom from of circumstances which
uponput person intelligence prudenceof andought ordinaryto a

476, also, Carmi-inquiry.” Lufkin,v. 182 Mass. 479. SeeLufkin
118; Hopkins v. Mass.Carmichael, Hopkins,chael v. 324 Mass. 287

LevanoskyIn542; Turner, Levanosky,Turner v. 189 Mass. 373. v.
supra, 638, 640, expressly311 Mass. it was held: “The statute
applies innocentlyonly honestlyto one who intends to contract a

marriage.”presently valid
meaning decisions, findingWithin the of these the Trial Court’s

Hampshireparties goodthat the entered into the New inceremony
in marriagefaith the belief that the was lawful wasstate,thisin

findingnot inconsistent its furthernecessarily with that both knew
final;that the Massachusetts decree was not and it was warranted

upon the evidence. The evidence “not requirewas so clear as to the.
conclusion that did in goodnot act faith.”[they] Gardner v.
Gardner, supra, distinguished258. This case is to be from the
Levanosky case, supra, upon by plaintiff,relied the because of the
implied finding in partiesthat case that the did not enter into the
marriage goodinceremony faith, and the holding that the libelant’s
contention to the foundcontrary support in the testimony.”“no
Id., 640.

We thereconclude that no error in rulingswas the of the Trial
uponCourt which denial of a decree nullityof was Carmi­based.

supra.chael v. Carmichael, This conclusion any necessityremoves
considering exceptionfor the defendant’s to the denial of her

dismiss, grounded uponmotion to Ewald v. Ewald, 111,219 Mass.
supra, urgedwhich is not if denial petitionof the is sustained.

exceptionThe defendant’s to the denial her petitionof for
temporary support pendente lite remains for Itconsideration.

questionpresents the of whether the Court could properly enter
appealan pendingsuch order an from the peti-decree thedenying

tion for it was intended byannulment. the enactment ofDoubtless
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court shouldthat theargues,the defendant1945, 12,c. asLaws
proceedingsrespectwith to annulmentauthorityof thehave all

respect proceedingsto likethat it withnonresidents hasbetween
however, thethatopinionWe are of theresidents.between

lite, doessupport, pendentetemporaryenter orders forauthority to
Thepetition for annulment.upon anyin thereside courtnot

nullity”decree ofrequire money “uponthe of apower paymentto
L.,exercised. R.statute, longand has beenbyconferredplainlyis

Fowler,448; Fowler v.Bickford,v. N. H.339,c. s. 16. 74Bickford
supporttemporary216. In the latter case an order97 N. H. for

petition forupheld incident to her crossdefendant was asof the
L.,by statute. R.separate maintenance, expresslyand authorized

in case before us is a non-339,c. s. 31. the defendant theSince
v.open. Eckstrom,relief is not Eckstromresident, this mode of

98 N. H. 177.
Apart interpretation, concludingits the clausefrom settled

16, supra,s. the Court to makeL., 339, authorizingof R. c. such
the decree” ofnecessary nullity,as be “before or aftermayorders

thought temporarybe furnish to ordermight statutory authorityto
pointed v.support Veino,in this case. But as was out in Veino 96

439,N. H. the section has never been considered to furnish such au-
(Rowell 222;cases,in v. 63 N. H. Wallace v.Rowell,divorcethority

217); authorityN. H. the lacked untilWallace, 75 and Court such
339, 14, permitc. s. was amended to an order forL.,1919 when R.

insupport Veino, supra,divorce actions alone. Veino v.temporary
respect tocomparable provision ever been made441. No has with

proceedings, authorityand conclude no wasannulment we that such
intended.

jurisdictions,recognize the rule is otherwise in someWe that
support proceedingsintemporarythe matter of annulmentwhere

inCourt even thebeen held to rest in the discretion of the Trialhas
230, 237; HigginsLevy Levy,v. 309 Mass.absence of statute. See

4; Annulment, s. 31.56.Sharp, Nelson,v. 164 N. Y. 3 Divorce and
jurisdiction established tocontraryThe this to the is too welllaw of

legislative Veino,in the v.permit here,it absence of action. Veino
Clough Clough, AlthoughN. H. 462. not for thesupra, v. 80

motion lackgrounds stated, denyingthe order the defendant’s for
entered.jurisdiction properlyof was

Exceptions overruled.

All concurred.


