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annual schooldaybefore the of thehere was held seven days
opportunityoffered anmeeting. The voters were thereforedistrict

statutoryin Therequired byto that the statute most cases.similar
compliedpurpose substantiallywas thus with.

posted placethe theone of the six check-lists whereOnly stated
haveagreed theyto be held. It issessions for correction were

Hamptonheld in the town offices. The check-listsalways been
the board insteadby onlycertified two members of schoolwere

1943, 81,c. s. amended c. s.L., 32, 13, byof all three. R. as Lawsby
did deviations from the4. These incidents not constitute such

requirements taken at theanyas to invalidate actionstatutory
meeting determiningthe use check-lists inspecial based on of these

Brooks v. School 73 N. H.eligibility District,the of voters. See
265; Belknap, 565,86 N. H. 566.263, Laconia v.

opinion properlyare therefore of the that check-lists wereWe
special meetingtheeligibilityto determine the of voters atused

1954; requiringthat there is no law their correc-26,of November
meeting held;election was thatbefore such a at which notion

in check-lists beforeirregularities the correction of thecertain
previous meeting were not of such a character as tothe annual

improper.their usemake

Bill dismissed.

All concurred.
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Burns, Bryant BryantCalderwood & for theorally),{Mr.
plaintiffs.

Devine & Millimet Millimet defendantorally), for the{Mr.
company.

Goodnow, J. The casepolicy of insurance involved in this was
Sellers, personissued to O. E. the theowner of the vehicle and

Johnstown,in registered,whose name it his inwas at residence
Pennsylvania. application signed by agentThe the thepolicy,for

thethroughin Johnstown it recited thatprocured,whom was
his son,driver of the car other the to bethan named insured was
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at Johnstown.”be usedthe vehicle was “toDonald, and stated that
the ofoccurring outside stateapplied to accidentspolicyThe

findable,Even if it werein that state.as well asPennsylvania
plaintiffs, agent “probablythat the knew”thebyas contended

inby Donald the stateprimarilythe car was to be usedthat
issued inpolicythat the wasYork, the fact remainsof New
inperformance there, at least someand “evenPennsylvania

Maryland Casualty Co. v.contemplated by it.”measure, was
arisingthe companyThe liabilities ofMartin, 346,88 N. H. 348.

ofgoverned by Pennsylvania,be the lawthe contract are toout of
Boisvert, 357,94 N. H.issued. Boisvert v.policythe waswhere

Practice, s.Law and 7079.358; Appleman,12 Insurance
theobligations policythe terms ofthe undercompany’sOne of

liability torespect bodily injurytocoverageto furnish withwas
using theperson while auto-“anyinsured and also tothe named

responsible thereof,for the useperson legally. . .anymobile and
the named insuredbyisprovided the actual use of the automobile

obligation thuspermission.” company’sThe wasor with his
automobile isin “the actual use of thelimited to those cases which

While thepermission.”or his actsthe named insured withby
broughtSellers, which it is claimed O’Rourkeparton the of Donald

York,ofcoverage policy,the occurred in the state Newwithin the of
applicable determining rightsin thethe of that state is notlaw

provision.under this Its sub-obligations companyand of the
in cannot berights policy Pennsylvaniaunder a issuedstantive

agreementin of anthe York the absencebyaffected laws of New
supra,Boisvert v. 359.they Boisvert,that should be.

“the actual useprincipalThe issue in this action is whether
was “withthe automobile” at the time of the accidentof [the

permission” interpretation put upon thatwithin theinsured’s]
The beenlanguage by Pennsylvania.the laws of automobile had

for“for Donald to . . . usebyturned over the insured to his son
purposes authority,this broadthoughall as it were his own.” Under

anyonehad the drive it andrightDonald to allow others to
driving per-with thedriving permissionDonald’s was alsowith

Odden v. Union Indem-father,mission of his the named insured.
to be determinednity Co., 156 The issue is thereforeWash. 10.

per-the use with Donald’son basis of whether the actual was
mission.

for the use of thePetell askedThe Trial Court found that when
go Syracuse,the fair at6, 1951,on in order to toSeptembercar
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him car ifnot lend thehe informed that “he wouldbywas Donald
broughtlaterhim”; that when VenturinigoingO’Rourke was with

loan the car wasfrom Petell in the ofa note to Donald which
thatbyrefused told Venturinirequested, againDonald when

he was thereaftergoing; onlyand that it was whenO’Rourke was
goingthat was not but thatbyinformed Venturini O’Rourke

go placein thatTempoman named would O’Rourke’sanother
give “therebyto Petellgave keysDonald the to Venturini to

accompanied byPetell take the cargiving permission to to
Tempo.” receiving permission, Petell,After thisVenturini and

in car,and left the base Donald’s DonaldVenturini O’Rourke
Tempo of thebeing that O’Rourke instead of was oneunaware

passengers. findings unquestionablyThese of fact are warranted
evidence.by the

slight inconsequen-It the of that while andPennsylvaniais law
coveragepermittedtial deviations from the use will not annul the

like theprovided by an omnibus clause similar to or one involved
“permission” meaningthehere, there is an absence of within of

placecar “at time for abeingthe if the is used a or orpolicy
purpose Co.,the v. Insurancebynot authorized insured.” Laroche

482;478, Marietta, Coverage335 Pa. Freshkorn v. 345 Pa. 416.
permission grantedthatsimplyis not afforded on the basis was to

in the of thetake and use the car the first instance. Its use at time
contemplated permissionmust be one which was when wascasualty

granted. requiredWhen consent is not for the “use” butmerely
uponinuse,” case, coverage dependentfor the “actual as this is

permission “particularthe at the time ofthe existence of for use”
permission specific purposeThe “coverthe accident. must the

Co.,the car driven.” v.beingfor which is Laroche Insurance
supra, 483.

occurred, beingthe the car driven at a timeWhen accident was
place granting permissionInand which Sellers had authorized.

car, however,Petell take the had not limitedonlyto to Sellers
passengers Tempo specificallythe to Venturini and but had ex-

permission grantedcluded O’Rourke. The use for which was to
transporta-thesimply taking fair,Petell was not the car to the but

himself, Venturini, Tempo O’Rourkeprovidedtion of and to the fair
transported. contemplated thatbywas not also It was not Sellers

be a much that he be thepassenger,O’Rourke would less would
particular being put,The which the car insofardriver. use to was

by transportation,it driven O’Rourke and used for hisbeingwasas
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per-thelimits ofwithin theimpliedlynoractuallyneitherwas
inthe situationto Petell. Unlikegranted bymission Sellers

re-thingY. the forbiddenMoresse, 211,N. wherev. 258Arcara
per-theuponvehicle, the limitationtheoperationto the oflated

at allnot be usedthe car shouldgiven in this case was thatmission
Indemnityin FallsSimilarly Glenspassenger.aif wasO’Rourke

the the(2d) 988, by plaintiffs,reliedF. also onZurn,Co. v. 87
of histransportationforuse of the car theconsented to theinsured

question permission concernedthe of wasand his friends andson
friends.by one the son’soperationthe of it ofwith

theif the of carplaintiffs contend, however, that even useThe
permission given opera-to Petell,the thefell without the limits of

the hadthe at time of accident beenbyof car O’Rourke thetion
per-be thatpermitted Sellers. It cannot doubtedimpliedly by

implication from ... a course of conductbymission result“may
parties acquiesced.” Conrad v.mutually Duffin,in which the have

Employer’sBrower AssuranceSuper. 305, 309; LiabilityPa. v.158
Co., plaintiffs argue permission318 Pa. 440. The such athat

implied goin permissioncase because O’Rourke had toexisted this
others;passengerthe car a it was loanedin as whenever to and

approved swappingthe custom of drivers”because “Donald when-
thereby impliedlythe car was loaned and toever consented the

caroperation anyone, including O’Rourke, mightof the whoby
in it.passengerbe a

practicehad partWhether there been such a common on the of
support finding impliedlyas would a that O’RourkeSellers was

passengerhim in thispermitted go tripto the car as a onby
(see Wells, expressPa. Super. 549),Powers v. 115 as to which we no

it the toopinion, apparent plaintiffs’is that contention as Sellers’
theexchange contrarythe of drivers is to Court’sconsent to

findings subject.on “There that on othertestimonythat was
in had in that had beentrips theywhich several men been the car

didthat he notchangingin the habit of around. Sellers testified
practice it, finds that thecondone this and never knew but the Court

habitual useexchange of drivers a normal and the borrowedwas of
customfinding approved the ofThis was not a that Sellerscar.”

plaintiffs’ requestthe that itswapping drivers. The Court denied
O’Rourke, or otherfind “that Donald Sellers that whenknew

along them,other men withpersons, theytook the car that took
as asswapped during trips,”that drivers the well threetheyand
ofrequests knowledge swappingconcerned with theother Sellers’
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driving.of requestsThe denial of these would not amount to a
specific (Thistlefinding swappingthat Sellers did not know of the

193)v. Halstead, 192, conjunction96 N. H. but considered inwhen
findingsthe subject, bywith made on the it seems clear that its

recital of hetestimony, impliedlySellers’ the Court found that
“never practice. knowledgeknew” of the Without such on the
part Sellers, exchangeof his consent theto of drivers cannot be
implied. permission operateO’Rourke had no to the car.

plaintiffs’ request presumptionThe “therethat is a that O’Rourke
operating permissionwas the car with the theof owner at the time
placeand of the accident” was properly denied. The case of

Cherry Mitosky, 401,v. 353 408, by plaintiffs,Pa. cited the merely
holds that in the absence evidenceanyof that the driver has
exceeded the limits of his permission, presumptionthere is a that

“actinghe was ratherrightfully wrongfully,”than and is not
applicable in this case.

happened SeptemberThe accident 7,on 1951. The defendant
wascompany seasonably investigatorsinformed of it and its took

statements from various witnesses in the four followingmonths
March, 1952,its occurrence. In a claim was made aby Vermont

attorney damagesfor for the death of Petell and 10,on March
1952, repliedthe company from its Albany, York,New office as

youfollows: “This is to inform completedthat we have our
investigation into the above matter yourand that client’s claim

givenhas been our careful consideration. Since the result of this
investigation indicates that responsibility for the accident does not

regretrest with our insured we that we must respectfully decline
any payment.”to make presentThereafter plain-counsel for the

tiffs wrote to the incompany May June,and In1952. thereply,
company referred to letter 10, 1952,its of March to the Vermont

statingattorney, positionthat it there set forth its with reference
to these againstcases. Suits O’Rourke to recover for the death
of Venturini and Petell were commenced 18,on InJuly 1952.

case,each O’Rourke appeared pro se and the enteredcompany a
special appearance.

Before the plaintiffsTrial theCourt, claimed that the company’s
letter of March 10, 1952, June,confirmed in 1952, merely denied
liability for the accident but did not deny coverageinsurance and
that by not then disclaiming coverage, the company, as to the
plaintiffs, rightwaived its to now do so. The Court properly
denied the of plaintiffstherequest that the company be found to
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beif the letterright coverage. Evendenytohave itswaived
reasoncompany’sthe solenonliability asassigningconsidered as

not, underthat didby plaintiffs,as claimed therefusingfor to pay,
by companythe ofwaiverthe constitute aPennsylvania,law of

Noncoveragean additional reason.noncoverageits of asclaim
been remedied“which have ornot a reason couldobviouslywas

Generaltheyhad known of it. Slater v.by plaintiffsobviated” the
416.Casualty Co., 410,344 Pa.

the alsocompanywere in this court thatClaims advanced
right coverage because it failed to informdenywaived its soto

the andO’Rourke until more than ten months after accident that
estopped claiming coveragethe from nocompany is that exists.

Neither these claims raised at the trial.of were The issue of
pleaded plaintiffsnot by bywaiver was the and when themraised

subjectduring the trial the ofwas considerable discussion. The
theclaim then advanced was that defendant had failed to disclaim

thecoverage plaintiffs,to not to O’Rourke. The Court specifically
inquired plaintiffs’of counsel: “Do I understand . . . your claim

disclaiming coverageis by not to client or toyour you as counsel
plaintifffor the that that Toconstitutes a waiver?” this inquiry,
replied:counsel “Yes . . . under the law as we understand it.” It

was this claim as waiver that Presidingto the Justice was called
upon groundto consider. None other was Astated. of recovery

presentednot at the trial will not be considered here. Fitch
Company v. Company,Insurance 1;99 N. H. Duval v. Company,

543,82 N. H. 545.
The defendant notcompany obligated,is under its policy issued

provideto E. Sellers, coverageO. to for the defendant O’Rourke
nor to pay any or defend any againstclaims action him or Petell
arising Septemberout of the 7,accident of 1951.

After findingsthe ofCourt’s fact had been made, plaintiffsthe
filed a motion for voluntary nonsuit. “After verdict there can be

Ingallsno Railroad,nonsuit.” v. 83 N. H. 397. The denial of
this motion as a matter proper.of law was In making its findings
of fact, the Court placetook the of the jury. As to facts,the its
findings constitute the questionsverdict. The transferred to this
court theby Trial Court were ones of law only. As to the facts,
the plaintiffs have had all the trial of their suit to which they are
entitled. They cannot avoid the results of an action which they
themselves started and prosecuted, by now becoming nonsuit.
The bycases relied on inthem which the plaintiffs were permitted
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Gafney,(Simpson v.set asideverdict wasafter theto take a nonsuit
by Courtreopenedhad been477) the caseand after66 N. H.

4),H.Manchester, 97v. N.(Saykalyevidenceorder for further
verdict in existence whenaIn neither case waspoint.inare not

allowed.the nonsuit was
forfilingin motionsplaintiffsthethe ofNor does action

brought againstthembycivil actionsin thenonsuitsvoluntary
of this action wascommencementresult. Theaffect thisO’Rourke

them, company’s claimthethem. Withoutdependent uponnot
genuineaconstitute“sufficiently definite tononcoverage stillisof

support presenttheinterest” toplaintiff’stheprejudicethreat or to
v. Kennett,Mutual &c. Co.Merchantsconclusion.action to its

253,H. 255.90 N.

Remanded.

All concurred.
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