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plaintiff.R. and for the(by orally),Ernest D’Amours brief

Wyman, Starr, Booth, Wadleigh Langdell& and Stanton E. Tefft
(Mr. Tejjt orally), for the defendant.

Duncan, J. The terms plaintiffof the contract between the and
dispute.are providedLarochelle not in It that returnin for

ofpayment per cent theforty of income from the record player,
the plaintiff might install in prominentit “a and partconvenient
of . . place. of business” and that “said machine[Larochelle’s]

duringshall be operated the term of this Agreement years[fourteen
and six and that equipmentno similar nor other kindanymonths]
of coin-operated be operatedmachine will orinstalled on said
premises by anyone else.” it partiesThus was intended by the to

agreement plaintiffthe thethat should have rightsexclusive to
operate a playersuch record at in questionthe location in connec-

thetion with ofconduct Larochelle’s business there.
theNeither bill of sale from Larochelle to the defendant under

date of 1953,November 2, purchasenor the contract of and sale
precededwhich it, referred to the playerrecord or the contract

with SeptemberLarochelle of 19, 1952, relating to it. The bill of
sale purported to “anconvey assignment of the lease the[of

April 1,datedpremises] 1947.” attemptNo was tomade assign
the Larochelle contract to the defendant nor did the defendant
expressly assume obligationsLarochelle’s under it.

On the other hand, the defendant conceded at the trial that he
knew that the playerrecord was under contract plaintiffwith the
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in evaluat-a of incomeas sourcehe it into accountthat tookand
days after the salethat some fifteentestifiedbusiness. Heing the

himthe would allowplaintiffthatfirst timehe learned for the
20,NovemberUnder date ofper the income.cent ofonly forty

machine within sevenremove theplaintiffnotified the to1953, he
Februaryongiven by attorneyshisa like wasand noticedays,

3, 1954.
findingthe thatthat because ofpositiontheplaintiffThe takes

thea contract withthe existence ofhad notice ofthe defendant
isbusiness, the defendant boundbought thewhen heformer owner

N.Moore, 32 H. 382cases Patten v.agreement. Theby the of
he in280,N. H. which citesBerry,v. 86General Motorsand

against aupon propertyvalidity of lienssupport, involved the
questionwith No of theattachingor creditor notice.purchaser

case, anyis in this nor istitle to machine raisedplaintiff’s the
thepurchased partit a of business.made that the defendant asclaim

bythe contract madeonly byThe issue is whether he is bound
respectLarochelle with to it.

withcharged obliga-extent to the defendant bemayThe which
predecessorarising byout the contract made his in thetions of

depends upon rights bythe nature of the created thebusiness
No claim that the constituted a leasecontract. is made contract

plaintiff. specific space premisesthe hired theto He no within
to intentionLarochelle, relationshipleased and no to create the of

and thesuggested by languagelandlord tenant is the of document.
Machinist v. KoorKanian, 252;82 N. 249,See H. Meers v.cf.

(N.App. Y.)Munsch-Protzmann Div.Co., 217 541. Neither can it
partiesbe said that the license,intended a revocable for the obvious

purpose was to rights operate specifiedconfer to the machine for a
Ifterm. as a plaintiffmatter of law the acquired only a revocable
specificlicense, performance be plaintiffwould futile and the was

properly remitted his damagesto action for for breach of contract.
“The alternative antithesis of ‘licenses’ and ‘leases’ tends to

cause a court to feel bound to label the transaction before it one
or the other of two,the rather than to realize it has three choices,
namely, lease, license or easement.” 3 onPowell Real Property, s.

In430. Baseball Publishing Co. v. Bruton, 302 Mass. 54, the
plaintiff sought to enforce a written contract, giving him “the

rightexclusive privilege”and to maintain an advertising sign on
the wall of the building.defendant’s The court concluded that the
writing was lease,neither a nor a license which could be revoked
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57):{p. fardamages,of and stated “Sosubject paymentto the
init be construed as to vest thepermits,the law should soas

purports give rightto . . . That is inplaintiff rightthe which it
onegross.” writing,in Since the like thethe nature of an easement

the court held thatus,in the before was not under seal itcase
equity plaintiffan easement in and that the was entitledcreated

Boroughspecific performance agreement.to of the See accord:
(N.Posting App. Y.)Bill InLevy,Co. v. 144 Div. 784. Rochester

(N. Y.)Advertising Smithers, App. 435,Co. v. 224 Div. a similar
agreement “advertisingan held torelative to the use of board” was

injunction against purchasera the landbybe enforceable of with
Siegel-Cooper Co.,In Standard Fashion Co. v. N. Y. 60,notice. 157

providing rightsfor exclusive aa contract to conduct business
premises plaintiffthe held to entitlewithin was the todefendant’s

injunctive againstrelief violation of the covenant for exclusive
rights.

By agreement Larochelle, plaintiffreason of the with the may
acquired rightbe to have he perform.considered a that specifically

question presentedThe is rightwhether that which is in the
equitablenature of an againstservitude is enforceable the defend­

ant as successor to Larochelle’s interest with notice of the existence
of the Equitablecontract. restrictions recognizedare in this
jurisdiction held be binding upon purchaserand to a of the servient
tenement Hospitalwith notice. Nashua Gage,v. 85 N. 335;H.

ValleySun Beach, Watts,Inc. v. 98 N. h. 428. No decisions of
this court involving restrictions in gross, personaland to the
covenantee have come or been called to our attention. The defend­
ant contends that the in questioncontract cannot be enforced as a
restrictive covenant because it plainly does not run with the land
and essentiallyis affirmative rather than negative in its under­
taking. plaintiffThe contends that it in theis nature of a cov­

runningenant with the business and should be binding on that
account, thougheven the contract was never assigned to the
defendant. The situation analogousis presentedto that by the
early English cases involving “tied” houses, and holding that

purchasecovenants for the of beverages exclusively from one brewer
were “for the benefit of the business” and enforceable against an
underlessee with notice. John Brothers &c. Co. v. Holmes [1900]

188;1 Ch. Luker v. Dennis, 227;7 Ch. D. Catt v. Tourle, L. R. 4
App.Ch. 654. It pointedhas been out that these decisions would not

be in Englandfollowed today in view of the indecision London
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II American LawB. 642. SeeCounty Allen 3 K.Council v. [1914]
been criticizedthis result hass. 9.32. HoweverProperty, 428,of

equitableofcountryin this“illogical,” the enforcementas and
of theby the author citedgrossin is “commended”servitudes

also, Runningand InterestsId., Clark,See Covenantstext. 430.
(2nd ed.) 36; 181, 182. In article104, note an entitledwith Land

Strangers,” Stone,of the late Chief Justice“Equitable Liabilities
Englishviewed theStone, tendency “unfortunate,”then Dean as

(19 191)L. and177,R. earlier reached the conclusion thatCol.
plaintiff rightequitable equityif the has an which will enforce

compelling perform, plaintiffby givingthe covenantor to thus the
“thenproperty right, equitya should not reliefdeny merely

specific performancethe a notbecause result of does fall within
categories recognizedone the of property byof as such the courts

of common law.” 18 Col. L. R. 313-314. In291, Pomeroy, Equity
1295, itJurisprudence, purchasers. is said that the doctrine athat

notice respectwith of a covenant with to the of landuse takes
subject explainedto the may regardingcovenant be “by the

equitableas ancreatingcovenant easement.” The doctrine extends
pp.to affirmative {Id., 851, 852),covenants and restrictive covenants

creating equitable bemay “specificallyeasements enforced in
equity by injunction, not onlymeans of an thebetween immediate
parties, against subsequent purchasersbut also notice,with even
when the not ofcovenants are the kind which technically run with

Id.,the land.” s. 1342.
generalThe rule received inrecognition the early case of

Burbank v. Pillsbury, 475,48 N. H. 482, opinionwhere the was
expressed stipulationthat a in providinga deed for maintenance
of fencea would be enforceable against purchasera subsequent

notice. uponwith Relying leadingthe case of Tulk v. 2Moxhay,
Phillips (seeCh. Clark, op.774 cit. supra, 170), the court said:
“If obligation] is enforceable in equity, though not at law,[the the

soresult, far as concerned,this case is is the Uponsame. the
authorities we think it is enforceable in equity if iteven be not
regarded agreementas an running with uponthe land which an

at lawaction could be maintained.”
The support plaintiff’sauthorities the claim rightsthat his by

virtue of the contract are such beas to binding upon purchasera
with notice. The defendant uponrelies the ofstatute frauds as a

L.,R. c.defense. 383. The contract with Larochelle was not a
(s.contract for the of 1),sale land but if regarded creatingas
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writingin15),(R. L., s. it was259,c.in landequitablean interest
2although seal. See Willistonnot underequityinand enforceable

noted.) 493, plaintiffThe does(Rev. ss. 493A.on Contracts
promise”chargeable upon any “specialisthe defendantclaim that

Furthermore,383, s. 2.L.,default. R. c.for Larochelle’sto answer
interferingfromprevent the defendantinjunction wouldan which

rights operatenot to bind the defendantplaintiff’s wouldwith the
per-to be“any agreement . . . notpromisor virtue ofbyas a

respectto theobligationId. His termsyear.”formed onewithin
promise by him,madeof arise no butthe contract would from

promisor,the interest of the with notice offrom his succession to
If him it “because he has takenpromise.the the contract binds is

agreement concerning it,the of whichestate with notice a valid
Whitney Ry.perform.” Co.,he refuse v. Unionequitablycannot to

(2d)11 A.359, 520;364. anno. 23 L. 5 RestatementGray See R.
s. purchaser upon539. “The with notice ... liableProperty, is

equitable servitude,an not obligation,as a contractual but because
incorporealthe by propertyland is burdened an forinterest the

benefit of another.” II Property, supra,American Law of s. 9.31.
We conclude that is an brought chargethis not action theto

(R.“upon promise” 2). 383,defendant a . . L., protectc. s. but to
an equitable belonginginterest to the and theplaintiff, that statute
affords the defendant no defense.

The any byabsence of finding the Trial concerningCourt the
effect knowledgeof the defendant’s of the ofexistence the Laro­
chelle contract suggests that rulingthe that the defendant was not
bound by it was as amade matter of Onlaw. the hand,other the
decree may imply finding thea that defendant chargeablewas not
with ofnotice its terms. Under these circumstances the case will
be Superiorreturned to the Court for an amendment, or for a new
trial the extent of which will be for the Trial ColbyCourt. v.
Varney, 130,N. H.97 134.

Whether the defendant had such notice as putto him upon
toinquiry as the terms of (seethe contract Rochester Advertising

Co. Smithers,v. App. (N. Y.)224 435, supra)Div. and what such
inquiry probably (Janvrinwould have disclosed v. Janvrin, 60
N. 169;H. Fernald, 472)Dame v. 86 N. H. 468, must be determined
before the defendant’s responsibility respectwith to the contract
can be fixed. If the Court intended by its decree to aimply
finding that the notice was subjectinsufficient to the defendant to
the plaintiff’s rights, the maydecree not,stand. If the facts
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agreement,bybound theif the defendant isfound; andbeshould
Manchesterthe Court’s discretion.ininjunction may issuean

193, 204,N. H. 205.Hayward,v. 82Dairy System, Inc.

Remanded.

opiniontheJ.,C. who was ofexcept Kenison,All concurred
be overruled.plaintiff’s exceptions shouldthat the
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