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B. LaneHoward for the trustee.

proD’Amours, Director,Ernest se.R.

Laws, chapter 363, 20,C. asKenison, J. Revised section
283,1947, probate apportionc. allows the courtbyinserted Laws to

compensation expensesandthe of a trusteereasonable between
equitableprincipal and income in an manner unless trustthe

expressly providesinstrument otherwise. The asstatute reads
befollows: “A trustee shall allowed his reasonable expenses

the trust;incurrred in execution of his and unless express-otherwise
inprovided instrument,the trust he havely shall such reasonable

compensation judgefor services the mayas allow. Unless otherwise
provided compensationin the trustexpressly instrument, such and

expenses apportionedbemay principalbetween and theincome as
judge equitable.”may determine

asInasmuch this statute became July 1, 1947,effective which
was to ofsubsequent testatrix,the death the it urgedis itthat

applicationcan have no to this testamentary trust. theSince
Legislature obviously intended that andtestators settlors should

opportunity by provisionhave an suitable to avoid the application
of the statute it must belikewise deemed to have theintended

apply onlystatute to to trusts which could be modified after
passage of the act. Carter v. Whitcomb, 74 N. H. also,482. See

Lamprey,Loveren v. 22 N. H. 434. Accordingly R. L., 20,c. s.363,
applicationhas no to this case.

theGenerally speaking and in absence contraryof a statute or a
provision thein instrument the ordinary current, recurring expenses

productiveof the administration of a aretrust payable out of
Scott, Trusts, 233.2;income. 2 s. Burroughs,Peirce v. N. H.58
expenses probate302. Such fees, premiumsinclude on trustee’s

bond, deposit rent,safe box and necessary legal Iffees. ofany
expenses (Ruelthese in extraordinary”“are senseany Hardy,v.

242)240,90 N. H. theyor if are re-primarily beneficial to the
maindermen, they may chargedbe principalto and this was the law
in even priorthis state theto enactment the apportionmentof
statute. Brown v. Berry, 244;N. H. 241,71 Gordon West,v. 8
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frompayableconsideredgenerallytaxes areWhile444, 455.N. H.
Millikin,177; Burke v.174,N. H.Wadleigh, 88(Hanley v.income

charged toproperlyiscapital gains taxthe501, 502),H.69 N.
f.233, commentRestatement, Trusts, s.principal.

the benefitforexpenses generallyareservices andThe trustee’s
it ismanyin casesthusandremaindermenlife tenant andof both

apportion­unlessbeneficiariesall thejustice toto doimpossible
betweenexpenses is madeand of suchthereforcompensationment of

Nossaman, Trustsupra; 1West,v.Gordonincome.principal and
Trust Co. v.Colonys. See OldTaxation, 256.&Administration

Townsend, 324 Mass. 298.
expensesof trustapportionmentposition thatDirector’sIt is the

problem wasA similartrusts.charitableapplynever tocan
invest-relating trustL., 371, 4,c. s. toconstruing R.inconsidered

distinction betweenthat made “nodecided that actit wasments but
Citizens’ Nat.purposes and others.” Bankfor charitabletrusts

contrarya intent284, In the absence ofN. H. 288.Morgan,v. 94
apportionment may apply toin the trust instrumentexpressed

Bridgeport-City Trust Co.trusts.private and charitableboth Cf.
generalTheCo.,Bank Trust 124 Conn. 472.First National &v.

determiningfor the allocationrules stated abovesubsidiaryand
expenses principalbetween and income areofapportionmentand

still effective.
apart from toprobatethe court statute allocateauthorityThe of

“extraordinarynot limitedexpenses principal strictlywas toto
preservation capital,” suggestedof the as theexpenses byof the

expensethat in this case. The nature of thefindings of court
principal appear.in the second account does not Ifallocated to

second,in the in thepracticethe used first account was followed'
part compensationthemaywe assume that some of trustee’s and

expense charged principal. probateThe had authoritywas to court
apart permit apportionment,from the statute to such either in
proportion the of the interests involved or theto size to amount of

Bogert,received them. 4by Trustees, 805, p.benefit Trusts & s.
respect compensation least,151. With the trustee’s rulingto at the

Superiorof the was correct. Accordingly remandingCourt the order
appeal probatethe will stand so that the court review itsmay

light opinion.decree in the of this

Exception overruled.

All concurred.


