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Johnsondefendant.as as well as that of thepromise makerJames’
v.Shop627; South Window FrameFavazza, 325 Sidev. Mass.

(2d) Britton, Notes,Bills(Ill. andApp.) 863;E.Parker, 13 N.
by factnot the thatDefendant’s would be affectedliability366.
knew him to betaking the“at the time of instrumentComolli

Amodeo v. 94 N. H.party.” Allen,S. 29.an accommodationonly
supra; Britton, 367.371; Favazza, Id.,v.370, Johnson

itpaythe a maker defendant undertook tosigning note asBy
obligationhis became andaccording primaryto its tenor and

L.,maker of athe same as that of the note. R.ordinaryabsolute
Stoughton191; Co. v. Mass.366, Pike,s. Trust 282 39.c.

(Cf. NationalBeing primarily Lewis,liable Merchants Bank v.
144) presentment pay­entitled86 N. H. defendant was not to for

366, 70,R. c. ss. BankL.,ment or to notice of dishonor. 89.
538;Co., 536,Commissioners v. 70 N. H. Schoenwetter v.Trust

Schoenwetter, 131; Shop164 South v.Wis. Side Window Frame
(Ill. (2d)App.) supra. Dunning v.Parker, 863,13 N. E. See

Dunning, 300 N. Y. 341.
reached unnecessaryIn view of the conclusion it is to consider

inplaintiff as or could be holder due course.payeewhether was a

Judgment on the verdict.

All concurred.
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Howard B. Lane and for(by orally),, plaintiffs.brief the

Wiggin, Nourie, Sundeen, Pingree (Mr.Nassikas Wiggin&
orally), for the defendants.

AprilGoodnow, partiesJ. On the written8, 1950, entered into a
agreement by the agreedterms of which the defendants to sell and

plaintiffs agreed personalthe to certain real andbuy property
in Bedford priceknown as the Bedford a total of $33,000.Cabins at

plaintiffs paidthe same date the $3,300On the sum of towards the
purchase price agreed payand “to the balance in the amount of
$29,700 upon taking possession of the aforementioned property
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“mutuallyalso1, 1950.” It wasbe on or about Junewhich will
unable sell theirbuyersthat the are toin the eventagreed that

Vermont, l, 1950, thatBrattleboro, by Juneinproperty located
$6,700, making a totalupon the ofagree paymentthatthe sellers

give buyersthat the sellers will to the$10,000,ofpaymentdown
complete ofthe to the salebuyerstime to enablean extension of

23, 1950, propertythe Vermontproperty.” MayOntheir Vermont
paid the defendants thebeing unsold, plaintiffsthe to additional

stipulated agreement. 18, 1950,in the On October the$6,700
plaintiffs’ attorney by letter:defendants informed “[We are]

and . . . must have a definiteindefinitelyunable to continue [we]
1,not later than November 1950.from Mrs. Newcombword [We]

forfeit the that hasmoneylike to see Mrs. Newcomb shewould not
guarantee that she will receive a rebatepaid but cannotdown [we]

date.” this letterin after the above mentioned Toamountany
1950,10,Novemberreply theydefendants received no and onthe

question parties pricein third forproperty $26,000,,the to asold
found to be the reasonabletho Trial Court value of thewhich
The defendants at all times remained inat that time.property

property. The Trial Court foundpossession of the “that Ida
propertyreasonable effort to sell hereveryNewcomb used Vermont

under thecomplete obligationsher contract.” It also foundand
more than“however, plaintiffs delayedthat the a reasonable time

thecompleting purchase property”the of and that the loss andin
$2,000.thedamage caused to defendants amount to Athereby

$8,000in sum was returned.plaintiffsthe the ofverdict for
providesin uponclause this contract that paymentThe extension

$6,700 buyers, givethe “the sellers will thebyof an additional to
completebuyerstime enable the thean extension of to tobuyers

property.” placedThe construction to besale of their Vermont
question partiesof theupon presents byclause a “what meantthis

express?”What intention didthey employed. theythe words
Bridge H.Company Company, 265,v. N. 266. In the261,Berke 98

bythis intention was a matter to be determined thefirst instance
light evidentiaryin the of “all the facts and circum-Trial Court

(Barnard v.bearing Company,thereon” Insurance 88 N. H.stances
293) subject court.292, by Chapter,to review this Pettee v. 86

419,H. 424.N.
the Trial infindings rulings,its and Court effect found thatBy

this clause to toparties by plaintiffsintended allow the athe
period beyond June in completeof time first which toreasonable
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purchasethe from the defendants. The sale theof Vermont
plaintiffsproperty by the was treated as the reason for the extension

and not as the event which should be perioddeterminative of the
during which the extension should exist. beingNo time fixed for
them disposeto of the Vermont property completeand their

defendants, plaintiffscontract with the the were entitled to a
reasonable time in which to do so. Poole,White v. 73 N. 403,H.

interpretationWith agreement.404. this inwe are Construing the
clause, plaintiffs urge, provideas- the to periodthat the beyond
June first should include whatever requiredtime was “to enable

buyers completethe to the sale of their Vermont property,”
limited only by the continued reasonable plaintiffsefforts of the to

so, imputedo would to the defendants an intention retainto the
property for whatever number of years plaintiffsmonths or the
might require completeto that sale. “The inconvenience, hardship,
or absurdity which one construction would lead to is often strong
evidence in favor of another or different involvingconstruction no
objections of that character.” Kendall v. Green, 557,67 N. H. 563.

“Reasonable time is not an inflexible term. dependsIt commonly
upon the circumstances of each case.” Hazelton v. Stores, 88 N. H.
409, 414. questionIt is a of fact to be bydetermined the trier of

necessity plaintiffsfacts. Neither the for the to sell their Vermont
property in purchaseorder to finance the from the defendants nor
the reasonableness of their efforts to do so were the sole controlling

byfactors to be considered the Trial Court in determining whether
they were allowed a reasonable time after June first in which to
complete purchasetheir from the defendants. They were simply
two of “the circumstances of the upontransaction” which the
reasonableness of the time plaintiffsafforded to the was to be

Pickeringdetermined. v. Pickering, 38 N. H. 400, 408. Other
circumstances for the Court’s consideration generalwere the pur-
pose partiesand intention of the to the transaction, the nature of
the property involved and the limited season for its business use

findingand sale. The plaintiffsthat “the delayed more than a
completingreasonable time in purchasethe of the property,” while

compelled by evidence,not the is not without foundation. The
Trial Court’s determination must be sustained.

exceptions plaintiffsThe theof are overruled.
The plaintiffs completefailure of the to the purchase of the

defendants’ within aproperty reasonable time after June first was
a breach of their contract. The fact that they made every reason-
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willfully delaydid notpropertysell the Vermont andable toeffort
might haveTheyor excuse them.justifydoes notthe transaction

Lavigne Lavigne, 87 N. H.their contract. v.provided against byit
223, 226.

inplaintiffs,the who werequestionThe next arises whether
excuse, sellers,can recover from the who werelegaldefault without

paid upon bythe the contract and retaineddefault, moneyinnot
prevailed in thisgenerallythe rule which hasthe sellers. Under

though the have madethey maycannot do so even sellercountry,
default and the contract contains no forfeitureprofit bya the

Grosser,Hill H.provision. v. 59 N. 513. See Great United
(2d)446; A. L.Realty Lewis, 442,Co. v. 203 Md. anno. 31 R. 96.

Grosser, 513, supra,in Hill v. 59 N. H.the basis of the decisionOn
been classified as one which follows this rule. 31this state has

(2d) apparentIt from the decisionsA. L. R. 98n. seems of this
analogous cases, however, that the strict rulecourt in common law

Stephen,in Francoeur v. N. H.longhas been relaxed this state. 97
Freeman, 466; Contracts,N. H. s.80; Restatement,v. 69Danforth

case, plaintiffs’ perform partIn the failure to their of357. this
a time neitherthe contract within reasonable was willful nor

agreement justifieddeliberate but was a breach of the which the
property persons.in sale of the thirddefendants their to The

partplaintiffs, however, performancerendered a that was a net
and they judgmentbenefit to the defendants are entitled to “for

the of such benefit in excess of the harm [theyamount that have]
bycaused to the defendant own breach.” Restatement,[s] [their]

Contracts, s. 357.
price $26,000The Trial Court found that the of for which the

were theby 10, 1950,cabins sold defendants on November was the
property Aprilfair market value of the “then 8,as well as on

1950”; plaintiffs’ completethat “as a result of the failure to the
contract, the defendants have sustained a $1,300loss of for real

partiesestate commission for the sale” to the third legaland fees
Itamounting $2,000$84.10.to also found “that adequatelywill

compensate specialthe for their damagesdefendants and other
expended in assistingwork and effort in herIda efforts to com-

plete and returned plaintiffsthe contract” a verdict for the in the
$8,000. exceptionsThe defendants’sum of to this verdict and

findingscertain the must be sustained.of
findingThe of the Trial Court as to the fair value of the

Aprilquestion 8, 1950,in on and theproperty predicating of its
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fraud,claim of coercionfinding improper. Noverdict on that was
theany byrelief at time assertedequitable cause for wasor other

Ida,principal plaintiff,positionIn fact the of theplaintiffs.
Ihave them because“I love towas that would [taken over]

get my... I couldn’t home sold andthe cabins . . . butloved
parties anfrom the bank.” The stood onget moneycouldn’t the

April 8, 1950,agreementmade their ofequal footing theywhen
adoptedwhich inby theythe measure of value it.and are bound

theLoomis, 9, property onlyBedel 11 N. H. 19. If was worthv.
made the defendants were neverthe­$26,000 when the contract was

bargaintheir which lost becausetheyless entitled to the benefit of
Dunsmore, 171;breach. Hurd v. 63 N. H.plaintiffs’of the Cf.

Lupien Rousseau, N. H. 459.v. 98
partdefendants, payments byIn the hands of the the made the

theplaintiffs represent a net benefit to the defendants to extent
added the net amount received thethat, actually bywhen to

property, theythe sale of the exceed the netdefendants from
the defendants would have received from theamount which

plaintiffs completed purchaseif the had the it.property of
Omitting legal expenses $84.10,the itemconsideration of of an
chargeable any uponthe defendants in event the sale ofto the

whichthe net amount the defendants would have re-property,
plaintiffs completed purchasehad theirceived if the would have

$29,700, purchase price $33,000the of realbeen less the estate
$3,300. basis, actuallythe same the net amountcommission of On

property $24,700, pricereceived the sale of the was the salefrom
$1,300.the estate commission of The$26,000of less real net

$24,700 theactually byreceived defendants from theamount of
plus $6,700 bynet amount of received them from thesale the

plaintiffs $31,400.totals The net benefit to the defendants is the
$29,700difference between this total and the which they would

plaintiffs performedhad thehave received the contract. The
part $1,700 “inplaintiffs are entitled to that of which is excess of

by plaintiffs’the harm” caused to the defendants the breach of
the contract.

expendedeffort in assistingThe “other work and Ida in her
complete contracts,”the for which the Trialefforts to Court

$615.90, resultingthe defendants was not a harmallowed to the
plaintiffs’from the breach of the contract. thedefendants Since

full in the the$1,700 damages byis excess of suffered defendants
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forjudgmentbethere shouldthe breachplaintiffs’on account of
plaintiffs in that amount.the

the ismerit, orderexceptions ofbeing no otherThere

$1,700.plaintiffsJudgment the forfor

All concurred.
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