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injustice.has suffered substantialpartythat the defeatedappears
Young, H.339; Blaisdell v. 90 N.73 N. H.Seely Co.,v. Insurance

answering andofopportunityBissell had the185, 187. Plaintiff
argumentofand the orderafter defendant Johnsonarguing the

particular actions theJohnson in their wasBissell andas between
forhad not been consolidatedthough Lynchthe casessame as

Mfg. Head,Amoskeag Co. v.advantagetrial. No unfair resulted.
248, 252.Portsmouth,v. 97 N. H.332, 336;H. Gelinas59 N.

permitting doubleurged rule on the correctness ofare toWe
argument appearinga asby personexamination and double

counsel. While the matter hasplaintiff byand defendant different
manyin it is generallydetermined casesjudiciallybeennot

be Pre-question bythat can best determined therecognized the
a review abuse of discretion.siding subject, course,Justice of to for

208, 218;238 Minn. Simon v.Tripplet Hernandez, Carroll,v.
(2d)(Minn.) generalit that a rule62 N. W. 822. If is desirable

this can bepromulgated regulating problem, accomplishedthebe
rule-making power Superiorthein the normal course under the of

practiceL., 370, Compares. 8. the followed in theR. c.Court.
1,Superior Mayto Court Rule 57 effective 1955. Seeamendment

32-34.Report (1952), pp.CouncilFourth N. H. Judicial

New trials.

All concurred.
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Robert D. Branch (by brief orally), plaintiff.and for the

Wiggin, Nourie, Sundeen, PingreeNassikas & Nourie{Mr.
orally), for the defendants.

Duncan, J. The Trial findingCourt’s that disabilitytotal
terminated 25, 1952,on October was bywarranted the evidence.

orthopedicAn surgeon plaintiffwho examined the several times
up to including Septemberand 3, 1952, opinionwas of the that he
was then able light work,to do persistentnot involving bending,
twisting and stooping. There was other medical hetestimony that

performcould of themany painterduties of a earlyas July 22,as
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todisabilityfor totalpaid compensationplaintiff was1952. The
complain that the CourtpositionHe in no to25, 1952. isOctober

the date which thelater thandate which wasfixed a terminal
end of hisshow marked thewitness tended totestimony of his own

v.occupation.” Colantoniogainfulanywork atdisability “for
Company, 96 N. H. 328.23, Zeady v.Company, N. H. 25. See97

anyhe was unable to doplaintiff himself testified thattheWhile
part time,to work1953, when he commencedMayuntilwork

hethe medical evidence thatfilling station,in apumping gasoline
andapprehensive injury,about hiscautious andextremelywas

their normal“give regaina chance toto his muscleshesitant
the that he was able to do someconclusionstrength” warranted

exception findingin The to the withhe fact did.work before
respect disabilityto is overruled.total

ondisability ceasedfinding partialTrial thatThe Court’s
could be made1954, properlywas likewise one which24,October

ofplaintiff’s witnesses testified that asthe evidence. One of theon
plaintiff,last examination of theSeptember 3, 1952, the date of his

plaintiff’s per cent. Whendisability thirtythe athe estimated
improve-there belength during“the of time which wouldasked

. . .pass disability. . which would before the had beenment or .
“im-testified that he had estimated thatremedied,” the witness

place period of from theprovement years”take for a twocould
The conceded that thethe examination. same witnesstime of

Septemberinexaggerating symptoms 1952,his andplaintiff was
opinion plaintiffhis that the probablythat it was thentestified

along.”and The defend-improve “as he exercised workedwould
that the fracture was healed six months afterant’s evidence was

“getalthough further time was needed to the muscles ofinjury,the
again”: 7, 1953,into tone that on December or more thanhis back

plaintiff’s the plaintiff,after the witness last saw he wasyeara
opinionit then the theworking dayfour hours a and that was of

thereafterexpert longerdefendant’s that he should be able to work
pain“if he his fear” that his on motion was duehours overcame

muscles;rather than disuse of his that his backto the fracture
givehim ... if he would chance“give anynot trouble it ashould

getto well.”
adoptgeneral obligation“under toplaintiffThe was the reason-

damages.” Akins’ 302 Mass.Case,to minimize hisable measures
nothing injuredindicate562, “The act shows to an workman’s565.

imprudenceby by intensify prolongeither intent or to orprivilege
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a disability at the employer’s expense.” Neault Company,v. 86
231,N. H. 232. As a whole the record warrant,was such as to

thougheven it did compel,not the periodconclusion that the
ending 25, 1954,October plaintiffafforded the a reasonable time in
which fully regainto his ability work,to and that loss ofany
earning capacity beyond that date would be either orunnecessary
conjectural. See v.Vallee Company, 89 N. H. 285, 289.

plaintiff’sThe exceptionfinal is to the computation of com-
pensation partialfor disability at $11.60a rate of a week. While

plaintiff’sthe evidence did not show the extent to which his
earnings before the accident “straightwere time orearnings,” what
were (Lawsthe “actual number of hours worked” 266,c.1947, s.
2 itV), disputedwas not that he received at least for forty-$58 a
hour week injury,before his and that the pay which he received
in 1953 was at the rate of one dollar an hour. figureHow the of
$11.60 a week was arrived at is not apparent, although it may be
deemed to have been within the Court’s discretion in view of the

of thegenerality concerning plaintiff’sevidence earnings before the
accident. Clover &c. Co. v. Co.,Smith 96 491,N. H. 493. It neces-
sarily implies findinga that after plaintiffthe accident the was able

longerto work hours than he did. Lincoln v. Langley, 99 N. H. 158.
A finding plaintiffthat the was able fortyto work hours a week

compensationwould call for in the sum $12of a week, assuming
$58 a week to have been averagehis weekly wage injury.before

1947, 266, supra, 23;See Laws c. s. Bolduc v. Company, 96 N. H.
235, 238. On the evidence findingsuch a could properly be made
even though plaintiffthe did not actually work such hours and
claimed beto unable to work more than 24 hours a week. Cf.
Carignan v. Company, 333,95 N. H. 336.

Since the defendant is satisfied that the compensationamount of
partial disability $12for should be week,a the award $11.60of

per week set aside,is and the decree should be providemodified to
compensationfor per$12such at week for 104 weeks.

Remanded.

All concurred.


