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June ,15­
4336.No.1954­ .

Opinion the Justices.of

following adoptedThe the Governor andbyresolution Council
April 30, 1954,in inassembled executive session was filed this

May 11,court 1954:
“Whereas, in the of a limited access section oflayout toll-free

1953,Turnpike ofHampshire byNew authorized Lawsthe Eastern
to,chapter 237, rights access, air, lightof and view from and over

purchased condemned somehighwaysaid have been or as to
turnpikecertain other abutters on said sectionabutting owners and

access,facilities, rightretain ofpermitted, existingbeen as tohave
important question law,thereby raising of nowair, light and view

be ittherefore
assembled in executiveby“Resolved the Governor and Council

Supremesession, opinionthat the of the Justices of the Court be
requested upon following important question:therespectfully

going“1. an a business est-May existing facility, defined as
abutting having upon a highway,ablishment and direct access be

highwayauthorized to retain its location and access when said
rights access,becomes a toll-free limited and all ofhighwayaccess

air, light neighboring abuttingand view are denied ownersto who
developedhave not so their abutting highway?”lands said
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followingThe was returned:answer

Governor and Honorable Council:ExcellencyTo His the the

Supreme thethe makeundersignedThe Justices of the Court
question yourthe in resolution filedfollowing answer containedto

terms, questionin the is11, Although generalon 1954.May
uponprimarily existingunderstood to relate to facilities the Eastern

(Laws 237)Turnpike theHampshire 1953,New c. referred into
resolution.

repealed 1947, c.1953, 237, 295,Laws c. Laws and substituted
1chapter. chaptertherefor a new Section of the sowholly as

providesamended that the of Public andCommissioner Works
approval governorHighways, council,”“with the of the and shall

Hampshirelocate the Eastern Turnpike, operateand construct New
road, amongand maintain it a toll and other things acquireas

1(b)(s.necessary rights ),condemnationby designate, limit and
(c)ingress (s.points egress ),control and permitof 1 and toll-free

good.” (d).use of “if publiccertain sections it is for the S. 1 It is
upon opinionevident question soughtthat the which our is oneis

pending soughtin a entitled to thebody relatingadvice and itsto
Opinionduty. Justices,official the H. Opinion96 N. 517.of Cf. of

the H.Justices, 93 N. 477.
turnpike questionWhile the in ais to be limited highway,access

express statutory providedauthorization is by existingwhich
maycommercial befacilities authorized retain theirto location and

specifiedaccess under 9, chapterconditions. 237,Section Laws
1953, specifically provides questionthat the intoll road shall be a
limited highway 1945,access as defined in the Law ofHighway

(R.7, 90,Part L., 7, 188)c. Part byas inserted 1945,Laws c.
“except 8that section applyshall not to . . existing.[thereof]

nothighways,facilities on now access,restricted as to asused
turnpike.”toll-free thesections of

Since the Highwaysection 8 of Law of 1945 forbids authoriza-
enterprisestion of uponcommercial a limited access thehighway,

provisionseffect of quotedthe 1953,of 237,Laws c. s. to9 is
permit enterprisesof suchauthorization which were in existence

16,on June 1953, the effective act,date of the on nothighways
then restricted providedas to access such highways are to be used
as toll-free thesections of turnpike.new As to commercial enter-
prises or on the new turnpikeactivities not thecoming within
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8,prohibition of sectionexception provided by 9, supra,section the
effect,in and suchHighwaythe Law of 1945 continues7,Part of

permitted. yourfar the tomay not be So as answerfacilities
depends upon statute, “yes.”the isanswerinquiry

question may thought presentedA be to be as to whetherfurther
chapterprovisions 9, 237, 1953,of section Laws necessarilythe

produce againstan unconstitutional thediscrimination owners of
properties abut the toll-free thewhich section of limited access

developedbut have not beenhighway, goinginto business establish-
deprived rights access, air,ments and will be of light view,of or

upon turnpike.theestablishment of See State v. Moore, 91 N. H.
16, property owners,19. Certain by pending, allegeactions now
that such discrimination has respectresulted or will result with to

by them,ownedproperty urgeand that we decline giveto an
opinionadvisory respectwith your questionto because of the issues

presented by Opiniontheir actions. the Justices, 81 N. H.of
563, 565, opinionsand cited. rightsSo far as the particu-vested of

private litigantslar concerned,are we do not intend that such
rights shall be bydetermined our answer.

questionThe broad of whether established developedand com-
enterprisesmercial upon toll-free sections of a limited access

generalhighway may in be treated differently propertiesfrom not
developedso or established, is one which concerns publicthe rights

and to which answer may properly givenbe generalin terms. The
provisions of section 9 chapterof 237, Laws 1953 are constitutional
upon their face. Their effect permit,is to requirebut not the
continuance of existing enterprisescommercial under the conditions
specified. argument“The unjustof discrimination permissionin the
of the continuance existingof conditions while new or additional
ones the typeof same or kind forbidden,are publicoverlooks the
right preventto their increase although it may or does not order
that existing ones shall cease. Classification by which unsuitable
conditions are restrained within their existing extent is not un-
reasonable. The hardship takingof away an established use may
well be regarded greateras than preventionof of a new one.
The seriousness of the uponrestriction private rightthe is to be
considered in balance with the expediency publicof the interest.

v. Fuller, 87 N. H. 64, 68, 69. justIt is reasonably to classifyWoolf
between existing proposeduse and use although otherwise the uses
may be the same.” Stone v. Cray, 89 N. H. 483, 485.

While Stone v. Cray, supra, was concerned with exercise of the
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police protective power zoning purposes, principlethe enun-or for
applicable powerto exercise the same in theequallyciated is of

regulation highways powerand traffic thereon. Under that theof
Highway 1945, 7, 3, authority uponLaw of Part section confers the
Highway regulate, restrict, prohibitCommissioner “to so or access”
upon limited trafficany highwayaccess “as to best serve the for

facility authoritywhich such is intended.” This was not restricted
1953, provisionsLaws c.by 237, chapterand the of that which have

purposea like valid. The yourare classification described in
question producewill not necessarily unconstitutional discrimina-
tion, appliedand is if pur-constitutional in with theconsistency
pose of the statute. Thus far as your inquiryso is affected by

considerations,constitutional it is likewise answered “yes.”
In answering, suggestso we do not that unconstitutional dis-

possibly specific applicationcrimination cannot arise in of the
permittoauthority existing facilities to continue. Where such

permission is reasonably promote publiccalculated to purposethe
permits existingwhich classification between and proposed use,

permissionsuch will be valid. See Sundeen v. Rogers, 83 N. H.
253, expediency public258. The of the weighedinterest is to be
against the uponseriousness of the restriction private right.the

Beattie,Richardson 71,v. 98 N. H. 76. The facts and circum-
surrounding propertiesstances the individual involved in the classi-

fication must be taken into account. v. Fuller, 87 N. H.Woolf
64, 73. we notConsequently do undertake to concerningadvise
questions relating specific properties,to whether the same be pre-
sented by pending actions or not.

Frank R. Kenison.
Laurence I. Duncan.
Amos N. Blandin, Jr.

Lampron.Edward J.
John R. Goodnow.

15,June 1954.

Leo Liberson for Judith S. a.;Wiseman & Charles J. forGriffin
Carkin;Charles Thomas Flynn,E. Jr. and John DeCourcy for
Twitchell, opposedRuth D. to an answer.


