215

guas on and I may be parolled at an earlier date.

That's up to the Court, is that correct?

Yed,

You understand that is not part of any agreement you entered
inte with the State?

Yag.

Was that made clear to you?

Yas, it was.

Do you have any understanding of what the State's position
would he at such a reguest on your part?

They would probably deny it. They would argue against it.
You understand you have no promise or agreements nor
anything from the State concerning the State's position of
such an attempt on your part to lessen the sentence?

Yes, I do.

What is the maximum amount of time you could serve in
prison?

Life.

Now, if you were to have gone for trial for your charges,
what would have been your sentence?

Life without parole.

Was it your understanding you could -- how could you screw

up this agreement with the State?
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I could lie or withhold information.

And 1f upon that ocourrence, what happens to you?

If the State wanted to, they could reinstate first degree
murder, accomplice to first degree murder charges on ma,
And try you for a maximum sentence?

Ves.

What else could the sState do?

Or they could just go ahead and let me plead quilty to
second degree murder but take away their recommendation and
suggest that I get the maximum,

It's your understanding that would be 1n the scole discretion
of the State?

Yes.

Now, where were you incarcerated at the time you took this
plea with the State?

ABC in Coneord.

and where was Bill Plynn and J.R. Lattime at that time?
Brentwood.

They had already been moved to Brentwood?

Yes.

Iz Brentwood anothar nama for the Rockingham County
Correctional Institute?

Yeg, 1t is.
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At the time you had aentered this plea with the State, were
you aware of any plea negotiationg golng on with Bill Flynn
and J.R. Lattime?

I was told they were alse pleading.

How did that make you feel?

Batter.

Why?

Bacause I didn't want to testlify against my friends,

Why didn't you want to testify against your friends?
Because they've been my friends for a really long time.
Now, did you ever meet with any of the other attorneys in
this case besides your own to discuss this plea agreement?
Yes, I have.

What attorneys were those?

Marsha Kazareosian, J.R.'s attorney.

Was J.R. present at this meeting?

Yes, he was.

Did you at any time during that meeting discuss what you
would testify to or what you would say?

No, I d4id not.

What was the purposa of that meeting?

Just 50 we could both understand it. We were bhoth going to

plead guilty.
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What ware you to understand?

We were talking about whether we were both going to plead
guilty or go on and go to trial.

Did you ever dlscuss with J.R. what you knew at that
maeting?

No, I did not.

Or anytime prior to your plea?

No, I 4id not.

Now, what is your understanding now as far as testifying
against your friends, J.R. and Blll Flynn? Lat me rephrase
that.

As you sit here today, are you aware that Bill Flynn
and J.R. Lattime have entered into agreements with the State
Yas,

What is your understanding of your reguirement to testify
agqainsgt them?

If either one for any reason drops out of the plea
negotiations with the State, I'm to testify against them,
Now, what about Raymond Fowler?

What I -- from my understanding, he's just going to go to
trial and I may have to testify against hinm also.

Was it your understanding vou had to testify against anyone

and everyone -—-

e e inpr = ¢ uw
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A Yes.

Q -- who might ke involved in the murder of Gregory Smart?
A Correct.

0 Now, when was the first time you were involved in the

planning or ever heard of the planning of the murder of

Gregory Smart?

f A March.

E Q March of what year?

IA 1990. | .
0 How did you first hear about it? i

A Bill came 1nto the back room of J.R.'s house, and me and

! J.R., was sitting around listening to soma music, and Bill
! said ha wanted to kill Greg Smart.
Q What did you say to Bill?

A Asked him why and told him he wag nuts and stupid.

| 0 And did Bill discuss any reasons at that time why he wanted

i to kill Gregory Smart?

l A Yes.

l\Q What d4id he say to you?

:A He told me that Pam was unhappy in the marriage, and that

: supposedly Greg hit her and everything, and she didn't want
a divorce because if she got a divorce she'd get no money,

she'd lose her car, lose her house, ghe'd lose everything
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and she didn't want that.

Were you aware of the nature of the relationship between

Pamela Smart and Bill Flynn at that time?

Yes, I was.

How were you aware of it?

Bill had told me.

What did Bill tell you?

Told me they were having an affair.

Did vou believe him?

Yes.

Now, aftgr that first initial conversation with Bill Flynn,
had you agreed to help him kill Gregory Smart?

No, I had not.

How did it go on from there?

He kept on talking about it, and after a while I realized
he was serious so I decided to help him.

and can you tell us how long had he been talking about it
before you decided he was serious and you decided to help
him?

Couple of weeks.

And how often woulf Bill Flynn %talk about it.

Probably once a day.

Now, where would Bill Flynn talk about it with you?




Usually at J.R.'s houge after school.

And who would be present for these conversations?
Bill, myself, J.R. and on soma occasions Raymie.
Now, did you know a girl by the name of Cecelia Pierce?
Yag, I did.

liow do you know Cecelia Plerce?

From school,

Wag she a friend of yours?

No.

Did she hang out with your crowd?

No, she did not.

Did you at any point or at any time have any discussions

with Ceecelia Pierce cohcerning the murder ¢f Gragory Smart?

No, I did not.

Now, up to that time, you were still geoing to Winnacunnet

High School, i1a that correct?

Yeg, I was,

pDid you ever hang out or vigit the defandant in her office

at the SAU 21 building?

Ne, I did not.

Lat ma ask you, what was youx feelings towards the defendant|

at this. cime?

I disliked her.
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Why did you dislike her?

Just didn't really like her.

S0 you weren't friendly with her, you didn't hang out with
her, you didn't go over there to her office at all?

I was social with her when we talked. I said hi and stuff,
and say hi and stuff bark because Bill liked her. That's as|
far as it went.

Now, when you were discussing with Bill #lynn -~ I should
say Bill Plynn was discussing Gregory Smart, what kind of
discussions would you have?

Bill would agk ways to kill him, and we'd all suggest ways
to kill him,

What kind of wayes did you come up with?

Drive-by shooting was one idea, a mugging gone bad, different
things.

What do you mean by a drive~by shooting?

Bill had known where Greg worked, He knew he was an
ingurance salesman, To &teal a car and just ona day pull
up and shoot him,

Why didn't vou do that?

Stealing a car and doing that would have been way too risky.
What other kind of ideas did you come up with?

Pretty much the only one I c¢an think of beside that was to
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attempt to mug him, make it look like we were attempting to
mug him and just shoot him.

As Bill was having all these discussions with you, were you
taking him serious at this point?

After a while, yes.

How long a period was it when you weren't taking him serious
or was there a period when you were?

A period of a couple weeks where I weren't taking him
gerious.

After you started taking him serious, do you try to talk
him out of it?

After I started to take 1t serious, no.

Why not?

Bacause his mind was set on it.

Was J.R. taking part in these discussions as well?

Yeg, he was,

Can you tell us approximately what month or time period

was that you understood it to be serious and your
conversations were serlous?

Month of April.

April of 19907

Yes.

pid thera come upon a time -- let me rephrase that,
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Did there come a time when you had a saet plan and you
understood what the plan wag going to be?
Probably the last week in April.
Can you tell us at that point what the plan was?
Bill had known through Pam that Greg was going to be home
late on May lst, and that she had a meating May lst that was
until 10 o'clock, g0 that covered her from being home, and
it was decided upon that would be the night to kill him, and
the plan was to make it look like a botched hurglary, that
he walked in during it.
What were you going to do inside the apartment to make it
lock like a bhurglary?
Ransack the house, take certain items.
Now, how wag it determined that you were going to get into
the apartment at that point?
Bill had told -- Pam had told Bill earlier that the
bulkhead and the back doors would be left open, and on our
ride to Haverhill she had also told me.
Make it clear for the jury, when you say Pam told Bill,
you weren't present when Pam was talking te Bill, is that
corract?
No, I was not.

%0 this is a conversation that Bill said to you -
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Yes.

-- this is what the defendant sald --

Yes,

-- igm that correct?

Correct.

Now, did you have any discuasions prior to coming up with
the final plan of weapons that you would use?

We had discussed purchasing a handgun in Haverhill.

From who?

From a street dealer I had known.

0f what name?

Zeppelin,

What do you mean by "street dealex™?

He sold coke, and pretty much you could hock stolen goods
from him -- you ecould sell them to him.

And did you have any discuseions with Zeppelin about a weapo
T had askaed him one time. He sald he could get me it, and
he gave me an estimate of around a hundred to three hundred
dollars. X asked Bill, "If you want a gun that way, you're
going to have to get the money from Pam or from some place.”
What happened with that plan?

He didn't get the money, so I didn't get the qun.

Were there any other attempts to secuxe any other weapons?

[ LB L T Oy AP FAp RV S P
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Myself, Raymond and Bill Plynhh had looked in Raymond
Powler's attic for his father's handgun, but we couldn't
find it.

You never found hls handgun?

No, we did not.

8o what gun did you end up daciding to use?

J.R.'s father's.

Now, you said J,R.'s father. J.R. lived with his father
and mothex?

Yes, he did.

Can you tell us what kind of gun collection J.R.'s father
had?

Assortment of shotquns, rifles and two handguns.

And what handgun or rifle did you decide you would use?

He had a .38 Charter Arms snub-nose pistol that we decided
to use.

And what was J.R.'s feelings about using his father's gun?
He disliked the idea of using it.

Why not?

Because it was his father's gun and we couldn't get rid of
it after we used it, so if anything ever happened the police
could get ahold of the gun.

Why couldn't you get zid of it after you used it?
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A Because his Fathar would notice it missing.

Q S0 why is it that you then decided to take J.R.'s father's

' gun?

A We had taken it as a safety precaution in case we had to use

i it or if anybody came out while we were in the apartment to

show them the gun and they'd back off s0 we could run,

Q And -- what discussions, i1f any, did you have concarning

tranzportation to Derry.

A We were going to steal a car, but decided if we got caught
in a stolen car that would end it right there, we'd get
pusted for being in a hot car, so we had decided -~ first,
we thought we may usa Pam's.

Q I'm having a hard time hearing you. Direct the microphone

| closer to you, if you would.

A We were golng --
Q Ckay .
A At one time we had discussed using Pam's CRX but since it

was 80 notlceable in fact that it had been seen around
there that it lived there, we decided not to use that, and
we came upon the decieion to use J.R.'s grandmother's car.
|0 Give the jury some indication about how many times you
diacussed this with Bill or J.R., and Raymond. Are we

talking about one, two digcugsions, talking ahout three or
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or four? Can you give us zome idea of how the progression
of the discussions went?

A We must have discussad it at least 20 times.

Q I'm gorry?

A At least 20 times,

Q Where would these discussions take place?

=

Mostly in J.R.'s house.

Q Anywhere alsa?

A A couple of the discussions had taken place in Raymond's
! house.
! Q Ever discuss it at Bill's houge?
; A No.

And where did you guys normally hang out after school?

J.R.'#2 house.

Why was J.R.'s house the house to hang out on?

L & Lo =

Parante let us all hang out there.

Q And besides yourself and J.R. and Pete —— I'm sorxy =-- Bill

and Raymond, who elsg used to hang out there?

A Ralph. Frank Daley would come down on ocecasion,

Q Now, up to this point was Ralph Welch awarxre you were talking
with Bill about planning the murder of Gregory Smart?

A No, he's not.

Q Now, let's talk about the ammunition. Tell us where you
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! got the ammunition.
| a Bill gave Georga Fmond the money to buy a box of .38 caliber
bullets.

0 Why didn't you just take bullets £from J.R.'s father?

Q And when Bill gave the money to George Emond, do you know

where the money came from?

|
|
i A We weren't sure if he'd notice them missing.
I
]
|
!

tA I am not sure, but I was under the impression that Pam gave
| him the money.

i Q You didn't sese any money trade hands?

! A No, I did not.

; Q That's just the impression that Bill gave you?

A Yes.

Q Do you have any idea about how much the bullets cost?

A Under $20.00

I
l Q Now, besides what Bill told you about the relationship
a between him and Pam Smart, did you ever see anything, did
% you ever see Pam and Bill togethex?

i A Yes,

Q Where would you see them together?

A Sha had brought -- she used to bring him down to the house
and drop him off evaryday becsuse they worked on an orange

julce commercial together, and on one night she brought him

§ e meeen eda
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and Cecelia Pierce down to the house, and Bill had been

drinking Southern Comfort.

1 Q How do you know he had hean drinking Southern Comfort?

% A He still had the bhottle.

1 Q Let's just back up. Where were you at thia time?

1 a At J.R,'s house.

éiQ Who else was there with you?

| A Who was home?

1Q Well, who was with you? Were you hanging out with his
parents, just J.R.?

A Just me and J.R. were hanging out, but his mother and father

| were home.

1Q What did you see?

a Bill came down with Pam and Cecelia in the CRX., Then we
had all went out front into the front yard, and Bill was

i hanging off Pam and stuff, but he was drunk, and then

decided they wanted to go down to Salisbury Beach so we r

let them go down 8alisbury Beach, and me and J.R. split.

Q What do you me by "Bill was hanging on Pam"?

{ A He was hugging her and hanging off of her and stuff.
I 1)

0 How was Pam reacting to Bill's hanging on to her?

A Holding him up.

Q Was Bill old enounh to drink at this point?

VS | S e




No,

Cecelia drinking, as far as you knew?

I'm not sure.

What about Pam?

She didn't seem to have been.

And how long were you with them at that time?

Probably about a half an hour.

Now, do you ever recall a time in April of 1990 of dropping
Bill Flynn off at Winnacunnet High School?

Yes,

Can you tell us what you recall about that day?

We had went to the mall to buy concert tickets earlier that
day, myself, Bill, J,R., Raymond, a friend of Raymond'¢,
Danny Blake, and anether kid we knew, Chris Gosselin, whose
car we were using.

Do you remember what kind of car it was?

A blue Chevrolet -- a blue Ford Escort.

You mentioned Danny Blake. Is Danny Blake a friend of
yours?

Yes.

What kind of friend was he?

Just a kid I knew,

Someone you knew as well as Bill and J.R.?
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No.

Just a friend of a friend?

Yaah,

Now, you went to buy concert tickets for which concert?
Motley Crue in Providence.

Did everybody buy tickete at that time?

I'm pretty sure, yeah.

Do you know?

I had bought & couple, Chris Gosselin had bought one, Danny
Blake had bought one, and I believe Raymond had bought one,
too.

How many trips did you make to the mall to buy tickets?

I think two.

You made two yourself?

Yas,

Was this on the same day or separate days?

Separata days.

Now, on the way back from the mall, what, 1f anything, was
happening inside the car?

On the way up to the mall we were fooling around., I mooned
some lady, but on the way back everything was normal. We
just dropped Bill and Raymond off at the school.

When you say you mooned the lady, just for the benefit of

e




what you -~

A bropped my pante and showad her my ass.

Q This was to another car driving on the highway?

A Yes.

0 Any other kind of horsing around that made you remember this

particular trip?
A Yeah, the fact we were all crammed into the Escort.

Q Where were you crammed?

A The back of the hatchback.

Q And do you recall what time it was that you dropped Bill
off at the high school?

A No.

i Q All right, Can you tell us what happens when you get to

! Winnavunnet High School where you drop off Bill? Who's
with him?

Q We drop him off in front of tha -~ it's the administration

building, and him and Raymle got out, went around back. I

quass they were golng into Pam's office,

I Q When you saw them get out, did you see whare they went?

A I'm not sure if they went through the front door or the
back. I wasn't paying any attention.

Q You just saw them get out of the car?

A Yes.
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0 Now, did you know where they were going at that time?

A I knew they were golng to see Pam. That's it.
Q And you didn't go with them?

A No, I did not,

0 And after you dropped them off -- you weren't driving,
correct?

A Correct. |

Q Where did you go then?

A Back to J.R.'s house.

Q And did you see whether they actually went into the building

i or what they did?

i A No, I weren't paying any attentlon to them.

l Q And, I'm sorry, where did you say you went?

!'A Back to J.R,'s house.

| @ Now, what isg your motivation for taking part in this

murder?

A Bill was my friend and I didn't want to see him get g¢aught
for vommitting murder, and there were financial gains, but
my main motive was to help Bill because he was my friend.

Q What makes you think Bill would have gotten caught?

A That from -- later I -- I learnt there was an earlier
attempt whare they had gotten lost, eor that's what I was

told at the time, s0 I figured he wasn't doing someathing
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: right.
Q So this earlier attempt, you had nothing to do with any
' earlier attempt to kill Gregory Smart?

i A No, I did not.

Q Your only knowledge of it is what you were told?

A Yes,

1Q 1t was after that at some point that you decided that you

better help Bill?

:'A I had known about the planning before that, but that was

1]

” when I decided to help him, yes,

i:Q Now, you said thera were finaneial considerations. What
was your understanding of the financial considerationg?

W A Through Bill I was told that we ware allowed to take

anything we wanted out of the house, including the stereo,

VCR, jewelry, and there was tc be a payment of $5300.00

|

? apiece.

lf Q  What did that payment start out as, do you recall?

;]A As a thousand. Then it wag dropped to $500.00 apiece.
iEQ Why? Do you know why it was dropped to $300,00 apleca?
'A I do not know.

Q Where was the money going to come from?

Y From the insurance policies that Pam collected.

Q And how much money was Pam to collect?
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A $140,000.

| Q Now, was that information given te you by Pam or by Bi1l?
|
i Q Now, do you know, are you familiar with or know of any

payment to J.R.?

1a He was given a set of Xenwood box speakers that belonged to

i Greg.

Q How do you know they were given to J.R.?

A Because they were in his room, and I watched him unhook the

I sterao.

iQ Where were you when he unhooked the stereo?

J|A Sitting on the back of the pickup truck.

i Q Whose pickup truck?

A Greg's.

| Q How is it that you were sitting on the hack of Greg's

i pickup truck?

A It was down in Bill's -~ yeah, J.R.'s yard., He was unhook~-
ing the stereo for Pam.

;Q You mean the stereo inside the pickup truck?

A Yes.

LQ Was the defendant thera at the time?

A Yes,

Q Did you overhear discussione between her and J.R.?
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i A No, they were sitting in the cab talking for a little
b while but T wasn't paying attention. I -- it was a nice

day and I was just sitting on the truck and laying around.

Q 8o your understanding of what the speakers were for was

3 something that vou were told afterwards? [
A Was that it would be half of J,R.'s payment. 1
Q Now, did you, in fact, ever receive any money in this case?

A No, I did not.

0 Did you persconally ever make any demand of the defendant

that she make payment to you?

A No, I did not.

Q Did you evar talk to her about it after the murder, the

‘. payment?

N\ No, I did not.

1 Q Why not?

A It wasn't something I wanted to bring up, and that was it. 5

}Q Now, did vou ever spend any time with Bill and Pam, the

| defendant, after the murder?

I A We had all went places a couple of times. I'd been over

her house a few times, her new condo in Hampton. We'd baen

to the movies together. The four of us,

Q Do you remember when you went to the movies?

A Pratty close to that, pretty close to when we got husted.
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Q You gay "busted," You mean arrested?

'IA Yas,

;Q Who went to the movies that night?

A J.R., myself, Bill and Pam,

o} Did you ever see the defendant and Bill at J.R.'s house?

A Couple of times. They were -- one time they were in the

i camper. When I came down, there was -=- her caxr weren't in

the yard s¢ I went to go in the camper because no ong was

in the house, and Bill velled, "Whoa, whoa, I'm in herxe,”

and so I left the camper, Ané then a couple minutes later

J.R.'s gar —— I mean J.R. came down the driveway in Pam'’s

d car, |

; Q Honda CRX?

?IA Yes.

.'Q Now, when Bill and Pam were in that camper, did you ever see
Pam eventually outside the camper?

A She came out of the camper later on. I didn't see her get
out. Bhe was just in the yard later on.

Q Do you have any idea when that was?

A Later on in the night. I weren't sura about the time.

Q Did you have any convergation with them?

A Not really.

Q Okay. You said you weren't sure of the time. Do you have




any idea when the date was?

Nao.

This was after the murder?

I'm pratty s=ure,

Now, did you ever go shopping with Pam or Bill?

We had went to Dreher~Holloway looking at Trang Ams and
Firebixds.

When wag that, do you remember?

After Grag's death.

Right after, weeks after?

Weeks, I'd say.

How did that happen?

Her and Bill were down the house. It's the same day that
J.R. == around the same day or the game day that J.R. tock
the stereo out of the truck for her. We'd all -- J.R.,
Bill, Pam and Michelle Nicholgs, J.R.'s girlfriend, were
all sitting around and Bill and Pam came down -- well, no,
Pam came down. Bill was with her. 1I'm not sure how -- if
he was here at the house or not, but we wound up all going
to Dreher-~Hblloway.

Why'd you ¢go to Dreher-Holloway?

To look at Trane Ams bhecause Pam wanted to buy -~

Why that dealership?
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Begause J.R.'s mother worked there.

Do you know what her name is?

Diane. Well, her real name is Naomi Lattime but she goes
by Diane.

Could you give the jury an idea what this camper is like at
the house?

It was only a mobile home we hung around in and listened

to the stareo and hung arcund.

Where was this mobile home oxr camper in relation to J.R.'s
house?

To the right side of the house in his yard.

So it was just parked, is that the idea?

Yeah,

Now, did you have any other discussions with the defendant
concerning your involvement or her involvement in the murder
of Gregory Smart after May lst, 19907?

On I believe it wag June 9th or lL0th, just before we were
arrested, wall, actually a couple days before we were
arrested, myself and J.R. went to her condo to tell her and
Bill that the night befora I had told Ralph what we did.
Now, whan you say you went to her conde, where was her
sondo at this time?

In Hampton.
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Now, this is different from the conde you went to to kill
Gregory Smart?

Yes, it is.

Now, when vou say you went there in the morning, about what
time in the morning was it?

I think it was around 9 or 10, maybe 11.

And who did you go there with?

J.R.

How did you get there?

On & road bhike.

As you rode to this condominium and you got there, where
was Bill?

He was already at the condo.

And did you just walk in, ring the doorbell, what happened?
Ran¢g the doorbell couple times. No one answared, so we
gtarted knocking on the door. Bill came down and let us
in. We told him something was seriously wrong. Went
upstairs,

You went upstairs?

Yeah.

To where?

Into the condo, there's a flight of stairs that you go up

and you come out in the condo,
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i 0 Okay. After you went up thosa set of stailrs into the condo,

you told them something was serlously wrong, then what

happened?

A Pam was coming down from upstalrs, so we all gat around in

the living room and told them what happened.

+ Q What did happen that made you go to Pam Smart's house that
day?

!
‘A The night before, Ralph Weleh ocame to J.R.'s house. He

had been talking to Danny Blake, who had bheen talking o
!! Raymond Fowler, and he knew bitg and pisces about the
mirder.
) When you say "Ralph Welch came to J.R.'s house," what do
you mean by he came to his house?
- A Well, he lived there, but it wag =- I don't know, maybe
y 11 o'elock at night and we had just got in, and Ralph came

! in a little bit after us,

iQ What, if anything, did he say to you at that time?

EA He acked us if we had anything to do with killing Greg
! smart,

iQ What'd you tell him at first?

EA No.

Q Then what happened?

A Then he left the room, and J.R, said, "Jesus, Bill's going
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to be plssed," and I gaid, "Yeah, and Ralph came -- jumpad
back in the room, jumped on top of me and started tickling
me.

What was he asaying?

"I heard you. I heard you., Tell me -- tell me now what you

were talking about."

What did he mean by "I heard you. I heard you"?

He was listening ocutside the door and we didn't know it.
When J.R. said, "Rill's going to be pissed,” what was that
referring to?

Raymile talking.

Now, when you say "Raymie,"” you mean Raymond Fowler?

Yes.

He was the fourth individual with you on the night of May
lat, 19907

Yaes, he was.

After Ralph Welch came back in the room and jumped on you,
what happened then?

I started to tell him what happened the night of May lst.
Then I told nim, "Well, wait a minuta." We went outside
and I told him what happened May lst.

Now, who was around when you told him?

Myself, J.R. and him.
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Q Where was J.R.'s parents?
%A Asleep.

: Q What time of night was this?

l;A 11:30, quarter of 12, maybe.
é:Q Do you know what day of the week this was?

IA Janaary 9th, I think it was Sunday, I believe. June 9th.

Sorry.
Q And you started the conversation in the bedroom?
A Yes.

.0 What made you go outsida?

b A Just in case Diane got up to go to the bathroom or something
and happened to be walking down the hall and hear it.

Q Did you go outside?

. A Yes.

o] How long did you talk to Ralph Welch for?

A About a half an hour.

Q What happened after that?

A He freaked out.

Q What do you mean by "he freaked out"?

A He got all -- like he got all nervous and stuff and asked
us what we were golng to -do, Xill him now, and gtuff.

Q Kill who now?

o

Ralph.

PRy —_——




— it

A 245
iQ Why did Ralph say that?
PA He just =-- he freaked out when we told him we killed =~
that that had happened.
0 8o then what happened?
A He took off and went --
|JQ Who took off?
| & Ralph.
Q Did there coma a time when you saw Ralph again?
A The next day.
Q Where do you spend the night?
i A Up J.R.'s house,
E Q And what happeﬁed the next day?
I A The next morning Ralph came in the house -- well, came in

the bedroom, sat down on my bed. I got up. And he said,
"I don't want you and Bill around the house anymore," and

T told him no way, I would come around when I felt like it.
And he told me, well, if I didn't stay away from the house
he was going to make me stay away from the house because he
didn't want e arcund the baby, which was J.R.'s nephew —-
it was his sigter's son -~ and I said, "Look, I'll come
around when I feel like it." 50 he told me, well, if I
came around he wag going to -— you know, we were going to

fight, and he sald I ought to step outside right then. I
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gaid, "Fine." We walked up the driveway, and halfway up
the driveway he jumped me. We got into a fight,

What wa# J,R. doing during this?

Sitting there watching.

And how long did vou fight for?

Maybe ahout ten minutes.

Then what happened?

Ralph got up, started walking down the driveway towards the
houge. We started walking oFff towards my house, and he told
us, "Look, I don't" -- he sald, "I don't want either one of
you coming back here."” He was crying, B850 we just walked
down to my house, got the road bike and went to Pam's house.
How far from J.R.'s house is it to your house?

About a mile.

S0 vou walked to your house?

Yeah.

Why did you decide to go to the defendant's housa?

We had to tell) them that I had told Ralph and that he
didn't take it right.

Were you surprised by the reaction of Ralph Welch?

Yes, I was.

Why?

Because I had known him for over 1l years,

—— et mavTe - umn

.......




Q What &id you think would happen when you told Ralph Welch?

A I thought he'd be shocked at first, but since he'd known

me for so long that he wouldn't gay anything about it,.

Q Did Ralph Weleh asay anything to you that he was going to the
police?

4 A Not at first, no.

'@ wWhat did you then do?

| A We had went -- once we were over at Pam's house, we had

Bill call Ralph from Pam'’a house t¢ his girlfyriend's house

in North Hampton and try talking him into believing it was

just a joke.

0 Before that phone call wasg made, let's back you up to when
! you walk into the condominium onit in Hampton where the
defendant lived.

, By the way, how cloge was that condomindum unit to

! Hampton High Schosl -- I mean to Winnacunnet High School?

A The athletic fields separate them.

0 S0 all you got to do 1s walk up the athletic field and you
f go to tha defendant's condominium?

A Pratty much, yeah.

i Q S0 when yeu drive the bilke there ~- this is a motorbike,
correct?

A Yeah.
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You go ingide the condominium unit, tell Bill scmething is
wrong, you say Pam comes downstairs, is that correct?

Yeah.

What, if anything, do you say to the two of them at that
time?

I told her that I had told Ralph but that I hadn't directly
mentioned her, and I told Bill that I wasn't sure if he was
going to go to the cops or not, but right now he wasg at
Michelle's house sc we should try calling him and see if we
gan't talk him out of it.

And how was Bill -- what was Bill's reaction to this news
about Ralph Welch?

He didn't like it, He got scared for a little hit. Then
we called and tried talking him out of it.

and how did the defendant react to this news?

She was upsat by it.

And after, what was Bill's purpose in calling Ralph Wwelch
at that time?

To see if we could talk him into believing it was Jjust a
joke.

And what success did Bill have in doing that?

Nonhe whatsoaver.

I'm sorry?

mme o g oy Ty m—
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Q Now, were there any other phone calls made at that time at

i
{
f
’ A He didn't talk him out of believing it.
|
| the condominium unit?

“A Yes, we called Raymond in Maine.

' Q What was that for? 1

|
|A To have him come down to Hampton so we could talk to him to
! get all of our stories straight,

I

[Q What do you mean by get all of your stories straight?

A That way if the cops came and declided to gquestion us, wa

would know what to say.

Q After you called Raymond in Maine, what happened?

A He told us he'd come down, 80 we sent J.R. over to Tuck's

Field in Hampton to wait £or him.

Q When J.R. went to Tuck's Field in Hampton o wait for him,
wvhere were you?
A I was at the condominium still.

9] What happened next?

| THE COURT: All right, I'm going to interrupt., We'll
| adjourn for the evening. |

Ladies and ¢gentlemen, please leave your

notebooks in your seats. The balliff will pick

them up, make sure no one else will read them.

and they'll be on your geat ln the morning. At |

- B el ————eR P -
§ o
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the end of this trial your notes will be

destroyed. Please leave them ln your seats

for not.

Have a nice evening. Pleaza don't discuss
this cage. Have a nice evening, and we'll see

you in the morning at 9:30.

[Court adjouxned for the day at 4:12 pom. ]
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MARCH 19, 1991 - TUESDAY MORNING SESSION - 9:38 A,.M.

THE CQURT: Good morning.

[Pamela Smart resumed the witness stand.)

THE COURT: Go ahead.

MR. MAGGEIOTTO: Thank you, Your Honor.

CROSS-EXAMINATION BY MR, MAGGIOTTO (Resumed):

0

Yesterday we were talking about how you went to Dreher-
Holloway on May 3lst.

Yes.

And that was the boys' idsa?

I don't remember specifically whosa idea it was. It was
just a general idea,

Were you looking for a car at that time?

At that time, yes.

And besides going to Dreher-Holloway, you made other
attempts to look for a car?

Yes, but I never had a specific car in mind or made any
finaneing arrangements on a car.

You went to Coast Pontiac six days later, did you not?
T don't remember. Maybe.

You don't remember if you went, you don't remember 1t was




six days latex?

Where is Coast Pontiac?

Portsmouth,

Yeah., Yeah, I 4id do that with Traci Colline, I believe.
And you went with Traci Collins, right?

I think so.

And you had your car appralsed?

I might have, yes.

And you told them you didn't have to make any financing
arrangements becauge you were going to pay cash?

I don't know, Mavba,

And at that time you'd already gotten insurance money to
some extent in this cage, corract?

Some, yes.

Ninety thousand dollars?

Yas.

And you were still waiting for the $50,000 policy to come
in?

Yes,

Now, yesterday you talked a little bit abkout divorce. You
were asked by Mr. Twomey that if you were to get divorced
what actually would you lose, You said you shared furniture

four to six thousand dollars in savings, correct?
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A Approximately, ves.
| Q And you each had your own car, correct?
A Yes, wa did, |
Q Now, if in the spring of 1990 vou had gotten a divorce from
Greg Smart the affair might have becoma public, right? |
A If I had gotten a divorce? ,
|| Q Yeah.
A If T made it public, I suppose.
' Q Or if Greg made it public.
A Yeah.
| Q And if your affair had become publiec, what do you think would
have happened at Winnacunnet High School eor «- I'm soryy ==
at 8AU 21 vhere you worked? 1
A I would assume that I wouldn't be working there any more,
Q You'd have lost your job, right?
A Probably.
Q How do you think it would have affected your opportunity to
? look for additional jobs in school districts knowing that
you had an affajr with a 15-, lé-year-old boy?
A I doubt that I would apply to another school district, but
that wouldn't mean T couldn't get a job anywhere else ever.
0 Do you think it would have halped or hurt your professional

reputation at that time?
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Hurt,

How do you think your family and friends would think about
you esgentially taking part in ruining the marriage that
you had for less than a year by having a sexual affair with
a 15+, le~year-old hoy?

I don't know how my family and friends would feel.

Well, do you think your family or friends would approve?
bProbably not.

You seem unsure.

I don't think that they would stop being my friend and never
talk to me again. But --

No, but the guestion was whether or not they'd approve, and
you say probably not. Do you have any doubt in your mind

that they would look upon this as guite inappropriate

behavior for you?

Well, I'm not the first person in America that ever had an
affair.

Uh-huh. But that wasn't my question. My question was, don't
you think they would look at you and say this was guite
inappropriate behavior?

Yes.

But if Greg was dead, you wouldn't have to expose the

affalr, would you?
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Ne. Unless like this happened.

And you could keep the affair secret asg long as you chose,
right?

I don't know that. I don't know that Bill wouldn't have
exposed it or Cecelia wouldn't have.

And Bill and Cecelia were the only people who were part of
your inper ¢lrcle at this time who knew about the affair?
Apparently not. According to Bill's testimony, J.R. khew,
Pete knew, Frank Daley knew, Sara Thomas knew,.

And then vou come into ¢ourt and now admitted it because all
those people know, right?

No. I've admitted the affair because it's the truth, and
that's what I'm telling right now.

And now you've decided to tell the truth?

Yes,

Uh-huh. Leat's go back to where we left off yesterday.

I think one of tha last questions I'd asked you
yesterday was you said that you told Cecelia Pierce on
June 13th, 19920 that you knew about the nmurder?

Yas.,
And that was a total fabrieation on your part in oxder to
try and get Cecelia Pigrae to talk, correct?

I told her that I'd known about it baforehand, which was a
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fabrication.

That's what you wanted her to know 8o you might be able to
get information through Cecelia Pierca?

Yasa,

And you now know testifying that Cecelia Pierce went to the
police on Juna 14th, June 15th and gave them all sorts of

information on thig case, correct?

Yes. '
And ag you sit here today you know that the information |
Cecelia Plerce gave to the polive on June 1l4th and June 15th
inculpated you in this crime?

Yes.

50 now, testifying before this jury, you say to us the day
before I told Cecelia Pierce I was involved or I knew about
the nmurder beforehand, right?

Right.

And is that the first time you ever told Cecelia Pierce that
you had anything to do with the murder?

I didn't tell her that T had something to do with it. I
told her that I'd known about it.

Okay. &o why don't you tell the members of the jury every-
thing vou told Cecelia Piexce that you knew about the murder|

I just told her that I'd known about the murder before it
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wags going to happen.

S0 that's the only thing you told her?

Yes.

Only knew asbout 1t --

Well, there was a conversation aftexwards.

What's the conversation afterwards?

I told her that, and she said, "How come Bill didn't tell
me that you knew about it?" And I said, "Why? You knew
aboyt it?" And she said, "Yes." And then she went on to
talk about a couple things that I'd never heard about
beforehand.

Okay. Why don't you tell us what Cecelia Pierce told you
that you'd never heard about beforehand.

That there was a prior attempt onh Greg's life.

Okay. So you're saying June 1l3th -~

There's a couple things. Do you want me to go through all
of them?

Yes. I'm asking you. DPrior attempt. What else?

She had told me there had bheen a time she had gone to look
for a gun with Bill at Papa Gino's, and she had told me that
Raymond was with Bill the first time. And --

Anything elge?

That they'd taken my car.
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Anything else?

That =~ that Bill had done it, and that Pete and J.R. ware
with him. But, gee, I can't really remember because there
wag a lot of things going around in the newspapers at the
same time, too, and soma of the things she was telling me
were in the -= algo in the papers, so I'm not sure what
exactly came out when.

Uh-huh. Aand thig is all the information you got from
Cecalia Plerce before --

Oh, and she teld me that they'd dropped gloves at the scene.
She sald gloves. More than one,

Where was she getting all this information?

I had assumed that Bill had told her.

So what you're telling this jury today is that Cecelia Pierce
and Bill Flynn are having all these conversations about the
murder of your husband which you know absolutely nothing
about, is that 1t?

Yes. They testified to that also.

Right, but they also testified that you knew all about it
and were part of it.

Right.

That's the part vou're saying no?

Right.
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All right. Okay. Aand you're telling this jury that the
murder of your husband oceurs and Cecaelia Pierce, who is a
good friend of yours, for the whole year and a half and all
through that summer never says anything to you about it
until two days after the boys are arrested?

No, I didn't say she's never said anything to me about it.
We talked about it almost every day like I talked to every-
body about this.

And you talked about it every day, she never once told &ou,
“Hey, I'm really sorry your husband's dead, but I can help
you here figuring out whe it was"?

No. She did say she was sorry Greg was dead,

What you're telling this jury is that Cecelia Pisrce
intentionally withheld information from you concerning

the murder of your hushkand?

Probably becausze she had some involvement hergelf,

Okay. 80 what vou're telling thies jury is Cecelia Pierce
wanted yvour husband dead?

No, I'm not saving that at all.

Well, you just said she had some involvement.

In procuring a firearm.

Let me finish the gquestion, ckay? Then you c¢an answer,

why did you think Cecelia Pierce had involvement in the

s " [ PO
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death of your husband?

T didn't think ghe had any direct involvement as far as I
didn't believe that she was there on the night of the murder,
but I believe she had some knowledge of it.

Okay. And you think Cecelia Pilerce would intentionally
withhold this information from you and from the polica

and never clue you in?

Yed.

Anéd why would she do that?

That's what I was trying to figure out,

You have no idea as you glt here today?

I have an idea now,

That's what you told us yesterday, that she wanted to be

the center of attention?

No, my idea now is she had her own involvement in this

in procuding a firearm with Bill; therefore, she was

trying to protect herself.

20 the way Cecelia Pierce was going to protect herself was
not going to come in and telling the police, "Hey, I tried
to get a flrearm, Let me tell you about Bill Flynn, who did
this murder,” and all that stuff; her way of protecting her-
self is to ¢oma in and make up thls entire fabrication about

your involvement to save her skin about a firearm --
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A It wasn't an entire fabrication. ,

Q Excusge me, Mrsg. Smart. I'll let you answer the questions.
Please don't interrupt my gquestion.

A I'm sorry.

Q It'es difficult for Bill.

A pid you finish?

Q She came in with this entire fabrieation just to get you in

r trouble, te wrongly send you to jail, to wrongly accuse you

of murder, falsely accusa you of averything, mateh her wits

against yours because she tried to get a firearm at Papa

" Gino's?

A No, everything ghe said was not an entire fabrication
because she did tell the police that I had known about the

murder beforehand, and I did tell her that.

\Q How do you know she told that to the police?

[A How do I know that? Because she just said that on the
stand, plus I read it in the paper.

Q When did you read it in the paper?

A After I was arrested.

llQ 80 after you're arrested now you're starting to put
together what Cecelid Pilerce had done, right?
@EB il A I was trying to put this vase together from the day Greg

waks murdeted.




1667

Uh~-huh. We talked about that yestexrday and how you were
trying to put it together, and how you halped the police put
it together, right?

No, I don't know that I did,

You called the police over to your house to talk about a
chip on the wall?

Yes.

You pointed out to the police a dented candlestick?

Yes.

You did all those things?

Yes, I 4id.

You're really going out of your way to tell the police avery-
thing they need to know to try and solve this, is that rights
Yes, except for the affair,

Excaept for the affair?

Right. I was ashamed of the affair, T still am teday.
Let's == now, on 6-1%2 you talk to Cecelia Pierce, right?
On the telephone, yes.

Yeah, okay. And you ware talking to Cecelia Pierce -— 1
mean, your plan now is to try and get more information,
right?

Not over the phone, it wasn't.

Well, just in general with Cecelia Pierce, correct?

e R e
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A No, not =-- at June 1l9th my plan was to try and stop her
from going to the police and turning me in.

Q That's only because it was on the phone?

A No, that was my plan everywhere. That was my plan during
the body wire conversationg also.

Q 1 see, yvour plan switcheg?

A I told you my plan switchad on June 13+th when she --

Q June 13th, what's your plan?

A My plan was originally when the day started to get more
information from her and by the time the day was over she'd
told me that she was scared and that she was going to go to
the polica, and she was --—

Q &he told you Biil had done it?

MR. TWOMEY: Ojbection, Your Honor, He interrupted her,
A Right.

THE COURT: Objection -~

THE WITNESS: And I'm almost finished.

THE COURT3: She may finilsh.

by And she had told me that she was going to the police and she
was going. to tell them that we, meaning she and I, knew
about the murder beforehand, and, of course, I automatically
panicked because I didn't want hex to do that. 8o my

intention from there on out was to try and talk her out of
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going to the police.
o] S0 why didn't you go to the police before her and straighten

the whole mess out? Why didn't you go to the peolice and

say, "Hay, you know, I was just talking to Cecelia. Oh,
my God, she knows Bill, this kid, did it. I was wrong fxom

the beginning. I'm really embarrassed about my affair.

Please don't tell anybody about it, but now you can solve

tha murder of my husband, now you can tell the Smarts how |

their son died, now you can tell the world how this

gensaless thing has a sense to it." But you didn't go to

%ﬂ% the police on June 13th after talking to Cecelia, correct?

A Because I was scared. I was afraid, and I had heard rumors
that I was going to be arrested and I was afraid, yes.

Q All right. Now, I didn't really ask you why, but I'll gladly
have you tell us ——

MR, TWOMEY: Objection, Your Honor. The guestion started with

"why."
A It started with "why."
0 I thought it was yes or no. But, okay, you didn't go, and

the reason wasg why?

A Bacause I wae gcared and I was afraid.
ﬂ@@ 9] Scared and afraid. Of this 15~year-old girl?
A No, I was scared and afraid of thisg entire murder. I was

scared and afraid and confused of everything that was going
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on and all the rumors that I was hearing.

And you thought the best way to solve that, the bast way

to deal with this fear, the best way to handle this
confusion and all your fears is not honesty is the best
policy, go to the police and tell them everything, let them
sort it out, bacause in the end ypu know you're telling the
truth and nothing will happen; your decision is to with~
hold information and to gtart playing mind games with
Cecelia?

Yes, at the time that was my conclusion.

Okay. Now, on June 19th you had phone c¢all contversations
with Cecelia Plerce, right?

Yeg, I adid.

Okay. Now, you tell Cecelila Pierce, "If they ask you to get
a lie detector test, which I doubt they will, then you just
-- you just say you're going to get yourgelf a lawyer first
and any lawyer will tell you not to"?

Right.

Okay. Did it ever occour to you to encourage Cecelia Plerce
to take the lie detector test, to say something to Cecelia
Pierce like, "Hey, just go talk to them. Don't worry about
the lie detector test. You can handle that thing. Just

give them a statement,”" because you would know, of course,
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that the policefwould find something out about the murder,
right? I mean, if you encouraged her to take the lie
detector test --—

Right,

=~ police might know who killed your husband?

Right, but she'd be on the lie detector test saying I was
having an affair and I knew about it beforehand, and all thos
things, which I didn't want her to say.

S0 why don't you just be honest with the jury and tell us 1t
was more important to you that thie affalr, which would link
you to Bill and then to the murder, not come out, over all
thig expresslon on your part that "I'm obsesged with solving
thig crime; I'm obgegszed with finding out who murdered my
husband;" but you're not so obsagsed that you're willing to
tell the police what you know, are you?

I wanted to solve it in my own mind, in my own life first,.
Then what were you going to do, make a citizen's arrest?

No, I wagn't. At some point, obviously, I would have gone to
the police with it,

80, Pam Smart, a 23=year-old student teacher, was going to
use her own investigation gkills, do her own investigation,
not tell the police what sha knows, talk to Cecelia Pierce,
go out and talk to whoaver else she knows, then of course

write a report and mail it in, or what were you going to do?
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MR. TWOMEY: I object to the form of these questions. They're
mulii-part guestionsg. They can't be answered
ves or no., Numerous assumptions. BEssentially
speaches,

MR. MAGGIOTTO: It's eross-examination, Your Honor,

THE GOURT: Crogs-examination. Objectlon's overruled.

A Firgt of a2ll, I'm not a teacher. And second of all, ves,

that == that wag my intention, to figure it out on my own.
My husband was murdered. I was not thinking rationally.
And unless you've gone through something like this, then
maybe yvou cen't understand.

Q 8o, in other words, now what you're saying is this talk with

Cecalia is tha product of some irrational behavior on your
part?

A I'd say.

' Q S0 it's not a conscious declslon to find out information
from her?
A It was hoth, Tt was a very confused state.
Q S0 later om, the same phone call convarsation, you say to

Cecelia Pierce, you're talking about the 0J video, and sghe
gays she's looking for her aopy, and you say, "Well, the
Depaxrtment of Citrus doesn't like the video anyway, you

know." And Cecelia says, "But I told him that the
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superintendent had all the copies,” talking about somebody
from the press who wanted a copy.

And you szay, "But aggording to J.R,, Raymond and Ralph
gaid" -~ doesn't come out in the tape.

And you say, "That's Raymond and Ralph, you know what
I mean? Just say you don't, and that's it, you know,”

And you say, “"Yep." And you say, "I mean, they can't
arrest and convict him on the word of another person.”

And Cecelia says, "well, llke you said," -~ "like you waid"
~- “they can always switch it around and say that Raymond and Ralph did

it. 1]

And you say, "Right, and that's it, you know, how would Reymond and |

|

Ralph knew, know anything, you know, becavse maybe somsbody told them

that or that somebody else said" —-

TWOMEY : Objection, Your Honor.
WITNESS: Iz this a question?
TWOMEY : Is this a question or reading into the record —

MAGGIOTTO: I'm getting to the question, Your Honor. It's the foundati
TWOMEY - Appears to me he's putting in a transeript. If you want to

put in a transcrip{:, he should do it tlhrough a witness.
MAGGIOTTO: Judge, I have specific guestions designed for each statemen
COURT: The objection is overruled.

MAGGIOTTO: I don't want to givae it out of context. Trying

o1l .
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BY MR. MAGGIOTTO:

te give the jury the full context.

Q

Q

The last statement you said, and I'll repeat it, "Right,
and that's it, you know, Raymond, how would Raymond and

Ralph know, know anything, you know, because maybe somebody

told them that or zomebody else said that they did, you
know what I mean? They can't -- you're not gonna get
convicted of murder on someone elsa's opinion, you know what
I mean? Like if you were missing that night or something
like that,”

How do you know what is aceording to J.R.?
I don't — what was the statement that I said about J.R.?
You said, "But accoxding to J.R., Raymond and Ralph said® ~-
Right,
You saild, "That's Raymond and Ralph, you know what Y mean?
Just say vou don't and that's it, yvou know." I mean, didn't
you tell us yesterday that when J.R. and Pete and Bill were
at your house you went upstairs because Bill said leave us
alone, and you stayed upstairs for 45 minutes, right?
Right, and "according to J.R." meant according to what I
had heard J.R. was saying, becauge I had also heard what
Raiph and Raymond were saying and I had heard what the entire

Town of Seabrook were saying and what the police were saying
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and the newspapers were saying.

What did you hear J.R. saying?

I heard that J.R. was saying that Ralph and Raymond had done
the murder.

You heard this from J.R.?

No, I heard it from Cecelia. Cecelia 8aid J.R. was saying,
"I heard J,R, was saying up in ADC that Ralph and Raymond had
done the murder."”

S0 on June l3th, what time of day -~ I mean on June 19th,
righe?

Right.

Right. J.R. has been in ADC for threas, four days, and
you're saying rumors have gotten back?

On June 19th he's been there for nine days.

June 1llth, it's eight days, right?

Right.

You say rumors have gotten back about what J.R. is saying at
ADC?

Absolutely. Rumors were getting around about everything.
And you're saying that J.R. was saying, "What about Raymend and Ralph"?
Like I said, J.R. never said this directly to me, but I had
heard that J.R., was saying that Raymond and Ralph had
committed the murder themselves and were bhlaming it on Bill,

Pete and J.R.
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I'm sorry.

Raymond ==

So why would you say to Cecelia, "Just say you don't know,
and that's it, you know"?

Bacauge I'm telling her to say that she doesn't know
anything.

Later on whan Cecelia says to you, Well, like yaou said,
they can always switch it around and say that Raymond and
Ralph did it."

Right, because that's what I had said. J.R. can say whatever:
he wants up in ADC. I don't know what he's saying. They car
alwaye switch it around and say Raymond and Ralph did it,
Why are you telling this to Cecelia Pierce?

Because we had had discussions previous to this about it.
Ahout what?

About the possibility of Raymond and Ralph doing the murder.
And so now this time after Cecalia Pilexce has told you on
June 13th that Bill Flynn has done the murder, which is

news to you, five, gix days later you're now saying -- you're
talking about somebody else may have done the murder?
Yes, I did not want to belisve Bill Flynn committed this
myrder.,

So there's nothing anybody could have done to cenvinge you




1677

that Bill Flynn committed this murder?

At that point, no.

And so for that reason --

I gtill -- T still even after his arrest didn't believe that
he had done it,

Because Bill Flynn's not that kind of guy who's going off
and masternind a murder, is ha?

I don't know.

I'm sorry?

Apparently, yes. He pleaded guilty to the crime.

Uh-huh. But you never thought that, right? I mean, your
opinion of Bill Flynn, he couldn't do that?

Murder someche?

Right.

No, I didn‘*t think so.

Po this jury you're going to =ay, well, yés, now it did
happen?

He said he did it. I don't think he'd plead guilty to a
crime if ha wasn't guilty.

Now, when you say to Cecelia, "They can't -=- you're not gonng
get convicted of murder on someons else's opinion," who you
talking about? Who's this "they;" the police?

she -=- no, she said I believe Bill, Pete and J.R. were

possibly going to say that she had known about the murder

il
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baforaehand and that she was worried that if thay gaild that, the police
would arrest her.

S0 you're giving her comfort at this point?

Right, I told you I was doing everything I could to try and
get her not to go to the police.

And at this point it was strictly because of the affair?

No, I just == I said earlier that it was alsc because I had told her that] .

I had known about the murder beforehand, that I didn't want her to say thgt.

Was it your big fear you would get wrongly accusged if Caceliy
Pierce went to the polica?

That's what happened. That's why I'm sitting here today.
Right. Be you don't think it was more important back then
to go to the police and straighten out filrst, put vour
enmbarrassment aside and say, "Hey, before this goes any
further, let me tell you what happened"? You don't think
that was important to do, do you?

I wish I would have made that decision way back then and
none of us would be here today.

Is that what you want this jury to believe?

Yes, I want this jury to believe the truth.

And they'll make that decision, right?

I hope so0.

And that will be based upon all the different times you said
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you were telling the truth, but in fact you kept things ko
yourself, right?

I've said to this jury that I did keep things from the
palice. T've not denied that. I've not denied that I was
trying to hide an affair. You're absolutely right. I did
not want the whole United States of America to know that

I'd had an affair.

But you were willing to risk being wrongly accused. In your
vergion of what happened, you would risk the murderer go
free. VYou would risk you being wrongly accused. You even
said yesterday that you thought Bill Flynn was wrongly
arrested because they'd heard about the affair.

I wasn't willing to risk that. I was scared and I was trying
to make decisions, and I was 22 years old and I make the
wrong declsiens,

Isn't it possible that the other gide of the cein, what's
really happening here is, if Cecelis does go to the police
ghe might teil what she really knows and Cecelia Pierce
might be telling exactly what she told this jury when she
testified, that vou knew about it from the beglnning and
were all part of it?

No, becauge that would bs a lie.

In your opinion?
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In my epinion,
And that's what you want this jury to believe, right?
Yes,
Now, Cecelia Pierce hange up the phone. 8he tells you that
the police are coming over, right?
I guess.
aAnd then you ¢all her back a few moments later, right?
Right.
And you called her back, and one of the things yvou say to
her, you say, "They're on trial, and that's it, and so you
just, you know, answer the questions and that's it. ‘They're
gonna try and get you to talk and to confess and, you know,
they're gonna say, 'We know you know' and all that, you know,
try and make you nervous, but all you have to do iy just
maintain the same story, you know, and that's it, that, you
know, yvou don't know, and that's it, you know. As far as,
as far as whare you were that night, I would get the story
straight, you know, so that they don't get susgpicious and
wonder where you were and all that, vou know? But just
answer thely guestions and don't offexr any information,
you know?" -

And she sayd, "Yeah, I know that, I'm just -—- I don't

know, I'm nervous ‘'cause, you know, the "W keeps on saying
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they're gonna arrest a girl for driving them up there."
Right.

You say all this, you call Cecelia Pierce Back to tell herx
don't confess?

Right,

You c¢all her back to =-- just to answer the questions, don't
offer any information,

Right.

Did you ever think to say to Cecelia Pierce, "Look, don't
tell them about the affair but tell them what you know about
Bill"?

NO.

Never entered your mind?

No, because then she would have said I knew about the
murder beforehand. When I was talking about getting her
story straight was when she had originally gone to the
police =-- well, they'd come to her, I guess, and they
agked where she was the night of the murder and she had
told them that she was at work at Papa Gino's, and the
found out later that she was really at her aunt's house,
and I told her that she battar get the story straight
because it was the truth. It was -- that wasn't a lie.

When did she tell you thig?
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A Shortly after the murder sometime that her -- I think she
said her mother had told the police that she was at Papa
Gino's that night and she wasn't really, and she wasn't try-
ing to lie, her mother wasn't trying to lie either, but I

just filgured if she got that straightened out then they

wouldn't wall Papa Gino's and find out she wasn't there and |
I

then think she was involved like at the murder scene or samethini.

Q And now a very few moments later --

1MR. TWOMEY ¢ Can we get a page numbar?
MR, MAGGIOTTO: Page 3, 02.

0 -- you say t0 Cecelia -- she's worried about being arrested

” because the paper =zald a glrl was going tc be arrested,

Iy Right.

Q Do you remember you tell her she didn't have a car, it's not
going to be her? Do you remember telling her that?

A Right, I was trying to calm hex down.

Q You say, "Or, or whoever it was. But you have to reallze
that if the police were going to arrest someone it would

- probably have happened already. So obviously that was just

a falge report because by the time that they went == heard
“ about Bill and all them and the time they arrested them it 3
[ was like friggin' two houms, you know what I mean, or what-

ever, it wasn't a long five-day period. You know what I'm
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saying?"
And.-she says, "Yeah."
6 you say, “So that's it, you know."
And-she says, "Well, obvicusly Bill and them must

not be saying anything ot we would have been arrested

‘already."

You say, "Well, I don't know what they're saying.'

Cecelia says; "Yeah."

And you say, "That's the thing, if they're saying that
weé knew then the police can't bust us because we're saying
that we didn't know, and that's it, you know what I mean?"
Right. Is this & question?

Yeah, the question is, is she saying that Bill and them were

talking you'd be arrested, right?

Exactly.

Now, how would Cecelia know that if Bill and them were
‘talking that you would be arrested?

Bécause I told hér that Bill knew that I knew about the
‘murder.,

‘Now you're telling us that you vold her that Bill knew that

you knew about the murder?
Exactly. I told her I knew before the murder beforehand,

and if Bill committed the murder then obviously T would have
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known and Bill would have known that I knew.

But knowing about the murder beforehand doasn't necessarily
make you involved?

I think it does.

Okay. So when you're saying =~ now you're saying to Cecelia
that you not only told her that you knew but also told her
that Bill knew you knew, and that when Caecelia was thinking
this, you're saying to her --— she's saying to you if Bill
talks he's going to inculpate you?

Exactly.

I meah, it's really well the way thip works. No matter
what Cecelia Pierce says, you're able to talk about it in
such a way that the two of you know exactly what you're
talking about but you never had any detalled conversations
about what you actually knew, right?

Exactly.

You only told Cecelia Pierce that you knew about the murder
and that you told Bill you knew about the murder and nothing
nore?

Right. If you notice on the tapas, she's the one talking
about all the details of the murder, and I'm sitting there
agreaing.,

The jury heard the tapes and they'll make that decision of
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what is actually said and who's doing all the talking and
who's just sitting there answering quesdtions, and they'll

listen to that, right?

A Yes, they will.

Q Okay. Are you afraid to let the jury do that for thenselvesd

A Absolutaly not.

Q S0 now Cecelia Pierce is telling you, "If they're talking,
we would be arrested," right?

A Right.

Q Okay. 5o obviously Cecelia Pierce, in your mind, must have
an incredible fear that Bill then has detailed information
about her involvement?

a You'd have to ask Cecelia. I don't know what her feelings
were. I can only comment on what mine were.

Q You tell me what you think it meant when Cecelia said if
Bill and them were talking she was going to be arrested.

MR, TWOMEY: Objection. Calls for speculation,

MR, MAGGIOTTO: Explaing her actions on the tapes, Yow Honor. On the

tapes and her condwt after the fact,

THE CQURT: Objection's overruled.

Q Tell us what you thought it meant.

A Specifically what again?

Q Specifically?

A Yeah, Wwhat -~

a4 .
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A person tells you that if the guy in jail starts talking
I'm golng to be arrested, what doer that mean to you?

That she had some Involvement.

That she had some involvement. B8he knows probably a lot
more abont this murder than yvou knew == thought of hefore,
right?

Right, I didn't know how much invelvement, but —-

So after June 19th you don't go and tell the police that
night, "My Lord, I can solve the murder. Let me tell you
what Cecelia just told me,™ right?

No, I was thinking about trying to get ahold of Bill to --
because I wanted to confront Bill with the information
Cecelia had given me and see if he would tell me whether
or not he had done it.

Didn't you think that would be very susplcious? Hare you are
worriad about the affair coming out and you're telling this
jury what you were going to do is go see your ex-lover who
ig in jail, arreasted for the murder of your husband and have
a vigit with him?

That's exactly why I didn’t go and wag trying to think of a
way to contact him without being that obvious.

80 you were golng to =- you know, how were you going to do

that?
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I was thinking of ways to do it, and T did do it by sending
a tape owver.

8o that tape that Bill referred %o with that letter was from
you?

Yes, it was, and I knew when he got it and played it he
would know it was from me, and I was hoping he would call

me to talk to him, but he never did.

Your ex-lover who killed your husband, who's now in jail,
and has testified he got the tape from you, and you can't
dispute that because the letter exists, you're now gaying
"Oh, veah, I gent that," but c¢learly for innocucus reasons,
right?

The reason being what I just said,

Yeah. When does your lovalty switch? When does your lovalty
switch away from your embarrassment away from your affair,
away from keeping this quiet from everybody and letting the
world decide what really goes on here, and when does it switgh
to solving the murder of your husband, which you said and
professed many nillions of times was the number one thing
on your mind? Whan does it switch?

That was part of the whole thing.

The only time it switched is when you came into this court?

No.
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You didn't tell any of the police prior to your arrest
about it, right?

Greg was dead., I didn't feel like dragging either one of
us through the mud,

I see, Greg was dead, so it no longer mattered, right?

No, that's what mattered.

That mattered more than anything that Greg was dead, but
not that much, though, really?

That mattered more to me than anything.

It mattered more to you than anything, so explain to us again
why you're worrled about embarrassment and you're worried
about being exposed about having an affair took precedence
over you telling the truth?

Bacause I was confused and I was stressed cut. I had no
information at all. &and when something like thils happens,
people don't always act correctly, they don't always act
ratlonalliy, and I used very podr judgment, and I'm sorry
for that, but I did not have anything to do with the murder
of my husband,

And honesty's the best policy in your book, right?
Apparently not always.

Now, the vary next day you have a full cpportunity to talk

to the police, right?
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Contact that I initiated, ves.

You initiated?

Yes, I did.

Okay. Thay wanted to talk to you about the certification
hearings coming up, corrvect?

I called them up and asked them why ne one was talking to
me about anything since the kids had heen arrested, and
how come I had no informatlon once again.

But June 29th is when they came to you and talked to you
about maybe having to testify at a certification hearing?
Right, because I said I wanted to help in any way in getting
them certified as adulty,

Now, you wanted to get Bill Flynn, right? Isn't that what
you Jjust sald? You wanted to know anything you can to get
them certifiad as adults, right?

If he murdered Greg, I wanted him in jaill.

Right, and if he was going to bhe certified as an adult, the
full thrust of the criminal justice system would be thrust
upon Bill Flynn, right?

Yes.

And that's the same conversation we talked about yesterday
when they said, "We need a little help on the motive here,"

you said, "Beats ne, guys"?
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Right, because I did not think that an affair was a motive
for murder,

So not only are you talking two different things to Ceacelia
about pretending you were involved, telling her not to go to
the police to gave the affair, you're also telling this jury
that you really wanted to get them cerxtified and wanted to
help in any way you ¢an, ahd you keep saying you want to go
to the police and tell them and be helpful; at the sams time
you're telling this jury you're not going to tell them what
they need to know, you're making that declsion?

Right.

Bacause if you told them what you knew they'd find out the
connection to the murder, wouldn't they?

They had pretty much established that.

They'd already pretty much established your connection to
the murder?

They'd established that I had had an affair,

I'm sorry?

They had astablished that I had had an affair,

So on Juna 20th they'd already know, is that what you're
telling this jury?

I think they did.

Did you ever say to them, "Hey, you know about my affair,
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I'm really making some mistakes here. I1I'm really screwing
up. Let me come clean with you"? Did you ever tell them on
June 20th? Yes or no.

A Nope .

Q In fact, they asked you about Cecelia, you <~ in fact, they
didn't ask you about Cecelia, you went eut of your way to
talk about it?

A Right, I wanted to try and throw them off the track of her.

Q And the reason you want to throw them off the track is
because you haven't guite finished your own little
investigation yet, right?

A Exactly.

Q It's now a month and a half that Greg has been murdered, and
you, Pamela Smart, your own investigation is just getting
underway and you need more time?

A Exactly.

Q Did you think you could do it bettexr than the police?

A I didn't care.

Q What were you going to do If you finished your investigation
Cecelia told you she was involved, Bill Flynn tells you he's
involved; he says straight to your face, "Pam, I loved you
s0 I killed him," what were you geoing to do then?

A I would have gone %o the police,
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only then would vou have gone to the police, xight?

Right, I wouldn't have believed it unless I heard it from
Bill's mouth.

So your excuse to this jury of having néver helped the police
with this information is strietly because you hadn't finished
your own investigation, right?

And I told this jury that I don't -- I didn't want the

affair to come out.

I kpow, and that's obviously given the choice between telling
what you know, you know ~- let me rephrase this,

In every clrcumstance we've seen over the past two days
when it's come to a choice between expesling you in your
embarrazssment with this affailr and helping anybody, families
understand this murder, the police investigate and start
putting the pieces together, the affalr always has won out?

I wag not convinced that Bill did the murder, so that's not
even a choiea that I made.

Yeah.

Because L1f I was convinced that he did it and then I didn't
talk about the affair, then that would be differeant than
the fact that I wasn't convinced that he did it.

Are you done? Now, the question is, did the affair always

win out? Yes or no.
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No, that was & congtant struggle in my head. Not always.
Okay. B8Bo tell us when you decided to tellvwhat you knew
instead of keeping the affalr secret up until June 20th.
¥You tell us.

I dida't, There wasn't a time.

I'm sorry?

There wasn't a tine,

Going back to the question when the choice came down to
whether telling of the affair or giving the police informa-
tion, up to thig point the affair always won out?

Yas,

So now you're talking to the police June 20th, the day
after you talk to Cecelia Pierce on the phona, few days
after she first tells you all the information she has, and
this iz what you say to them. Page 45. "Yeah, well, the
only concern I really have honestly is I'm -- I'm == I ~-= I
don't know if I agree with how Cecelia, poor Cecelia, is
being treated in all this. I really don't know that I
agrae with thet, I mean, Cecelia I highly doubt had any-
thing to do with anything sbout thisg. G&he's not even
friends with those guys ag far -- with the exception of

knowing them in school. I mean, she never went out with

then on the weekends or --1
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Danny Pelletier says, "Yeah."

And you continue, "-- or anything like that. And I mea;,
thig 1 all just way too hard for someone like her to be
invelved with, I think -~ and she keeps feeling like she —-
like she's being, you know, I haven't talked to her a lot
but I talked to her a couple of times that she's, vou know,

being acousad of all these things that she doesn't know and

now her parants are like, 'Well, maybe you shouldn't talk
to Pam until thisg is over,' and all that., And I kind of,
you know, I kind of resent that bacause I mean, she's my
intern and, yes, school's over pow, but" --

‘And then Danny Pelletier goes on about her being your
intern.
Right. I just told you that I was trying to keep the
police away from her.
Not only were you lying to the police by omission, by not
telling them about the affair =--
Right.
—— you're even consciously making an intentional decigsion
not o be truthful with the police about what you knew about
Cecelia?
Exactly. The police weren't truthful with me.

Tha police aren't truthful with you?
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They weren't.

Why don't you tell the jury what the police told you about
talking to the press shortly after the murder of your husband
About the press?

Yeah, what did the police tell you, any one of them?

I beliave Loring Jackson told me that it wash't a good idea
to talk to the press, and that's one specific¢ person.

Didn't they gpecifically tell you not to reveal details of
the homicide because that would impinge on the investigation?
Right.

And within three days of your husband's death, you're on TV
with Bill Spencer saying this iz a burglary, not a drug case’?
Right, becausge everyone was saying that Greg was a drug
dealer, and Grag was not a drug dealer. Greg was a good
person, and I didn't -- I did not want him buried with peoplj
on the news saying that this must be a Mafia killing and
drug related and all these things.

So that was mors important to you than letting the police
do their job and figuring out who committed the crime?
Giving Greyg some dignity, yes, that was more important to
me .

You were afraid if the police did their investigation, the
dignity wouldn't come out?

Not then. You should have hsard what the news was saying.
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It was important to you at that time to make sure that you
got your version out as soon ag possible that this was a
burglary.

That's what I was told by the police it was,

Yo talked to Bill sSpencer not only before Greg was buried
but yvou did a full 15 minute interview with him in your
house four or five days after that, right?

Right, and I talked about Greg.

And you also talked to the Union Leader, the Derry News?

1 sure did.

You talked to them all?

Yep.

And the police had been telling you not to talk to the press,
correct?

They didn't say don't talk to the press. They sald sometimes
the press mixes your words up, which I definitely learnad
that lesson.

And you disregarded all that?

Yeah.

No, d4id you talk <o the press?

I said yes.

At some point after that the press started saying, you know,

wa're not going to glve you any more information at this
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point, you couldn't bhe trusted?

The prass?

The pelice. I'm sorry.

Did they say those words to me, is that what you're asking
me? They never said those words.

They didn't tell you, but I'm saylng they stopped giving
you information shortly after that, right?

They nevexr gave me information before that. They didn't even
tell me Greg was shot, I found ot Greg was shot on the radio while I
was driving down the road.

And that was what, the very hext day?

Right,

When the a ttopsy report was released, right? E
Right, and I'm the victim's widow and I found out on the
radio.

But they told youabout their investigation in New Jersey, didn't theyp?
They mentioned something abo vt being in New Jersey.

They were looking at leads in New Jersey, right?

I think they seld something about a gun ring or something.
They also told you about investigating some people in
Grag's past, Rim Silver?

Yes.

Okay. So they told yovu about that, right?

I told them about that.
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They came to you, though, and asked you about it and told
you what their investigation showed, right?.

No, they never told me what their investigation showed.

They just asked guestions.

And they came to you and told you about it?

They asgked me about it.

And did you ever go to the police and say to them, after
June 19th or during this interview on Juns 20th, and say,
"Look, I know you guys are a little amoyed at me and I know you
guys haven't been giving me stuff. Iet's meke a trade here. I
have some qreat information. I'll give you my great information if yom
glve me your information.” Did you ever say that on June 20th?

They didn't seem too concerned with anything I had to =ay.
They dldn't? I mean, they talked to you for 45 minutes on
tape; they didn't seem too congerned?

Yeah, about certification.

S0 you tried to tell them, Is that what you're telling this
jury, you tried to tell them but they wouldn't hear?

No,

You're telling this jury they didn't seam too interested in
information about who might have killed your husband, is that
what you're telling this jury?

They didn't seem too interested in my opinions or theories.

Did you offer the opinion that Cecelia Pierce knows about




1699

this crime?

A No, I didn't.

Q You did just the opposite; I read it a second ago.

A Right,

0] You did just the opposite?

A Right, and I just said that.

Q And, you know, you have to admit that because it's on tape,
right?

A I have to admit that because that's the truth.

Q You have to admit to this jury you were hidinc the infoxma=
tion about Cecelia Pierce from the police bhecause it's right
there on the tape; there's no way you can ever deny that,
aould you?

A If T wag guilty, I would have pleaded guilty and ples
bargained with the rest of themn.

MR. MAGGIOTTO: Oh, Judge, strike as not responsive.

THE COURT; Jury will disregard that statement.
MR. TWOMEY: Your Honor, can we appreach for a minute?
THE COURT: All right,

[Bench conference - no record.]

IN OPEN COURT BEFORE THE JURY:
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BY MR, MAGGIOTTO:

0 Now, your attempts to distract the police from Cecelia Pierce
go way beyond your saying just that she's sgared and I think
she's being poorly treated, right?

A Ara you talking about a specific instance?

0 I mean, when you talked to the police on June 20th, the very
next day, you not only say that Cecelia Pierce is not connectied
to the crime, but you say that vou counseled her to tell the
absolute truth, right?

A I said that to the police.

@% Q Well, let me read it to you. Page 48.
A Uh=huh.
Q Danny Pelletier says to you, "But Cecelia's mother, getting

back to that, thinke that we're treating her poorly or thinks
the police are,' And you say, "Yes" -- or "Yeah, Cecelia
does too, I think."

Danny Pelletiar says, "Should leave her alone or" w-
and it's inaundible,

Apd you say, "She feels like she's being accused and
that she didn't do anything and that -- T mean, for a 15- or
l6~year~-old kid, I guess, you know, if you're accused of
ﬁﬁ something that you didn't do, I mean, nobody, I mean even me,

I'm 22, I don't want to be accused of something I didn't do,

but for a young person I would think that that would he
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awful, especially if you see other people getting arrested,
you know, that they are == that were around you or whatever,
I mean it probably would have to be geary. I would think --"

And Detective says, "Uh~huh."

You said, "You know, even if you're not guilty,”

And Danny Pelletler says, "Well, she's just one of

probably over a hundred people we've talked to since —-"

And you interject, "Right, I'11 tell her that. "

And Danny Pelletier says, "-- since May lst."

You say, "You know, I say they're just deing their job
and, you know, just answer, just tell them the truth and
that's it., You just answer the gquestions and whatever,®

And she says, "But I tell them the truth and they
tell me they think I'm lying. And, you know, I don't know
what to tell you, Cecelia, T can't control the police. I'm
very sorry that this has happened to you. I mean, as far as
the press goes, they're bothering me and calling my
gecretary."

Now, you tell the police on that day that you've
counseled Cecelia Pierce to tell the truth and just answer
the questions?

Right,

That's a bold fage lie.
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Right.

Just as the other thing about your information of Cacelia
Pierce's involvement is a bold face lie.

Yeg,

And you know that this is on tape and has been on tape
since June 20th, 19920, correct?

Audio tape?

Yeah, auvdio tapae,

I guess, 1f you say.

Well, I mean, you know, I could play it for you right now
and you'd hear it, right?

I beliesve you.

I'm sorry?

I believe you, 1f you --

Danny Pelletilex could come in and testify about what went on at that day,
right?

Right.

And on June 20th were you trying to impress the police with
your own honesty?

Wags I trying to impress them?

Yeah,

I don't think so.

Well, wasn't it the same day vou sald, you know, my honest

to God's truth, I'm just going to tell you my honest to
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God's truth in this case?

A Which is that I didn't think that the three kids did it.

0 But when it came to Cecelia Pierca, 1s your honest to God's
truth something you decided you no longer needed at the mament?

MR, TWOMEY: Could I get a page reference to that, Mr. Maggiottoz

A Right.

MR. MAGGIOTTO: It's 32 or 35, 37. Her honest to God's truth,

MR, TWOMEY: Thank you.

Q 8o your honest to God's truth just switches as wa go along.

A Right then and there it did.

Q Okay. Now, the police you know didn't want you really to

talk about the investigation, right?

A I don't know what the police wanted from me.

Q Well, how about some answers? Did you think the police
wanted some answers from you?

A After the arrest, no, because they didn't contact me until
June 20th or domething.

Q So because they didn't contact you right away, you decided
the police must not want answers, so I guess I don't have to
tell them about my affair with Bill Flynn or what Cecelia

Piexce knows? Is that what you're telling the jury?

A Yes, I contacted them and I contagted the Attorney General's
Office. 1T believe I spoke with Diane.

0 And that gives you the right not to tell the truth, is that itd
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That does not --

Because you contacted the AG and you contacted the police,
that gives you the right to say what's the truth and what's
not?

No. I made a mistake.

You've made & lot of mistakes so far in this case, haven't
you?

I sure have. Yes, I have,

Was killing your husband one of those mistakes?

No, it wasn't.

Was not getting a divorce, maybe that was one of the mistakeﬁ,
you should have gotten divoread but you didn't?

No, I didn't want to get diveorced.

I mean, it sure looks to me you're trying to cover up what
Cacelin knows from the police, doesn't 1t?

Right, because I told her that I knew something, which T
didn't really know.

Y¥You're playing a double standard with something, with Cecelia
Pierce's mind, right?

I didn't know what I was doing at this time. It doesn't make sensge to
me nOw.

Do you know what you're doing now?

Right this minute?

Yaah,
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A Yesa, I'm telling the truth.

Q Uh-huh. You know that end you'ra testlfying at your trial in front of
this jury, right?

A Right.

0 And now this stuff is on tape and has to be responded to, right?

MR. TWOMEY: Been asked at least four times already, Your Honor.

THE COURT: It's been asked and ansvered,

Q And you know that the other tapes we have that, we haven't
talked about, exigts, and that's your voice on the tape, ridht?

A It sure is, and I don't begin to say to this jury I can
explain evexy action I took between May lst and now.

Q Right. You didn't know at the time you were talking to
Cecelia Pierce she was wired, right?

A The thought croszsed my mind, but, no.

0 Sometime after that you found out she was wired?

A Yeah, when I wag arrested,

Q So now you got to explain those tapes, right?

A I had to explain them anyways.

Q You got to explain all your actions up to now?

A Right, and there's some that I just can't explain.

Q Now, this conscious decision on your part not to tell the

police about the murder -- I'm sorry =- about your affair

with Bill Flynn or what Cecelia Pierce might know extendsd
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beyond the police, right?

To my friends.
And alseo to the press, right? I mean, you even made i
statementa to the press that would support your little theorJ
of secrets between you and Cecelia and not le£ting anybody
alse know, right?

I guesg. I don't -- I'm not sure.

Do you remember telling Naney West from the Union Leadar,

the very next day, you say to her, "The Smarts said the polild

D

were interested in how she perceived the youths' emotional
development when they were iInterviewed recently. The police
asked how she showed their emotional maturity level, Emart
said, and down helow Smart sald she didn't know Randall well
and believed he was a freshman in the alternative program,
None of the boys had any reason to want to hurt her husband,
Smart said, they had never met."

Right, they 41d never meet him, and I didn't think they had
a reason to hurt someone. This ig a murder we're talking
about, not just hurting someone.

I'm sorry?

Not just hurting =omeona. Thig is taking someone's life.
And we've gone over thie a few times, so I'11 make it brief.
The important thing to determine in a murder is the motive,

right?
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Excuse me?

An important thing to determine is the motive, right?

Yag.

Okay. 8o the point I'm agking, the question I'm asking

you ls, besides talking to Cecelia, besides not telling the
police, okay, the police have been taelling you not'to talk
to the press about the case or prefer you didn't, right?
Right, but the press has a way of convinclng people to come
forward, too, I was fed the same line over and over that
people == you neaed to tell what Greg was like, and people
should get a chance to know Greg and just things like that,
and if -- Bill Spencer sald to me that if we keep doing the
stoxy and Keep it in the press then people will be more
aware of it and it will put pressurée on the police to solve
the crime.

On June 2lst yvou're astill worried about talking about

Greg so your worry about talking about is to tell the press,
which means to tell all of New Hampshire, in the Union Leadex
exactly what the police were talking to you about the day
bafore in one of their investlgations?

The whole Btate of New Hampshire already knew there was an
ongoing proce#s to certify the juveniles as adults.

And the whole State of New Hampshire knew the police were
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B

talking to people at Winnacunnet High School and everybody
that the police were talking to was being released to the
general public?

I don't know.

Well, you just said everybody knew about the certification
procass,

Yeah, there was articles in the paper every day and
breadcasts on the news every night saying updates on the
certification, and they were listing -- I remember seeing
articles on the eight criteria for certification and how
exactly a juvenile gets moved into the adult system and --
Why don't you tell the jury who else was interviewsd by the
police who talked to the press and said what they said.
Why don't you just name any other person from Winnacunnet
High School who made comments to the press and said this
is what I told the police,

I don't ~-

Take all the time you need.

Another teacher you mean or =-

Anybody.

I don't —

Not students. Just of anybody who was going to testify

or the police were thinking of having testify at the

-
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certification hearing.

I was told I wouldn't be testifying at the certification
hearing.

That wasn't my question. Do you remember my question?

Who else?

Yaah,

I don't know. I don't know who the police interviewed.
Well, yvou just said it was all over the news and all over the
press.

About the certification procedure, not specifically who was
baing interviewad. Well, it 4id eay teachers and comselors.

You were the only parson who went to the press and gave &an
inside look at what the guestions --

I 4id not go to the press. The press came to me.

And you just can't say no, can you?

I tried, but they were following me around in my car. They
waltad outzida my work and followed me back to my condo.
There was repeated phone messages leff.

June 2lst Nanoy West was following you around, is that what
you're telling this jury?

As a matter of fact, yes, Nancy West was. She was in a
little white car and she waited cutsids my work. 8he drove
back to my condominium in Hampton,waited while I sat in there and

ate lunch, I cama out of the condo, she followad my car back,
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heeped the horn, flagged me over. I was scared out of my
mind because I didn't know who she was, and asked if she !
could come back to my office, and T said no. &he followed
me back to my office, came downstairs in my office and
gtarted talking to meé, and I just ended up talking to her.
But, yes, she did follow me.

What's the words "no comment" mean to you?

That you don't want to talk to someone. But every time they

put no comment they made it sound like I didn't care about
anything. 8o ~-- .
So you were worried about the image you would have in the
presg, right, that you were --

I was worried —-

That you were someone who didn't care.

Yeah, because I did care.

And you were 80 caring about the murder of Grag Smart you
obviously told about to her that these boys had absolutely no reason —-
or Bill Flymn particularly had absclutely no reascn to kill your husband?
Right. I don't think an affair -~ not everyvhody in America
who has an affair ends up having their spouse murdered.

Right. And not everybody in Amerjica whose spouse is murderad

and the ex~lover ls arrested, correct? Right?

There are oceasions, veas. \
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Q And when they're arrested as a suspect, you think it might be

something that's important, right?

A Probably.

Q Go is this another conscious decision, one more time, not to
tell the truth, correct?

A A conscious decision in an irrational state, yes.

MR. MAGGIOTTO: Judge, the next area I'm going inte is a little

bit lengthy, This might be a good time for the morning hrerk.

THE COURT;: We'll take a recess.

@ [Racass at 10:39 a.m.]

BY MR. MAGGIOTTQ:

Q S0 after June 20th, you talked to Cecelia Pierce again in
detall when?

A A few times after that.

0 In detail?

A Yeah, on the phone a couple times. In detail about what?
6] The case.

A No, not really.

Q Okay. &and when's the next time you talk to her in detail
% about the case?

A Theare was small details at a meeting at Papa Gino's when I
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stopped by her work one day.

What were tha detalls at that meeting?

There was more talk about the previous attempt on Greg's
life, and there wag talk about her golng to the police and
being guestioned.

Now, why would Cecelia Pierce come into cocurt and tell us

about that conversation at Papa Gino's if it were to show

that you and her talked about it?

I believe she did say that I stopped by Papa Gino's one

day.

And talked about the attempt?

Yeah. $She had found my license, I don't know if that rings
a bell.

When else did you talk to her, before July lL2th?

There was a phone call at my office.

What was that conversation?

I don't remember specifically. Just about the case.

o Papa Gino's you talked about the attempt, there's a phone
call at your office, then she comes visits you on July 12th,
right?

Right.

Qkay. Now -~

There was some time between. the phone call at my office
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must have been closer to the end of June, because there

was a time period between that --

Right.

=« July 12th,

She comes talks to you in your office, right?

July 12th?

Yeah.

Yes.

You give her a hug because you haven't seen her for a while,
do you remember that? A

Right. That's what I mean, right.

S0 now between June 19th and July 12th, which ig a period of
a little less than a month, you still have not decided to o
to the police with the information about Cecelia Pierce, right?
Right, I was ~-

And your intention, as you told this jury, was to keep tha
affair quiet?

I was trying to think of ways to get ahold of --

I'm sorry?

That was a time period I was trying to think of ways to get
ahold of Bill.

When she told you about the attempt on this night s Papa Gino's -
Which she had already told me about before,

-- you talked asbout it agaln, right?
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Briefly.

I mean, did you think Cecelia Pierce knew information, was
involved in this case, or did you think she was just fooling?
I had & hard time believing there had been a previous
attempt on Grag's life, and I was having some trouble
distinguishing between rumors and reality because thare were
soma rumors that I'd heard that I knew definitely weren't
true bacause they were rumorsg about me.

You know, I thought my guestion was, did you think Cecelia
Pierce was involved with the murder of your huehand or had significant
knowledge?

Yeg, I just --

Okay. That wag ny question, right?

Yer, And I just sald I thought she had gsome information.
Did you understand Lt?

The question?

Yeah.

I thought so.

Okay. Well, 1f vou don't, let me know and I'll try to make
it ¢lear, 80 you think she had significant knowledge, you
think she knows what she's talking about, still your plan at Papa Gino's
is to ¢go talk to Bill?

Right., Well, I was at Papa Gino's to eat. But =~
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Q You wexre at Papa Gino's to eat and you talked to her. 8till,
after that it's not to go to the police, it's O go to Bill, right?

A Right.

Q Now, prior to that, all right, you had discussed this case
many times with all sorts of your friends as to what had
happenad to Greg. Tell us what friends you went up to and
said, "This is what Cecelia Pierce is8 telling me, what do you
thing I should do with this information?" And tell us the
friends you told and tell us what friends vou told that

Cecelia gaid there was a prior attempt, Cecelia said that

@& Bill did it, that Cecelia said -~
MR. TWOMEY: Could we have one question at a time, Your Honor]
1o Take any one.
A The answer to all of them is none.
Q Not a single one, right?

A There were friends I talked to about Cacelia's possible
involvement, but not about anything specific.

Q Right, But you never teld them what Cecelia was telling you?

A No, because they would have told me to go to the polica.

Q This al) goes back to because that would lead to the affair, right?

A Among other things.

Q‘b Q Your friends are s0 c¢loge to you that you can't risgk a little

enbarrassment with your friends about the affair?
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A No, there was more than that. There was more concerned
than just the affair.

0 S0 there was more concerned than just the affair?

A Yes. I helieve I previously stated that I had heard rumors
that I was going to bhe arraested, and that was obviously a

concern of mine,

Q You heard rumors you were going to be arrested. In your mind

you knew that was wrong, right, you shouldn't be arrested?
A I knew I hadn't committed a crime, but I wasn't sure about -—

0 And you knew that -~

MR. TWOMEY: Your Honor, he's cutting her off again,
Q Did you have a chance to finish your answer?

A I wasn't sure that I would be arregted.

Q But you were worried about it?

A Yas, I was very worried about it.

0 It wag on your mind, right?

A Excuse me?

e It was on your mind.
A Yag,
Q It was on vour mind you were going to be arrested?

A I knew I might be.
0 Mlght ke. Okay. And Cecelia Pierce ~- you said to Cecelia
Pigrae, "I know about the murder," which wag a total

fabrication, is what you're telling us, right?
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A Yes,

Q S0 now you go, "Uh=oh, thera's rumors I'm going to be
arrested; here's a girl who knows about the murder, or so it
appears, and I'va given her information which ig a fabrica-
tion on my part," right?

A I didn't give her any information execept that I knew before-
hand. No details of the orime or anything like that.

@ But you made 1t clear that you knew about it, right?

A Just that I knew about 1t.

Q And you sald earlier on direct -- I mean, on ¢xoss, you said,
befcre the break, you said that if you thought the police kngw
you knew about it that would be enough toc arrest you, right?

A Right.

Q Okxay. S0 you gave the incriminating information to Cecelia
Pisrce which, in your testimony, is falsa?

A Right.

0 Okay. 5o tell us when you went to the police to straighten
it all out.

A I never got the chance.

o) S0 from June 19th to July 12th, you know now around July
12th that you might be arrested, correct?

A Yes,

Q Okay. Up o July 12th when you know you might be arrestad --
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MR. TWOMEY: Can we approach for a moment, Your Honor?
| THE COURT: All right.
| MR. TWOMEY: We'll need a record of this.

| THE COURT: All right.

AT THE BENCH:

MR. TWOMEY: Your Honox, on Jung 26th, 1990 -- 22nd, I'm
sorry, I both called the Attorney General's
Office and sent them a letter invoking my
client's right to be silent and right to
counsel, among other things. The other things
would bhe the Code of Professional Responsibility
This line of questioning at this point in time

‘ after the defendant has inveoked —-- the prejudice

‘ is improper. Dovle v. Ohio.

MR. MAGGIOTTO: Go ahead.
MR, TWOMEY : T would just move at this point in time, number
one, for dismiesal.

MR. MAGGIOQTTO: Move for dismigsal?

MR. TWOMEY: That was the remedy given in Doyle v. Ohio.

In the alternative, and we don't want that, '
it's not an alternative, I suggest to the Court |
|
|

—— 1if the Court declines to dismiss the case, I

suggest the Court admonish the progecutor not
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MR.

MR.

SISTI:

MAGGIOTTO!:

to talk about peoints in time after the defendant
has asserted her constitutional rights not to
talk to the police, and thatfs a direct
agsertion. I believe it's in the Court's file
in our objection on the tapas. I ask the Court
to take judicial notice of the contant of the
letter.

I would add for purposes of the record, state

case law, Stata of New Hampshire v. Duhamel

which ig supportive with regard to this
particular argument and that it was a direct
reference with regard to a time period when
Mark Duhamel was represented by counsael, and

a gquestion from the Attorney General's Office
at that point in time basically had to do with

a period in time where he, Duhamsl, had reguests
counsel, had asserted his Fifth Amendment
privilega.

Well, fixst of all, they'we wrong on Duhamel.

Duhamel was a situation where the defendant

wag arrasted and the prosecutor had ccommented on

his post—arrest sllence from the time he was

arrested and to the time he testified at trial,

i
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THE COURT:

MR.

TWOMEY

he never told anybody, and I've consciously
avoided that because I agrea, if Y were to
comment how after she was arrested she didn't
come clean at the time of her arrest that would
be improper. But conduct prior to the arrest

ie failr ¢game for crosg-examination. The tapes
talk about her talking to a lawyer. It's fair
game as to why she wag talking to a lawyer.
There's no constitutional right that's being
affected here. Her right to counsel attaches
when zhe's arrested, her right to remain silent
attaches during custodial jinterrogation.

All right, I already ruled on it in your motion.
The testimony is uncontroverted that my client
was seized by we helieve it's the Seabrook
police, by policemen on horses, on motorcycles,
in paddy wagons and cruisers. That is an

arrest, I'll cite the case of 8tate v. Brodhead

I beliave 116 N.H., which indicates no magic
words are necessary to effectyate an arrest.
From that point on until the present, she had
a right to remain and no comment can he made

upen it after that point. B8he was seized, held
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for ten minutes, had to put her hands up. 1If
you read Brodhead, simply a police officer
pulled her over and asked her to gat out of the
car. The Supreme Court said that's an arrest,
THE COQURT: Just a moment. Just a moment. The motion's
denied. I've previously ruled on it.
MR. TWOMEY: Okay.

IN OFEN COURT BEFORE THE JURY:

[Pause - Mr. Maggiotto and Ms. Nicolosl conferring

quietly.]

BY MR. MAGGIOTTO:

Q All right, so now wa're gatting to July l2th, right?

A Yes,

Q On July 12th -- let's just set the scene, if we could.
Cecelia Pierce comes to talk to you in your office, right?

A Right,

Q Up to that poilnt you've heard rumors you might be arrested,

correct?
A Right.
0 You hear rumors, so now -- well, let me withdraw that.

That's in your mind when you're talking to her, right?




(A Not just that rumor but a number of rumors. ]

Q That's certainly one of them?

A Exactly.

Q And up te this point you're still -- your testimony is that
Cecelia Pierce had been saying right along incriminating
gtuff which connected her to somehow in the involvement of
the murder?

A Right,

Q Okay. And that ig stuff up to this point you've decided

f not to inform to the police or anyone?

A Right.

Q All right. 8o the only twe people in the whole world who
know about what's going on with you and Cecelia and what's
being sald between the two of you are you and Cecelia?

A Other than the fact that I had mentioned to friends that I |

thought that she might know more than she was sayving,

Q Right, right, you mentioned to friends you might == that
Cecalia might know stuff and you never told them anything,
right?

A What specifically I thought she knew?

Q Yeah.

A No.

Q Never told them anything spacifically. So on June 12th, what's your 1}1an?

e a— — —r——
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A I had no plan. I was just sitting in my office working,

Q Well, when Cecelia came and started to talk to you, why
were you talking to herxr?

A Because she was talking to me.

Q S0 this was just general, normal, casual convergation
between you and Cecelia?

A In the beginning, yes, and then she started discussing the
fact that -- I believe she was supposed to be interviewed by
the police or the Attorney General or something.

TRE COURT: Mr. Maggiotto, you said June 12th. 1Is that

what you meant?

MR. MAGGIOTTO: No, I'm sorry, Your Honer. I meant July l2th.

THE WITNESS: ‘July 12th,

Q Do you understand I'm talking about July 12th?

A Yes, July 12th. And like I sald, she had indicated she was
pessibly going to bhe interviewad I believe that day or the
next or something.

Q 8o ig this the time when you then staxt trylng to get
information from Cecelia Pierce?

A No, at this point I was trying to stop her from going to
the police and from saying what she knew,

Q When is it you try and get information from Cecelia Pierce?

A Baefore June 1l3th.

Q g0 the only time you were trying to get information from

O R S e
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Cecalia Pierce is June 13th?
No.

When?

June, basically the timezs before June 13th, and then also onl

July 12th and 13th I received information, too, although T
dién't specifically set out to becausé I didn't even know
ghe was coming over,

Well, once you atarted talking to her, the question is, were
you trying to get any information from Cecelia Pilarce on
July 12th?

Yes.

And were you trylng, be fair to say, pump her for
information so you could know what she knows?

Sure.

And were vou trying to get this information s¢ you could
answer in your own mind whether or not it's worth your going
to the police to tell about your affair with Bill Flynn?

No, I wanted the answers becausa I wanted to know if Bill
had committed the murder. Why, how, those things.

All right. And this is something vou wanted to do alone
before you wanted to inveolve the police, correct?

Right, because I didn't want to go to the police and

accuse someone of murdering someone if ~-
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Q Dkay.

A == if I wasn't sure that they had.

Q I show you a transcript of the July 12th interview, marked
for identification purposes, State's 81. Why don't you
show us what questions you asked to get information from
Cecelia Plerce in detail. Why don't you take your time,

MR. TWOMEY: Is that this one, Paul?

MR. MAGGIQTTO: Yau.

[0 And show us all the guestions you asked. Why don't you list
them for us where you were trying to get information from
Cacelia Pierce about this crime.

A Okay. First of all, in crder to get information vou don't
always have to ask a quaestion. In conversation with her,
information came out.

Q So Cecelia was doing all the talking, right? You were
just --

A, No, not at all.

Q Why don't you show me the bilg blocks of talking that Cecelia
Pierce was dolng that you got her to do by talking to her.

A Doesn't have to be a blg block of conversation to have
information in it.

Q Yeah, Did I say, Mre. Smart, that this was the only way

you could do it? Is there some reason why you just can't




go through the transcript and show this jury -=

Sure.

-~ where you tried to do what you said you were trying to do.

Sure.

Okay.

Well, the first incident would be in the first few pages
where I'd seen her old boyfriemnd, Billy, and he'd teld me
that she was going around saying that I'd murdered Greg
myself. 8o there was talk about that in order to see if
she'd truly said that, but she basically said no, and that
was the end of that. I believe that she wasn't saying that.
8o after talking about Billy, you surely must have said,
"What could you have poassibly gald that you told Billy that
I knew," right?

No, I just wanted to know if she told Billy that I had
murdered Greg myself.

Okay. But how was that designed to get information from
Cecella Plerce about what she knew about the case?

That wasn't. ¥You asked information, period.

No, I meant information you were trying to get from Cecelia

Fierce about the case. Why don't you show us the next area

whera you were trying to get information from Cecelia Piexce,

guestions you asked and the blocks of information she gave.
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A Okay. She says on page 5 that Ralph is telling the whole
town everything., And I gay, "Yeah, but Ralph dossn't know
anything. That's what I mean."

And she says, "Ralph knows what he heard.™

And then I say, "Right, because Ralph, some reporter,
teld me that Ralph said that I was having an affair with
Bill," and I wanted te know by sayling those statements if
she knew what Ralph knew, if anything.

Q Right. Let's go over that, That's a good example. She
sayg, "Ralph is telling the whole town everything."

You say, "Yeah, but Ralph doesn't know anything. That's
what T mean."

A Right.
Q Cecelia Pierce says, "Ralph knows what he heard."

And you say, "Right, and Ralph heard, uh, uh, cuz,
cuz, Ralph, the reporter told me Ralph said that he heard
that I was having an affair with Bill but it's not enough to
arrest me because Ralph heard," right?

A Right.

Q Why didn't you ask Cecelia Pierce right then and there,
"Gee, what did Ralph heaxr?"

A Berause I didn't want to sgound like I was a police officer

in an interrogation.
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THE CQURT: Gentlemen, the important thing of this trial is

— Fp—

You were so afrald if you asked the one gquestion which

might lead you to get information about what Cecelia knew,
you don't ask it because you might seem llke an investigator,
is that it?

No, I dldn't have to agk a questlon. I said Ralph doesn't
know anything, and I figured 1lf she knew that Ralph knew
something that she would reply by saying, oh, yes, Ralph,
whataver Ralph knows,

But she didn't, right?

Right, so therefore I concluded that Ralph didn't know anythi

Qh, 80 bagause ghe didn't --

obvioungly a fair trial, and one of the other
important things is to make a record of this
trial. We can't do that with constant clicking
of shutters, I don't know how many pictures
you need of one individual. Try to limit it,
and 1f you don't limit it, I will. Thank you.
Okay. All right. 8o you didn't go on because you didn't
want to seem like an investigator, right?
No, begause she sald that Ralph didn’'t know anything and
didn't anawer back to me, s0 I just assumed Ralph didn't

know anything.

ng.
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Q How did you think you were going to get all the informatien
without asking questiong?

A Because when I'm in a conversation with somebody, I don't
have to ask guestions in order to get information.

Q Show me the next block where Cecelia Pilerce gives you all
sorts of information.

A {Witness reading.] Okay, page 8.

Q 50 from five we're now on page 8, right?

A Right. I'm trying to go thyxough this quickly,

Q Well, take your time. It's youxr trial.

MR. TWOMEY; Your Honor, that trangcript's 32 pages long.

MR. MAGGIOTTO: Judge, I'll take the document back, just have

He wants her to go through the whole thing,
perhaps give her a break to read the whole thing.
I think it's inappropriate with the pressure on
the stand to read the Qocument like that on the
gtand, It's 32 pages. Wants to ask about

particular pages, let him do that, but I think
the question ag 1t stands asks her to digest an
entire document without having the time or

opportunity to de it.

her tell from memory what questions she thought

she was asking.
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THE WITNESS: Well, if you gave me this and let pe take it to

a room I eould go over every specifie single

example. |

Q You want more time to go over it =-- ;

A I can do it like this -- |

9] -- and ¢ome up with what you said and why you gald for
everything, is that it?

A Well, T obviously can't remembher —-

| THE COURT: Just & moment. Just a moment. Is the witness i

unconfortable deing it that way? :

MR. MAGGIOTTO:  I'll ¢ladly take it back, Your Honor. |

Q Is it uncomfortable, Mrs. Smart?

A No, but I want to be as accurata as possible and I want to
have a chance to go through this.

o] Weall, I'm just asking you, can you tell us without even look-
ing at it? I mean you were there July 12th, right?

A Right.

Q0 Why don't I wmake this easy. Here.

A I'd rather have this,

Q You'd rather have it?

A Yeah.

Q Oh, okay, she'd rather have it. Tell us without even going

through the document just what kind of gquestiomns that you

asked from your memory on July 12th. I mean, this isn't a




|

1731

minor conversation. This is a long conversation with Cecelid
Plexce, right?

Right. 2nd I --

Just gort of tell us what you were thinking you had to say
in ordar to get Cecelia Pierce to talk to you.

Just talk about it, and every time I wae around her, and we
just started talking about it, information came out.

50 you thought you would just talk about it?

Right, she would say something like, "I can't believe they'd
dropped a‘glove,“ or gomething, and I'd say, "Oh, yeah, right,
I can't believe that either," but that was the first time T
ever heard that, okay, so then now I knew that they dropped
gloves or glove or whatever.

After hearing that it never occurred to vou to say, "Yeah,
what did they tell you about the glove?"

No.

8o it never occurred to you to push the point a littls bit
to try and get a little bit of this information?

Just the fact that they'd dropped gloves was information,
That was enough for you?

I suppose.

Okay. I mean -

Thexre's other =-=- that wasn't the only information.

But this is a point, right?
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Right.

Thig is a peint she's now told you that you haven't heard
before, you say?

Right, but I'm suppesedly acting like I knew about this
baforehand, 80 I'm not going to sit there asking her 200
questions about it,.

Didn't you tell us a few moments ago that the whole point

of paying and acting like you knew was to try and get infor-
mation?

Right.

Mrs. Smart, you're a college graduate, right?

Yes.

What do you hold degrees in?

Conmunication.

From where?

Florida State University.

What's your degree in, communications? I'm sorry -=- did you
graduate with any kind of honors?

Yes.

What were your honors?

I graduated with a dagree of distinetion,

Degree of distinction. What was your cumulative grade point
average?

I believa it was 3.85.

l
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3.85. You're a pratty smart pergon, right?

Not now.

Uh~huh. 3.85. You're talking to a l5~year-old girl in
your office, right?

Right.

Iz that right?

Yas.

Cecelia Plerce wasn't, vou know, a wizard, was she?

No, but I was also having —— having a lot of stress at the
time. My husband was murdered. I was on medication. There
was a lot going on.

So what you're telling this jury is you wanted to get
information from Cecelia Pierce, and the whole point of
talking to her on July 12th was to get such information, but
you weren't so good at it because you were under the stress,
is that it?

I guess. T don't if you're asking me to analyze the

whole situation. I'm not a psychologlst.

I'm asking you to tell us why you didn't bother asking a
gquestion or a little bit more about the glove, and you said
yvou were afraid of looking too much like an investigator,
Right.

And I'm saying, didn't you think you could hava gotten more
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information about the glove from Cecella Piarge without
giving yourgelf away?

A What else do I need to know? They dropped a glove.

Q What glove are you talking about, what did they tell you
about the glove. I don't want to tell you what they told
you. You tell me what they told you.

| A Just that they'd dropped a glove. Well, she said gloves,
originally.

Q 8o you didn't pursue it?

A I don't know what ~- how =- what question there is to pursue.
I didn't really care what type of glove.

Q What other types of thing from your memory, that you
remember, asking, getting information from Cecelia Plerce?

A About Raymond.

0 Okay. What did you ask hexr about Raymond to get her to talk
about Raymond?

A I say, on page 8, that Raymond is a liar, and she says that
he's saying he didn't know anything, that he got out at some
store and told a lady that he was there for about a half an
hour. She thought he was golng to rob the place, and that's
why she remembers.

Q You're on page 8?2

A Right --

MR. TWOMEY: Near the bottom of the page.




1735

oo B o

fe- 31

S e v et e

==~ near the bottom.

‘B0 did you ask her what she knew about Raymond?

No, just by mentioning Raymond, she went on to say that

S0 your way -

Now, wait, I'm not. done.

Oh; I'm s6Efy. Go ahead.

And g0 I say, "See; T heard that;" which is this is a rumor,
and I was about to say, seé, I heard what I'd heard about
Raymond because it was in the papar that he'd been in some
pizza store or something like that. And thén she ggesibh to
say about Raymond, and then she asks me if Raymond knew about
the murder beforehand, and my answer is, "I-don't know, I

don't knéw."

sipposedly Raymond didn't know anything and he was in a store,
and her last response is, "I doh't know, I guess he got out
at thé store," so she says I don't know:. S0, in other words,
she doesn’t know what Raymond knows.,

But you never asked == why 4id you say Raymond‘'s a liar? I

mean; you know at this time that Raymond went to the police

on June 10th or 1lth and told them that he had mothing to 4o
with this case, right?

Right, becauss it gounded a little fishy to'me that Raymond.
was in a car on the way to Derry with threé“@eébié'whé

supposedly murdered someone and he didn't know anything

ShEengreer
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about it.

When you're telling Cecelia Pierce what Raymond said to the
police that he was in the car and didn't know anything about
lt, you gay to Cecelia Pierce Raymond's a liar?

Right.

In fact, Raymond was lying, begause you know he knew some-
thing about it? |

No, I didn't, but just by reading the paper, I assumad, I
think we all did, that Raymond wasn't being totally truthful,
Let me ask you why you said this to Cecelia Pierce?

Are we done with the last question?

I'm sorry?

Are you done with the last question?

Yeah, I'm done with the last question.

All right.

You say to Cecalia Pierce, "But right now they're," talking
about lawyers you've spoken to.

What page?

Page 15, at the bottom.

Right,

"But right now they don't have to do anything unless I'm
arrested, and if I get arrested then they have to do" --
excuse the expression ~- "shit, but if I get arrested the

only way I would ever confess top, uh, the affair would be if
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A Right, that's obviously a prime example of where I gaid I'm
not telling the truth becauge there's no note in this court-
room from Sara. That's not why I'm admitting to the affair.
I'm admitting --

Q You heard Sara say that she saw a note? i

MR. TWOMEY: She's being interrupted again, ¥our Honor.

THE COURT: Let her finish.

A Just because Sara saw something doesn't mean it existed.

0 But on July 12th, 15920, you didn't know what Sara had in her
possession; you just knew they were talking to Sara, didn't
you? ‘ }

A I was told from Cecelia that the Derry police had a note from Sara.

0 Right, and yvou know that Sara had been at J.R.'s house when
your were there?

A I definitely knew she'd seen the note.

Q So you had the thought that maybe Sara did have a note,
right?

A Right.

they had a note from Sara, and if that' —-

Cecelia Pierce sayg, "Do you know where that note went?"

You say, "No, I -- um, Bill has it. I could have sworn
Bill said he ripped it up."

I mean, what was your plan if they didn't have a note?




And only then, only then do you say here would you admit
the affair, right?

Right, which obviously isn't true because there's no note,
and I've admitted the affair right now.

You admit the affair after evexryone's come into eourt and
testified about the affair?

Right. I admltted it beforehand, though, also, to my
friends.

Let's talk about that. Why don't you tell the members of
the jury how ¢loge in time it was to Mr. Sisti's opening
that vou decided t¢ tell your friends about the affair?
Approximately thres days.

Approximately three days. So you knew in three days your
attorney was going to stand up in court and say, "My

¢lient had an affair. Keep an open mind, S8he had nothing
to do with the murder," s¢ then and only then is when you
tall your friends?

Yes, and the reason bheing for that was because T was
instructed from my attorneys do not let out my defense
beforehand, which I believe was good advice, and that's what
I was doing. But there was a time when I reallzed that the
defense would come out, obviously when the trial began, and

I love my friends enough that T thought they should hear it




U — —_

from my mouth.

Is that what you were telling them on July 12th, telling
Cacelin Pierce that you were thinking of your defense so
that, you know, you thought you'd better tell her vou'd
admit the affair?

No.

What were you thinking back on July 12th?

I wag thinking back on July 12th that I had to stop Cecelia
Pierce from going to the pelice.

So it's more than just you get information; it was make sure
she didn't go to the police, right?

I said that earlier today.

And you also say —-- and you were pretty good at getting her
not te go to the police, right?

Apparently not, because she'd gone a month before that,
Right, but you were good at making her feel she'd have
trouble going to the polica?

I was trying to make her feel like —-- that we had te stick
together and that she would get arrested,

And this is all a ruse on your part?

What?

Your telling Cecelia Pierce that the two of you had to

stick together because you were both involved in this crime

1739 1. _.
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wag a ruse on your part, right?
Right.
Paga 18 you say to Cecelia Pieres -- you're telling her,

"so 1f vou know after the fact, you're not an accessory.
If they try and tell you that 1f you confess you know before
the fagt and all thet --"

8he goes, "Yeah."

You say, "Don't confess, okay?"

And you say, "All right, that's not true, they will
F'ing arrest you and you will be an accessory."

Cecelia says, "Uh-huh."

"You will. ©No matter what plea bargain B.S. they
tell you,"

Cecelia laughs.

You go, "I'm serious, okay, don't forget that because
my lawyer told me, and that that's the thing. If J.R. comes
forward and says, if I'm going down, Raymond, so are you,
and that Raymond knew, and then Raymond's going to be
arrested, even though he already turned state's evidence,
he wil) be arrested as an accessory.”

Now, was this designed to get Cecelia Pierce to talk
to you?r

This wag designed to get Cecelia not to go to the police.




Okay.

I don't even know if that's correct information about
accessory to murder. I just made that up.

But that's what you wers telling her?

Right. Same thing about lie detectors. I don't know any-
thing about lie detectors, either.

You told her you got that from your lawyer?

Right, but my lawyer didn't tell me.

You were worried about Cecelia Pierce getting you involved
bagause yvou said to her you knew about it, right?

Right.

Okay. And you were also worried at this time that you
might be arrested?

Right.

So here you are, July 12th, giving Cecelia Plerce -- and
you even think she might be bugged on that day, right,
because you say that to her?

Right.

So you're now saying to her even more stuff about making
you look bad, right?

I didn't even care if she was bugged. I didn't care about
anything at that time except for the information that T

thought I was getting.
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Okay. You didn't care about anything except not dig=-

closlng the affair to the police, right? You didn't care
anything about not disclosing this little affair and your
relationship and what you knew to your friend? VYou didn't
care about anything except not disclosing what Cecelia Piercs
had told you to the police, right? I mean, all that was still
on your mind.

I didn't even care if I got arrested.

50 why didn't you go to the police and say, "Maybe you're
going to arrest me because I had an affalr. Maybe I did
something stupid but let me straighten it out now"?

Because I was scared.

Andyour fear for yourself was rampant over everything else,
right?

I was desperate.

S0 it's not only -~ 50 now 1s it only you're acting somewhat
irrational, you say, and you're saying you're desperate, right?
I was.

You're now gaying that this was not just an attempt to get

information, right?

I never said that that was the only reason for this.
Is that what you're going to say about everything in your
July 12th and July 13th tapes that these were just your

attempts to get Cecelia Pierce not to go to the police

B TV —
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bacausa you didn't want t0 be -- you dldn't want to have the
affair come out?
And I didn't want to get arrested.
I'm gorry?
And I didn't want to get arrested.
Let's go to page 19 and 20. You say at the bhottom of 19,
"Recause &ll I can say is that no matter what they try and
make you talk about (sigh), 1f I were you, I dldn't know &
damn thing."

Cecelia says, "Well, all I know is that I had to come
and talk to you because, I mean, I don't know what to do.
I have to go talk to the Attorney General. I'm just sick of
lying, yvou know."”

You don't ask her at that point what she's lying about,
do you?
I knew what she was lying about.
50 then you say, "Well, you know, I'm just telling you that
if you tell the truth, you're going to be an accessory to
murder, "

"Right."

*"so that's your choice. And not only that, but what is
your family going to think? They're going to be like,
Cecelia, you knew about this, you know."

She says, "Yeah."
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"Everybody" == you say then, "Everybody in town is

going to be like F'ing, you know, Cecelia. 8o if I were
you, once you say no, they leave you alone."
Right.
She goes, "Uh-huh."
You say, "Once you say yes, they never leave you alone,

yvou know."

"Yeah."

"and that's the thing, you know., I know it's too late
now though, you know."

Tell us about that. I mean, is this just another
attempt to prevent Cecelia from going to the police?

Right, that's what I'm saying. Don't -- that if you —- I'm

telling you if you tell the truth you're going to be an
accessory to murder.

Right. 8o you're scaring Cecelia Pierce that she shouldn't
ge¢ to the police?

Exactly. |
And you're scaring her that she's going to be arrested for
murder?

Exactly.

T mean, what is the jury to think? You have an affair with 3

guy in jail, who is arrested for killing your husband, you

m———— b4 e
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don't tell the police. You get information from Cecelia
Pierce during the summer that she's involved, and again you
don't go to the police. Here on thig day vou're really
making extreme efforts to scare har about accessory to murdex
and that her family's going to be on her, not to go to the
police, right?

Uh-huh.

You're saying it's because you ware desperate?

I expact the jury to see what was going on here.

Why didn't you tell the police so0 the police could see what
was going on there right after July 12th and right after July
13th?

Because I wasn't thinking rationally.

When did you start thinking wationally in this case?

After -- after I was arrested and thought about it, I guess.
Were you thinking rationally when you sat here through
everybody's testimony and listened to the tapes and got
ready to testify?

Got ready?

Yeah.

What do you mean "got ready"?

You teil me, what does get ready mean to you?

Get ready sounds like prepared, but I wasn't prepered or prompted.

50 you never talked to anybody; you just got up there and
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testified, right?
As a matter of fact, ves.
My question to you is, were you ratlonal when sitting here
and listening to everyhody's testimony, taking notes before
you testified?
Yeg, I was.
Now, on page 20, right after that sectlon I Jjust read to you,
Cecelia says, "Pid you know, seeing what had happened,
wouldn't you rather have just rather divorced Greg?"

You say, "Well, I don't know, you know. Nothing was
going wrong until they P'ing told Ralph.”

How do you know what they had told Ralph?
Bacauge it was all over the news and in the papers.
and what was in the papers that they'd told Ralph?
Bill Spencer was on the news saying that Ralph had gotten
beat up becmuse he had gone to the police, and that in the
paper it had said that they had told a friend about what
they'd done, and, plus, there was rumers all over Sea-=-
Ralph was walking all around Seabrook telling evefybody ahout
it.
8o what did it mean when you say nothing was going wrong?
For them.
Oh, for them. That didn't apply to you?

NO.

A
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All right. 80 when you're trying to tell this jury when you
and Cecelia were talking about you should have just divorced
Greg, right, wouldn't you rather have just divoreed Greg,
and rather had just divorced Greg, you gay, "I don't really
know. Nothing was going wrong until they ¥F'ing told Ralph"?
You think she's talking about the boys' decision, right?
What would the boys' decision have to do with whether or

not you had divorced Greg?

Because I == I had told her that I knew about this murder
beforehand, which obviocusly meant that I'd wanted the murder,
which was a 1lig, and so she's saying wouldn't you have
rather divorced Greg, and I'm saying, no, T don't know,

What am I going to say, "Ng, I -~ yes, I should have just
gotten a divorce," or, I mean =--

Well, you say, I don't know, you know. Nothing was golng
wrong until F'ing they told Ralph," is what you said. Now
you're sayving not only did you tell Cecelia that you knew
about the murder, but now you're telling this jury that when
you really kind of told Cecelia beacause you knaw about the
murder you had some sort of planning involved. I mean, what
ig it?

Obviously, if you know about a murder beforehand, you're
involved,

Okay. But you're saying now that you had some idea of the
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planning?
If you know about a murder and it's -- a murder's qoing to
happen, then I suppose, yes, you're part of the plan.

You're saying the only reason you sald that is because of

what you =-- bescause ¢of Cecelia knowing, you were saying to
Cecelia that you'd known abeut the murder, which is a !
fabrication?

That's what I said.

And this is more of a fabrication, right?

This whole entire thing is a fabrigation,

On your part?

Yas. On bhoth of ours because she knew she was being
recorded =0 it's a fabrication on her part, too.

Right.

She ==

She came in to ask you guestions and got you talking?
Right. 8he was given a list of guestions from the police.
Where does Cecelia Pierce admit to anything on there that
you were sugcessful in getting out of her?

Of course she admits to nothing becauge she wag woxrking

for the police.

Your attempt thers was to try and get information from her.
Did you get any information from her at all?

Yes, yas, I did,




That she admitted to her involvement in this crime?

She had already told me that previously.

I know, but the whole point was try and get more. You
didn't get any more, did you?

Yee, I did.

Tell us what more you got.

T was earliar, and you told me we were finighed with the
question.

1 Bee. Now there's all sorts of information which you got
from Cacelia Pierce, right?

Abgolutely, ves.

what do you do with that information?

Absolutely nothing, besides tryilng to sort this all out in
my mind.

When did you sort it out in your mind?

I didn't, I tried, I said. I still haven't sorted this
out in my mind.

And you alsc in there, you recall telling her how to deal
with lie detector questions, right?

Yeah, but I don't know anything about lie detector tests.
I don't know anybody who's ever taken one.

And you also told her if she ever took the stand she would
get ripped apart, right.

I dont't know., Probably. I guess. Yeah, I remember that.
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Do you want me to show you the spot?

Yeah, I remember that.

Qkay. You told her if she ever took the stand, she'd get
ripped apart, right?

Right,

And you say to her that the only reason that thay think

she knows something is because of some stupid person that
called up and said F'ing old Cecelila, do you know?

Right.

What was that about?

The police had told Cecelia and she'd told me that some
person called up the Derry police and said Cecelia Perkins,
at the time they said, which isn't her last name, knew about
the murder, and so did Pam.

S0 now on page 25 you gay, "Cecella Pierce, don't think it's
the end of your problems if you confass. No. Because it's
going to be your whole family's, it's going to be like P'ing
well, vou knew about a murder. How could you have lied" —-
I'm sorry -- "How could you have lived like that, and the
newspapersg are going to ke all over vou and how could you
have known about what you know, and all your friends are
golng to be on the witnessstand a million times, now you're

going to be on the witness stand, like, he's going to put
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you on there and he'll say, 'Well, did you know?' And you'll
say, 'No.' 'Did Pam know?' 'Did Bi11?' Whatever. I don't
know, whatever, They're going to ask you, 'Did you work for
Pam? Did you stay at her house? What'd you guys do?'

"We watched a movie,'" xight?

Right.

I mean you said to her don't confess, right?

Yes.

This is just another attempt —- a few pages later -- of
trying to get her not to go to the police?

This whole conversation is an attempt for that.

You'll agree with us the whole conversation on July 12th,
1980 was vour attempts to make sure Cecelia Pierce did not
go to the police?

And to get information.

And to get information. And your reagon for having Cecelia
Pierce not go to the police is not because you were involved
in this case, but bacause you didn't want the affair to come
out, right?

Yes, plus L'd told her that I was involved.

And you knew that at that time Cecelia Pierce might be

going to thé police because she told you way back on July

13th she was thinking of going to the police, correct?

| VRS
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June 1i3th. Yes.

June 13th, she was thinking of going to tha police?

Yas.

So on this day rather than minimize ineriminating statements
you might make, you'ra making a hell of a lot more, right?
Right, and -- exactly. It doesn't make very much sense,
Poesn't make very much sense, but you're srguing that
bacause you were desperate?

Right. When someone you love is muardered you do things that
maybe you wouldn't have done beforehand.

You know about the tapes, right?

What do you mean I know abont --

Eventually, vou learned ahout these tapes, correct?

Yes,

I mean it's nothing you can do to say these tapes don't exist
correct?

I could say it's not my voice, but that would be a lie.
Right, you could say it's not your voice, but then Pelletier

could testify and Cecelia Pierce could testify and all the

other policemen who were there surreptitiously could testify
it was your voice on these tapes, right?

Right. Yes.

Yes or no?

Yes.
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Q S0 now you have given us an explanation for all your

incriminating statements on these tapes, right?

A I've given you the truth.

Q The jury will determine what you've given uaz -- whether

that's the truth, right?

A Wall, I can tell you that I know I'm telling the truth.

Q Do you accept that?

MR, TWOMEY: Objection, Your Honor., He's asked that at least
five times.

MR. MAGGIOTTO: Judge, she cbviocusly keeps trying to tell this
jury she's telling the truth, and I think we
should let them decide.

THE COURT: Objection's overruled. The jury will decide
this cage when the evidence is all in.

MR. MAGGFOTTO: I'm sorry, Judge?

THE COURT: I said, the jury will decide the case when the
evidence is all in and they've been properly
charged,

BY MR. MAGGIOTTO:

Q Page 26 you say, talking about J.R., you say, "I feel bad

for" —

Cecelia says, "I feel bad for him because he really

didn't do anything."
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You say, "You have to remember through this whole
thing that he did -- theyre F'ing old enough, you're old
genough to make your own decisions."”

Sha pays, "Yeah."

You say, "Thay did this all. I did not force anybody
teo do anything. They made their own decisions.”

What's that about?

Because they murdered Greg. I didn't force anyone to
murder Greg., They made theilr own decision to go murder

him, They drove up there for 45 minutes, they went into
the house and they waited for him, and they're the ones

who brought him to hie knees and held a knife +to his throat.
And that's why you say right after there, "Yes. No, I didn't"
~- she goes, "at lgast you didn’'t pay them."

You go, "Yes. No, I didn't pay them. They made their
own decisions, you know., Remember that throughout this wholg
thing don't, don't feel bad, even though I do, too. I know
it's hard not to, but remember they made up their own minds
and they would -- I don't even know what happened in my
house. I don't know who was there or who walted in the car.'
Right?

Which is the truth,
But you didn't want Cecella Pierce to feel bad about the

boys and go in and say what she knew, right?




¥eel bad about them? I'm the one saying they're old enough,
they made thelr own decisiong.

You say to her don't feel bad for them, zight?

I say don't == yeah. Yas, I do.
Why didn't you just go teo the police and stop fealing bad for
Bill Flynn, J.R., Pate and tell them what you knew and lead
them to Cecella Pierce and -~ so Cacelia Plerce could deal with it?
Bacause I felt bad about the whole situation.

I'm sorry?

I felt bad ahout the whole situation.

And your way of feeling bad about the whole situation and
rectifying it, is keeping everything you know to yourself,
correat?

Yas.

That's what you did on July 12th?

Yes.

Okay. The very next day Cecelia Pierce comes back and talks
to you again, right?

Yea.

And you pretty much go through the szame kind of stuff on
July 13th that you went through on July 12th, right?
Right.

You're doing everything in your power to prevent Cecelia

Pierce from going to the police?

F734 4
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Yas.

You're also trying to get more information from her?

Yas,

Was this some sort of reverse psychology on her that if you
geare her to death about she's going to be an accessory to
murder; if you scare her to death about a lie detector

test; if you scare her to death about how her family's going
tc be on top of her, the press will be on top of her, that
she might open up and tell you all sorts of things, is that
what you thought weuld work?

I don't know what it waa.

Wall, you tell us. I mean, you were there trying to get
information from her, and you're the one saying all these
thingg. What were you trying to do there?

To tell you-the truth, I don't even remember the whole
entire day because I was under a lot of stress, like I said.
I was in -~ on medication and I was -- my mind was racing.

I was confused, I was scared. I'd heard rumors. I was in
a state of hysterla and desperation, and I believe that my

volce on the tape lends to that.

Lends to that. I mean, now we got -~ on the 13th, we've just

added medication and we just added hysteria, two more things
that you are telling this jury explains what you say, right?

I don't think they explain it. I don't think there's an

w o
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explanation for this whole situation.

S0, in other words, what you're telling this jury is, "I
can't explain why I maid all these incriminating things on
the tape, but trust me"?

Yeah, I'm saying that I cannot explain every single gtatement
that I gaid.

Should this jury trust you like the police trusted you weare
telling them the truth on June 20th?

No.

Should the juxy trust you like the Smart family trusted you
when you were talking to them about who might have murdered
their son?

I don't know. I don't know if the Smart family trusted me.
I don't know who trusted me. The police =--

Should this jury trust you like all your friends trusted
you all the time you were not telling them prior to your
arrest about Cecelia Pierce, what she knew, and your

involvement with Bill Flynn?

Thoge are different circumstances.

S0 in different circumstances different things are the
truth, is that the idea?

I waan't in a court of law when I was talking to my friends.

That's makes a difference, right?
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It sure does.

So now when the tapes are in existence, when they're haere
bafore you, right, when you can't deny their existence, you
decide, oh, okay, this now what I'm telling you is the
truth, right?

When I'm in a court of law right here under oath.

I mean, it's also going on in the summer; you.know the guy
who you werea having an affair with killed your husband?

I didn't know that, no. I didn't know that.

But assuming you were involved in this case, you now know
Bill Flynn has baen arrested?

I'm not going to assume that I was involved because I wasn't
involved,

Right. But you surely didn't want any connection between
you and Bill made to the police, right?

Yes,

You started talking to a -- lawyers, right?

For information, yes.

And you started talking to Cecelia Piarce, finding out as
much as she could, and doing everything you could to make
sure she wouldn't go to the police, right?

Yes.

And you're telling this jury that you did everything in
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your power not only on June 19th but on July l2th and also on

July 13th, everything in your powar to make sure Cecelia

Pierce did not go to the police and say what she knaw about
you, not because you were invelved in this murder but only
because of the affair, is that what you're telling the jury?
Yes, I was not involved in this murder.

And then after that July 1l3th, two conversations with
Cocelia Pierce, you're not arrested till August lst, correct:
Right.

During that time you're still feeling confused; you're still]
not sure what to do. Do you ever go to the police and try
and tell them what's going on 8o you could straighten this
mess out knowing all the things you said to her on July 12th
and July 1l3th?

I kept trying to get ahold of Cecelia, but apparently she
was in Missourl, and I wae trying to figure out ways to get
ahold of Bill, and I did try.

Se you needed more information from Cecelia; what ghe gave
you on the 12th, what she gave you on the 13th wasn't enough,
right?

T wanted someana to tell me that these kids weren't involved,
is what I wanted.

Cacelia told you they were involved, but youn chose not to

let the police know that, right?




WA et —— bt s oo ¢ e

T didn't want to hear that.

Qkay. 8o tell us, why is Cecelia Plerce coming in ~— TI'11
withdraw that questien. You didn't want ho hear it, right?
I didn't want to hear that these kids had done this to
Greyg, no.

Right. And so you said you were going to deo your own
investigation to find ocut; when you find out the stuff, you
gtill eay to this jury, "I didn't go forward because 1
didn't want to hear it," right?

Right.

The truth of the matter is you didn't want Cacelia Pierce

to go to the police because Cecelia Pierce was the only
pergon out there besides the boys who were arrested who
could link you to this murder, isn't that correct, Mrs. Smart
No.

And you didn't want to do ~-- you didn't want to have
Cecelia Plerce talking to tha police, right?

I didn't want to go to jall for a crime I didn't commit.
So why didn't you go to the police and straighten it out
before you got arrested?

Because I didn't consider the police to be my allies at
that point.

You had no problems going to them on June 1lth when

YL (R
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Cecelia Pierce was going to be interviewed?

A Right.
Q You stopped going to the police after the boys got arrested?
A Right., The doors were glammed right in my face.
o Right, And you never said to them at that time that "I
have information that can help you*?
A No.
MR. MAGGIOTTO: I have no further gquestions.
THE COURT: We'll break for lunch. One o'clock,

- e -

[Luncheon recess taken at 1l:45 a.m.]




| 197 . 1762

MARCH 19, 1991 ~ TUESDAY AFTERNOON SESSION — 1:02 P.M.

[Pamela Smart resumed thea witness stand,)

THE CQOURT: Mr. Twomey, you may proceed,
MR, TWOMEY: Thank you, Your Honor,

REDIRECT EXAMINATION BY MR, TWOMEY:

Q Pam, I just have two or thresa things to ask you about,
things that came up during your crossg=—examination.

Yesterday Mr. Maggiotto asked vou some guestions about
ona of the State's exhibits, which is a little piece of note
paper. You indicated they were words to a song.

A Yes.

Q Do you recall that?

A Yas,

Q I think you told Mr. Maggiotto that it was a religious song,
do you remember that?

A Well, it's by a religious band.

Q Ckay. Can you tell Mr. Maggiotte and everybody else the
name of the band, the name of tha song?

A The name of the band is Stryper, the name of the song is
First Love.

Q Now, did you have that record set?
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I had the album and I might have also had the CD. I'm not
sure, but I know I had the album,
Are the words to the songs on anything that comes with
either the CD or the record?
Yes, the words are on a lyric sheet inside the album.
And if someone were to look at that lyric sheet and read all
the words to the songs on that album, would they be able to
tell that was a religious album?
Definitely. There's -- on the outside cover on the front
and the baok there's references to -- directly to the Bible.
Now, you also talked a little bit about insurance money with
Mr. Maggiotto.

Before Greg died, did you know how much insurance you
were getting?
Ne, I did not.
When did you come to £ind that out?
Tha exact amount or --
Yeah, the amount of money.
I believe a week or so after the muxder.
Can you tell usg how you came to find ount?
Ckay. Obviougly, after the murder I was contacted by the

ingurance company to find out what was missing from the
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house for claims purposag, items that might have been stolen
and things like that, and the insurance people who were
doing the investlgation were from Greg's office so they

were people that I knew, and we met I believe at the Smarts'
rasidence about a week after the murder, and I was told that
there was one life insurance policy for 550,000 and that
‘there was a group lifa policy but nobody knew how much that
Was,

Okay. At some point in time did you get any paper documents
from the insurance company?-

Concerning the second policy?

Concerning any of them.

I'm sure, I don't remember exactly what. I know I got
something about the second policy.

Where did you keep those kinds of documents?

In an expandable folder that we had with all the bills ang
car titles, things like that.

Where did you keep that?

In the house in a closet.

How long did it stay there?

It's been there for as long as we've lived togather. Even
when I lived in Florida, I had it.

At some point in time vou move out of Derry. What happens
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MR. MAGGIQTTO: I object. I've had my opportunity. I'd rather

to the folder?

There ware things taken out Ef the folder that I put into
another folder that had to do with issues at hand, as far
ag carg, like the four-whealer that Greg had. There was
information on that, the truck that he had, the insurance
peliecies, and I had some I think newspaper articles or some-
thing, and I had those all in a tan folder.

Where was that folder kept?

That was kept with me in my office inside my calendar.

And again, where is your office?

52U 21 building in Hampton.

When you left the office during the course of the day, did
you take that with you?

No, it was on top of my desk.

Now, you mentioned in Mr. Maggiotto's -- a question or two

about it, that you were on medication during the point in
time the last two of these tapes were made. Do you recall
that?

Yes,

Would you tell Mr, Maggiotto what the kind of medication was?

she tell the jury. The jury's the one that has
tc decide. Mr., Twomey doesn't have to have her

address her guestions directly to me. This
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isn't a conversation with ne,
MR, TWOMEY: T'11 withdraw it, I'll note that Mr. Maggiotto
chose how to ask his guestiens.

BY MR. TWOMEY:

Q Go ahead, tellthe people in the jury what medication yvou were on.
A Prozadc.

(Q what 1s Prozac for?

IMR, MAGGIOTTO: Objection, Your Honor.

Q QOkay, why were you taking Prozac?

|MR. MAGGIOTTO: Judge, could we approach?

| THE COURT: What's the basis of the objection., You don't
nead to approach.
MR. MAGGIOTTO: I mean, sha's not an expert. Are we going to have access

to all her information she was talking to her doctors.

MR, TWOMEY: T'11 withdraw it.
iTHE CQURT: All right.
MR. TWOMEY: I'11 withdraw 1t.

Q On the last page of one of those tapes you talked to Cecelia
Plerca about where yvou're golng after you see her,

A Right.

Q Do you recall that?

A Yes, 1 do.

Q Ts what you sald to har then correet?
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A Yes.
Q True?
A That I was going to the psychiatrist?
Q Right.
A Yas.
Q Now, Mr. Maggiotto -- well, atrike that.
Do you recall being asked about times when you might
I have asked for information from Cecelia on I think it's
July 12th?
A Yas.
MR. MAGGIOTTO: What page?
MR. TWOMEY: Page 19. If I may approach, Your Honor.
Q I'm now going to show you State's Exhibit 81 for identifica-

tion and ask you to take a leok at the bottom part of that

page.
MR, TWOMEY: That's page 19.
A Yes.

9] Did you ask Cecelia -~ does that help you remember whether
you asked Cecelia any furthar questions for information?

A Yes.

Q what's all that about there?

A I say -- Cecelia says that Raymond had just cotten out of
jail when he was looking for a gun, and I --

Q What do you say?
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MR.

| RECROSS-EXAMINATION BY MR, MAGGIOTTO:

I say, "What fox?"

What does Cecelia say?
Cecalia says, "He thought that Raymond could get it for him,"
What do you say?

"What forz"

Well, didn't you know Raymond was getting that gun for the
firgt attempt to kill your husband?

No.

pid you take any part whatgoever in the planning of the
death of your husband?

Absolutely not,

TWOMEY Nothing further. Thank you.

Q

Mrs. &mart, the conversation on page 19 is when Cecelia told

you that Raymond had just gotten out of jail, right?

I believe I say, "DPid you know Raymond just got out of

Jaile2"

Well, Cecelia says that he just got out of jail -- I'm

sorry, you did. "Did you know Raymond just got cut of jail?2"
Cecella says, "Yeah, I knew that.®
You say, "What for?"
Okay?

Right.

|
|
|
|
|

Would you agree with me that “"what for" refers to why i
____{ i
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Raymond was in jail?

Right, I1'd heard Raymond was in jall, but I didn't know
what for.

Now, the ilnsurance policies you wera talking sbout that
were left on your desk. This is all before the murder,
right?

Wait a second. I didn't say there was lnsurance policies
left on my desk.

With this billfold that you left on your desk.

No, that -- maybe I said it.

Mavbe I misunderstood.

Right. What happened was that the -- there was one insurance
poliay in the billfold, but that billfold itgelf stayed
ingide the houge. There were things from that that I took
out in a separate folder and brought to work. One of those
wasn't the insurance policy itself, but there was notes
congerning insurance,

Okay. But you —-

And phone calls and letters and things like thaet.

You would agree with me it wasn't until you got the notice
from Metropolitan Life Insurance Company that there was a
group pollcy based upon your huspand's salary that you

learnad the amount of the group policy, right?
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Yes, I didn't know before the murder,

And that was after the murder, correct?

Right.

About a wesk oxr so, is what youn said.

A week or so I found out there was a policy, but I'm not

sure I found out until -~ I think the leitter came to me

like in the middle of May that said how much it was.

Are you telling +his jury that your taking Prozac made you

say what you sald on the tapes on July 12th and July 13th?

No, I'm not saying that at all.

Is that your volce on the tapes on July 12th and July 13th?

Yeg, it is.
MAGGIOQOTTO:
COURT:
TWOMEY :

COURT:

T have no further gquestions.
Redirect?
¥othing further.

You may step down.

[Witness sxcused.]

S8I5TI:

Defense would call Patricia McGuiness to the

gtand.
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PATRICTIA McGUINESES,

called as a witness, being first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION BY MR. SISTI:

Q Why don't vou grab & seat there. I°'1ll c¢lear this for you.

For the jury, could you state your name and spell your

last name.
A My name is Patricia McGuinegg. M-¢-G-u-i-n-e-s-s.
Q Where are'you employed?
A Por the Bank of New Hampshire.

Q And what are your duties at the Bank of New Hampshire?

A I'm a branch manager.

0 And during the course of being employed as a branch manager
by the Bank of New Hampshire, do you have certain access to
bank records?

A Yes, I do.

Q Now, you walked into the courtroom with a folder.

A Right,

Q Will you tell the jury what's in there?

A We have copies of statements and cancelled checks and a
signature card from Pamela's account, which was joint with
her husband.

0 Can you tell the jury more specifically what we're dealing
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with with regard to these documenta?

A We have copies of statements and cancelled checks from
March 23rd, 1990 to June 25th of 1990, They are copies of
the specific checks that have been procesgsed through her
account.

Q Would those particular checks raflect whare the money was
going to, you know, on the photocopies?

A Right, we have every deocument from those statements copied
here, which shows where all her money went from that account

Q Would there also be information with regard to automatic
taller machines?

A Yez, ATM transactions are on there also.

0 If an ATM transaction took place, let's say, a few days
bafore May 1, 1990, would that be reflected on those
documents?

A Yeg, they would.

MR, SISTI: Your Honor, at thig time I'd like those marked

as full defense exhibits,

MR. MAGGIOTTO: No objection, Your Honor.

THE COURT: All right.

[Defendant's Exhibits G-1 through G-4, being bank

records, marked in evidence.]
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MR. BXISTI: Thank you for coming.
THE COURT: Just a momant, ma'tam.

CROSS-EXAMINATION BY MR. MAGGIOTTO:

0 Mi.
i Hi.
Q Miss McGuiness, is it?
A Yes.

Q My name is Paul Maggiotto. I'm an Assistant Attorney
General. We've never met, right?

A Right.

Q Okay. The documents that you brought in are the account

that belong to Gregory Smart, Pamela Smaxt, correct?

A Right.

Q And it reflects the withdrawals on that particular account,
right?

A Yos.

Q And when vou say it reflectsthe withdrawals of an ATM
naching, you mean any card which was related to that account
using an ATM machine, right?

A Corregt.

Q Now, besides bank cards which can be used at ATM machines,

isn't it true that a lot of ATM machinas you can use credit




1774

A

cards, correct?

Yes.

Okay. Now, if I used by MasterCard at my bank, the state-
ment doesn't show up on my bank account, it shows up on my
MasterCard, right?

Yes.

If I use my American Express or another credit card or
another bank's card at that ATM machine, it doesn't show
up on my bank account, it shows up on the account to which
that card applies to, right? [
Yes.

Tf T walk into your bank and have a check that doesn't come
from my account, comesg from somehody elsa's account, that T
choose to cash, right, it shows up on that person's account,
not my bank acegount, right?

Right.

MR. MAGGIOTTO: I don't have anything else, Thank you very much

for coming.

MR, 81S8TI: Thank you.
THE COURT: You may step down. Thank you.
THE WITNESS: Thank you.

[Witness excused.]
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MR, TWOMEY: We call Brian Washburn, Your Honor.

THE COURT: All right.

BRIAN WASHBURN,

called as & witness, being first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION BY MR. TWOMEY:

Q Please have a seat, silr,.
A Thank you, sir.
0 Could you state your full name and please spell it for the

court reporter, your last nane.

A Brian Washburn. W=g=-g=-h=~b-u-r-n.
0 Where do you live, sir?
A Londonderry, New Hampshire.

Q wWhat do you do for work?

A Self-employed. I do screen printing, stuff like that.

Q Did you ever know an individual named Greg Smart?
A Yes,
Q How do you know Greg Smart?

A I'd met him through friends that I'd met when I first moved

o m—— = —— e ar—iee u U W
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here in like '83. Just -~ he was acquainted with the
people that I'd met in school and stuff.

o) Gan you tell the people in the jury what your relationship
wag with Greg Smart, if it developed, how it developed?

A We'd ended up hanging out on weekends, go over to his house,
just about do everything together, basically.

Q How would you describe the strength of your relationship?

A Very strong. He was my best friend.

Q When was the last time you talked to Greg Smart?

A Sunday hefore he was killed.

Q How did that come about?

A My girlfriend had a birthday party at our house and him and
Pam came up and helped celebrate with her parents and stuff
like that, and then after that we went back to thelr condo,
and we usually did that on Sunday night, to play cards or
watch TV and stuff like that.

Q You mentioned your girlfriend. Tell the people her name.

A Tragl Collins.

Q Now, I asked you earlier whan the last time you talked to
Greqg Smart. Is that the last time you saw him or last time
you talked to him?

A Now, that was the last time I saw him. The last time I

talked to him was the day he was murdered,
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Tell the people on the jury about that.
It was a quick phone call. He called me at work and asked
me if I wanted to go to lunch., I sald I couldn't because
I had to have the tires put on my car.
Wag that -- Mr, Washburn, was that something unusual for
Greg Smart to ask you?
No, we used to go te lunch all the time. Probably twice a
waek.
T want to ask you some questions, take you back a little
bit.

Did you ever have occasion to go to Atlantie City with
Greqg Smart?
Yes, about three times.
Do you recall the last occasion you went to Atlantic City
with Greg?
Yeah, it was in April.
When, ahout?
It was in April. I'm pretty sure it was the weekend of
Eagster. I'm not positive, but =--
pid anything unusual happen while you were down there with
Creg that waskend?
Well, unusual, kind of, but most of it was pretty normal.

It's just when we were playing ~- we were playing baccarat,
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and usually when he's in Atlantic City he's always happy
becauge he liked to do that, and he was winning a -- well,

T don't know if he was winning but he'd wen a couple of
hands and stuff and he was really excited, and he was
sltting there ordering a lot of drinks of stuff, and I asked
what was wrong., He kind of rolled his eyes and said
everything was all serewed up and, like, what do you mean?
He says, "Don't tell anybody this," he said, "but," he

said, "I screwed this other girl," and —- and it just -- he

said he'd slept with this other girl and that everything
was all screwed up, and I interrupted him, asked him who, ‘
and he said it was no one that I knew. And then I sald --
no, then he sald that it was -- Just everything was screwed
up because anytime him and Pam got in a fight that was all
she was bringing up. And then I asked him how Pam found
out, and he said that he'd told hex. And I just said to
him, I said, "Why'd you tell her? I mean, what did you
think, sha would never bring it up again?" And he said
that they'd had some talk or something and that they'd
agreed that it wouldn't be brought up. But that's all he
gaid. He said that that's all she brought up whenever they
arqued. But I'd -- I've seen them argue before and he'd

nevar brought it up before that.
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Did you have occasicn to go over to where Greg lived or
that area the night he was murdered?

Yes.

And did you zee thils woman right here?

Yeah,

Okay. And who am I touching?

Pam Smart.

Could you tell the people on the jury where you saw her

and what was golng on?

At Greg's parents' house. I'd gone out with my girlfriend
that night and 1'd just gone home and went tec bed, and I got
a call from my girlfriend and ghe szaid that Pam had called
her and said that Greg wag dead. I wag -- I was like,
"what are you talking about?"” She said she didn't know.
She just said that Pam called and was -- was all hysterical
and Greg was dead and to come down to Greg's parents' house.
So then I called Greg's parents' house and talked to his
dad, and he said that it waz true, and I just kind of sat
there for -- like totally shocked, and then I told my
parents and I drove over to his parents' house and went
inside and saw everybody. There was all kinds of people
there, relatives.

Did you sea Pamela?
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Yes.,

Where d1id you see? Describe her physically.

When I came in she was either gitting or kneeling on the
fiooxr, and when she saw ug she started bawling, because me
and Traci came =-=- well, actually, Traci came, buk me and
her came in the room at the same time. She started crying,
and I just kneeled down and we hugged. 8She just asked why,
why would someone do this. It was just the way she was all
~- ghe was real hot, like her clothes were like kind of
molst and wet, I don't know. It was ~- I don't know what
it was. But --

Did you feel that?

When I gave her a hug and stuff she seemed like ~- T don't
know, she was just real warm.

Do you recall the Fourth of July that year?

Yes,

What did you do?

We were at a party at one of my friend’s house, He had

an outdoor 1like barbecue with the swimming pool and stuff
like that. And Pam came over for a little bit, llke a half
hour or something like that, and then me and Traci ended
up going home, and I'd had a lot to drink, and we were out

in the sun playing volleyball and stuff like that. When I




came home I wanted o go to bed because I was tired and

had a headache, and then I believe she called but I don't
really remembar or not, and Traci said that Pam wag going to
be coming over. Ang ==

Did she in fact come over?

Yes, she did.

Pescribe for the jury her behavior on that svening.

- & > =

fhe wag crylng when she came to the door and stuff. She
just started bawling and gtuff when she saw us, and she came
in and had her dog with her. She gaid she was upset.

M5. NICOLOSI: Objection. Hearsay.

THE CQURT: Sustained.
Q Go ahead, describe her behavior during the course of the
night.

A She just sald that --

MS, NICOLOSI: Objection,

THE COURT: Sustained. Can't say what gomecne else said.
MR, TWOMEY: That's my fault.
Q My . Washburn, when I say describe her behavior, I mean

physically what you were seeing.
A she just came in and describing -— and saying that she was
upsat because she missed Greg and stuff like that.

MS. NICOLOSI: Objection,

ararop. pmemmnern PP, SN
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THE COURT: Objection's sustained. Jury disregard it,
You cannot say what somecne else said.

BY MR. TWOMEY:

Q Again, just physical things you see¢ with your eyes. Pretend
your ears are covered.

A She was just crying and sitting on the floor.

o) How long did that continue or how did the evening -- if her

behavior changed, tell ug if it changed, if 1t did.

A She started talking to -- to us and telling us what was

Wrong.
fQ Don't =~-
| A I know, I won't say ——
. Q Okay.

A It's just after she got talking, got it off hexr chest, she
saemed to feel a lot better. She just like opened up, you
know. Just felt a little better. BShe said it was just
some reason she just went off, and it was just -- Just
something she missed about Greg or something.

Q Mow, was that typical or atypical? By that I mean, usual
or unuszual for her behavior in the period after Greyg's
death until the middle of the summer in the times you saw
her?

A The times I usually saw her was like when I would drop my
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givlfriend off to stay at her house or something like that,
and she was usually never like that when I saw her. It was
like the mecond time I've ever saw her other than the wake
and the funeral, the second time I'd seen her cry when I'd
been near her and stuff.

Q Why would you drop your girlfriend off to stay at her house?
How often d4id that happen?

A Right after it happened, like the night that it happened, my
girlfriend stayed at her place, and she would just stay at
her mother's house a couple times with her, and her place
with Pam a couple times because she said she didn't want
to be alone.

| Q We just talked about July 4th. Do you recall another
evening when Pam's ~- a little bit after that when Pam's
behavior might have been out of the ordinary?

M5, NICOLOSI: Objection. Leading,

THE COURT; It iz a bit leading. Why don't you rephrase it.

Q Do you recall another evening -- well, when's the next time
you saw her after the Fourth of July, if you recall?

a I don‘t know, but I know -~ I mean, I've seen her many
times where she's always been asking questions and stuff
like that, but I remember one time when I was at her house,

I don't know what day it was, but I know it was at night

L N 2 B
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bacause wa'd just come back from gelng to the beach or
something like that, and I mean, she'd always == evan in
front of other people like Traci and stuff like that, she'd
gald about ways she wanted to try and find out what was
going on. She wanted to talk to Bill's mom to £ind out

if she knew anything about why he was arrested and —--

MS. NICOLOSI: Your Honor, I object at this point., If we could
approach.

THE COURT: Is it the same objectlon?

MR. TWOMEY: I# we could approach.

MS, NICOLOSI: Object. It's hearsay.

MR. TWOMEY: Like to make an offer of proof at this point.

THE COURT: All right.

[Bench conference - no record.]

NOW AT THE BENCH ON THE RECORD:

| MR. SISTI: Okay, Your Honor, specifically, wa'll be offer-
|

ing the following, that the response from Brian

Washburn will be that Pam discuszsed, among other
things, it was her belief that Cecelia had some-
thing to do with this, and that other statements

including that Pam was thinking of doing things
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M5, NICOLOSI:

MR, SISTI:

to elicit information and to gain information
with regard to this homicide came out, and
gpecifically, if we have to get into further
questions in order to narrow down the time, it
will be the summer of 1990. I believe it will
be July, in fact, of 1990 when this behavior was
noted and these statements were made. During
cross-examination of Pamela Smart hy the State
of New Hampshire this area came into gquestion,
In fact, it was a sharp series of guestions

from the State of New Hampshire putting that
particular igsue in doubt. We're offering thisg
as a prior consistent statement, first of all,
Okay, my response to it being offered as & prior|
conglgtent statement is that as of this time we
haven't established when this statement was made
to this person. He testified con direct that he
doesn't know the date of the statement that was
made. Unless we can place 1t in time, it can't |
come in aE & prior consistent statement.

Just to combat recent fabrication, Your Honor,

I can assure the Court that it was said prior

to today.
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MR, MAGGIQTTO: Prior to motive.

MS, NICOLOSI: it has to be prior to a motive to have to
fabricate,

MR, BISTL: Again, it was prior to an arrest. If that's
what we need, that will be established.

MR. MAGGIQTTO: It's prior to statements she made with Cecelia
Pierce on tape is what the issue is here.

M8. NICOLOSI: That's right.

MR. SISTI: I think that ¢an be done, too.

THE COURT: Why don't you ask when the statement was made.

He can answer that.

MR. TWOMEY: Okay.
MS. NICOLOSL: This statement has to be made prior to conver-

sation with Cecelia Pierce on the 12th and 1l3th,

THE COURT: i understand that.
MS. NICOLOSI: Placed before that.
MR, SISTI: I would state that would be incorrect. It -=-

in fact, it should ba made prior to Pamela's
xnowledge of the taping. Not the statement that
. was made, if we're actually going to test and
bring in this as a prior consigtent statement
in order to rebut an allegation or insinuation.

MR. TWOMEY: I'd just note one thing. There was taping all
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T

MS. NICOLOSI:

THE COURT:

MR. TWOMEY:

MS. NICOLOSI:

MR, SISTIL:

MR. TWCOMEY:

MR. MAGGIOTTO:

the way to August lst. Certainly prior to Augus
lgt, no question about that.

We'll stand on our cbjection.

If it's prior to July 12th, 1'l]l let him answer
that.

My guess == my guess, what I believe frowm the
pelice report, not from him. Talking to him,
he'll say bhetween July 10th and July 13th, and
I'm not sura of the exact date it's going to bhe.
I'm not sure he's going to be sura.

There has besn no testimony from Pamela Smart
that she had any convergatlon with Cecelia
FPierce after the 13th of July where that plan
would would have been implemented. This witness
had to have been told before that for it to be

4 prior consistent atatement about har intent
to do something.

Lat me just put for this record there was a
conversation with Cecelia Plerce as late as
August 1st, 1990, and that I think is an
uncontroverted fact.

You have a tape recording of it.

The point here is a witness, Pam Smart couldn't
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tegtify to a statement —-

THE COURT: I didn't hear you.

MR. MAGGIOTTO: That's all right. She said it all.

THE COURT: If it's prior to July 12th, I'1ll let him answer.

If it dsn't, I won't let him answer.

IN OPEN CQURT BEFORE THE JURY:

BY MR, TWOMEY:

Q

Mr, Washburn, we were talking -- we were in the middle =--
let me finish before you start talking. You might antigi-
pate the wrong question. We wére in the middle of telling
you about seeing Pamela on another occasion different from
July 4th, and you started to tell us scmething about thatand
we stopped. Now I'm going to ask you a guestion. What

can you tell us about when this happened?

When what happened? When I saw her again after July 4th or
Yes, when -—- when you were telling us abhout a speclfiic time
that she started telling yvou things. You mentioned Mrs.
Flynn.

Well, she'd mentioned that a couple of times. That's why —-
Do you know when those times were?

t don't know exactly. They were differaent times.

Do you know, were any of the conversationsg that you were

[T SE—
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about to talk about, those aresas when she mentioned her
intentions to do things, were any of them hefore July 13th?

A Yaeah,

0 Okay. Tell us about some before July 13th with you.

A The only =-- I don't know exactly what day they were before
July 13th, though, because the thing is she'd sald a lot of
things many different times, that she'd said things like -~=
she'd said she wanted to go lay down in the middie of the
road in Ssabrook and stop the first person who came by in a

car because they seemed to ~=

M8, WICOLOSI: Your Honor, I object to this as being hearsay.
THE COURT: Sustained. Jury will disregard it,
MR, TWOMEY: Could I go bhack, Your Honeoxr, and try to lay a

foundation for that statement?

THE COURT: You can try to lay the foundation. I suppose
the State will decide whenever it wants to
object to 1t.

Q Do you recall if that was said prior to July 13th?

A To be honest, I couldn't say. I don't know. I just know

ghe'd gaid it many times.

Q Do you recall any other gtatements she made about intentions

of things she was going to do in finding out about what

happened to her husband? Do you recall any other statements
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about those made either on July 13th or prior to?

A Any other statements like that?

o} Yeah,

A Yeah.

Q Pam Smart tells vou of things she's going to do.

A Yes, yes, she'd said that -- one thing she said she wanted
to do is go find sowme of Bill's friends to ask them if they
knew anything about this.

M8. NICOLOSI: Objecetion. Hearsay.

THE CQURT: Sustalined.

MR. TWOMEY: If wa could approach, Your Honor.

THE COQURT: Samea conversation we had a moment ago?

MR, TWOMEY: Yes, I think that the witness has just testified

this was before July 13th.

THE COURT: What do you say to that?

MS. NICOLOSI: Witness testified about something we haven't

BY MR, TWOMEY:

| Q

A

Let me get

Smart tell you before July 13th anything about going to

talk to Cecelia Plerce because she suspected her?

She didn't

heard in this courtroom at all. Certainly can't

some in under the exception you're speaking of.

gpecific with you, Mr, Washburn. Did Pamela

say she was going to == she'd just indicated o
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me that she thought that mayba Cecelia and Rachel knew

something about this.

Q What did she say she was going to do because of that?

A ﬁhat ghe said 0 me was, "I wonder if I act like I know
gsomething about this if they'll say something to me?"

Q What -- did you respond to that?

A Yeah.

0 What did you tell her?

A I told her not to be an idiot, but I used a different word.

Q Okay. Probably a word you don't want to say here?

A Right.

Q Okay. Think about that time, that conversation, ékay? What
wae her behavior like at that time? How did she appear?
Again with your eyes and ears. You don't have to say the
words, but tell me what you were seeing with your senges?

A she was just rambling, just throwing things out, I could
do this, I could do this, I could do this, just whipping
ideas off her head, I dom't know, saying things about the
car and -~

MR, TWOMEY: I have no further questions. Thank you. These

people may have soma gquestions for you.

CROSS5~EXAMINATION BY MS. NICOLOSTI:

Q

Good afternoon.
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Hi.

Wa've met before, right?

Yep.

Mr. Waghburn, the first time you spoke with the police was
on May 3rd, two daye after the death of your best friend,
right?

Yep.

At that time you spoke with a man named Michael Surette,
right?

No.

Who'd you speak with?

Detective Pelletier.

And Mr. Pelletier, Detective Pelletier asked you questionsg
about what you might know about the death of your friend,
Greg Smart, right?

Yep.

And at that point you told him that you didn't know of any
motive at all for this crime?

Right.

you said you didn't know of any suspect, right?

Yep.

And you said that everything was going perfectly fine in

Grag's life, right?
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Q

Yeuh.

Didn't know anything at all that vou could tell them that
might help them find who killed your best friend, right?
Well, that T didn't think that that had anything to do with
~~ with it.

What you told them was, you didn't knew anything to help
them find the killer of your best friend, right?

Yes.

vou didn't tell them that Greg Smart had had an extramarital
affair?

No.

You didn't tell them that Greg Smart told you that he knew
that Pamela Smart had had an affair, right?

Right.

As a matter of fact, you didn't even tell the jury that
right now, did you?

No.

Okay. You didn't tell them anything about this conversgation
while you're gambling with poor Greg being sad just two
waeks before his death, did you?

No.

You never thought that maybe a scorned lover of the defendant

might have been Gregory Smart's killer?




T didn't =~ T didn't know at the time that she was having
an -~ the affair still, and I didn't know who it was with.
But you knew that Greg sSmart thought that she was having an
affair, right?

All he'd said wag that she is too.

she is too.

That's the only thing he'd mentioned about it.

8o it's possible there's a scorned lover out there that
could have killed Gregory Smart, right?

Yeah.

Okay. And it's possible that a scorned lover of Gregory
Smart could have killed him, right?

Right.

You didn't tell the police that, right?

No,

Okay. Whan did you go to the police anhd tell them all
akout that?

About the affalr part?

Right.

I told Pelletier -- well, see, the thing I'd tried to do on
many occasiong was to get them to know 1Lt without me
actually telling them.

When did you actually come out and say expressly to a

L1908 L
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detective of the Derry Police Department about these affairs
I don't know the exact day, but it was probably, I'd say,
maybe two weeks ago. I don't know, to be honest.

March 11th sound about right?

Yeah. Yeah.

That was right while this trial was going on, right?

Right.

Now, you'd told a person hamed Tom Perilla about this before
you told the Derry Police Department?

Yeah.

And Tom Perilla was a very, vary good friend of Gregory
Smart!s?

Yos.

And Tom Perilla told you he was going to tell William Smart,
Greg's father, about it, xight?

Yeah.

And he saild go to the police?

I told him I was going to the police.

You told him if you didn't go Tom Pexrilla would go?

That's why I told him, because I told him I was going to
the police. You can ask him that.

Now, you told about thls affair after you heard about the

defendant's lawyer's opening statement admitting an affair,
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right?

Yes.

Okay. You watched the whole trial on TV and you saw that
opening statement, right?

Yes.

And you told about this affair after Pamela Smart told your
girlfriend that she was going to tell everybody about hex
affair with william Flynn, right?

Yeah, I actually -- see, what happenad is, is Monday night

Traci told me that she had something she wanted to tell me,

Q Monday night when?

A The day before the trial started.

Q The day before the trial started you heard that?

A Right.

MR, TWOMEY: The witness hasn't finished his answer. She

interrupted.

0 Excuse me. Pleasge finish.

n 8he told me that she had something she wanted to talk to
ne about because she'd talked to Pam Saturday, and before
sha said anything, I saild she's had an affair with Bill.

Q So Saturday Traci Colling tell you -- Monday Traci Collins

tells you that Saturday, the Saturday before the opening

statement, tha defendant told her about the affalr, right?
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A Right.

pe

Okay. Now, Traci Collins and the defendant are very, very

close friends, aren't they?

A Yeah.

0 Traci Collins has visited the defendant in prison regularly,
right?

A Yeg.

Q And you yourself have gone a lot, haven't you?

a Yes.

Q As & matter of fact, Angust 1st to September you went to

visit her more than every week while she was in prison,

right?
A What do you mean "more than every week"?
Q Well, I'm saying did you go on a more regular basis to visit

the defendant from August lst to September lst than four

times, more than four times?

A Yeah.
Q Every week you went to see her with your girlfriend?
A Yeah.

Q Now, Traci Collins also told you in that conversation that
she told Gregory -- that the defendant told Greg Smart about
the affair on April 27th, right?

A Yeah. Well, actually, she didn't -- Traci didn't fell me
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that. Pam told me that.

Pam told you that directly?

Yes.

Okay. But Gregory Smart told you on the l4th or 15th during
this Atlantle City trip that he knew about the defendant’s
affair, right?

Yeah. All he said was that —- he was complaining about how
everything was all screwed up because every time they had

an arqument she would bring that up. Then he said he didn't
think that was going to last much longer because ghe had too
That's what —— was all he sgald about it.

You met me before, right?

Yeah,

At the Derry Polige Department?

Yes.

And we asked you to come speak with us, right?

Yes.

And you met Mr. Maggiotto there as well?

Yeah.

And you camg on your own?

Yeah.

You told us you were neutral, you wanted to tell us every-

thing you knew to put it before the jury so they could
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decide whether this person was guilty or not guilty?

Right.

And we asked you any problems in the marriage that you know
of , right?

Right.

Didn't tell us, d4id you?

I teld you about what Terry had told me. That was -- that
was ona of the things I'd tried te tell the police so I
wouldn't have to say -~ this is going to sound stupid, but
the reason I didn't was Greg asked me to promise not to tell
anybody and I tried to do that as long as I c¢ould.

Greg agsked you not to tell anybedy before he was murdered
by somebedy, wight?

Right,

But you didn't tell us at the police station while we're
preparing this case, did you?

No.

Let's talk about the conversation that you and the defense
attorney discussed about Cecelia Pierce. Now, you spoke
with the police about that conversation when, in August
gometime, right?

I know it was right after the -— 1'd gone to that suppresslo

hearing for the tapes and stuff like that.

=
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Maybe the bail hearing?

Yeah, whatever. I don't remember what it was.

The bail hearing was mid-August, August 13th.

T know the day I went it was on a Monday.

August 13th sound right?

I quess so. I don't know for sure.

And you spoke with the police four days after the bail
hearing, right?

Yes,

Where was the ¢onversation between you and the defendant
about Cecelis Pierxce?

At her house.

And her house is where?

In Hampton.

Who was present during the converxsation?

Tracl was at the house, but she wasn't in the room. 8he
was in the room for the first part of it, which was like
the part about when she said she wanted to lay in the road
and gtuff like that,

Anyone else in the house that evening?

No.

Did you and Traci come together to viglt Pamela Smart?

Yes.
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Who drove?
I did.
Did you leave together?
I'm pretty sure we did. I'm not sure 1if it's the night we
slept over, because we slept over there one night. Then we
all went to the beach the next day, like me and Traci and
Pam and Heidi. I don't know. That's the thing. I don't
know exactly what day it was because there was many differené
times when she'd said gatuff like that. I couldn't pinpoint
a day. I don't know.
But you know ~- let me ask you this. Traei Collins kept
a pretty detailed calendar around that time?
Yeah.
Would that help you refresh your memory about what day vou
went to the beach, mayhe?
Probably, yeah.
Let me show that to you.

I'm showing yvou a calendar that is July, 1920. Do yon
recognize the calendar?
Yas.
Whose is that?
Traci's,

I'm pointing vou to the 1l4th of July. Can you tell me




whather that refreshes your recollection?
A Yeah.
Q About when you went to the heach.

A Yeah, says it's Heidi, Pam and me.

<

That was the day you were talking about?

4

It was that night. It was that Friday night,

Q The 1l4th?

A The night before we went -- no, tha 13th,.

Q S¢ the 13th would have been the night you and Traci stayed
over at the defendant's house?

A Yes.

0 Not the 12th?

A No.

Q On the 12th when you vigited together -- let me ask vou
this, Now, are you saying that that conversation happened
on the 13th or you don't know?

A I don't know. All I know is it was at night at her house,
and T think I've only been to her houge at night twice.

¢ When was the other time you'd been to her house?

A I don't know the exact date, but it's in the calendar
somewhares, I think.

Q Let me bring this calendar --

A I think I dropped Tracli -- I brought Traci to Pam's apartmenft
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and dropped hex off because she was sleeping there,

We know you stayed over op the 13th. That's one night,
Right.

Let me show you what's written on the 12th and ask you if

that refreshes your recollection, Excuse me.

T think it was more =- where are the nights that she slept
at Pam's?

There are many. All right,

I don't know.

S0 the 13th is a possibility?

Right., All I know is it was at night, I remember that.
When you spoke with the police you saild that it was either
the 10th or the 13th, right?

I quess 80, if that's what -- I told them that, whatever it
said in Tracl's calendar is the night that I was at her
house and that had to have been what night it was.

S50 the bottom line is you don't know when this conversation
took place?

Right.

1f you said the 10th, why would you have said the 10th?
Bacause T was at her house at night, I guess. I don't know.
But there'sz nothing in this that reflects you being at her
house at the 10th, right?

I don't know. Does it say that Tracl was at Pam's at all?

P LTI
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Q Want to take a look at it again?

A Yaah, [Witness reading.] VYeah, it was the 10th, hecause
that's when Traci slept at Pam's.

0 Okay.

MR. TWOMEY: Would you repeat that. I couldn't hear it.

THE WITNESS: 1 said, yeas, that it could have been on the

10th because that's when Traci slept at Pam's.

Q 80 on the 1l0th you drove down, you left your girlfriend at
Pam's?

A Yes.

Q She glept over and you went back t¢® Manchester?

A Yau. I remember because I had to drive home with one
contact in because 1'd ripped one,

Q Now, this conversation either happened on the 10th or the
13th?

A Tt could have been. If there was any other times =-- I'm
pretty sure I was only thare twice at night, though. I have
no idea. It could have been a different night. I don't
know the exact date.

Q All right. You spoke with the police, you said most likely

it was the 10th?
T said most likely it was the 10th or the 13th because those

wera the only times I knew I'd definitely been there at
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night because Tragi had it in her calendar.
Now, you remembered this conversation -- just give me a
moment.

The convergation you had with the defendant, she said
she wondered if Cecelia Pierce or Rachel Emond knew anything
right?

Yeah,

She didn't tell you that she knew that Cecelia Pierce knew
something, right?

She said she thought that they might know something.

Did she tell you why she thought these two high school
girls knew something?

Just because they hung out with Bill.

She didn't tell you that Cecelia Pierce was acting strange?
No.

She didn't tell you anything that Cecelia Plerce had done
that would lead her to this wondering whether she was
involved or not?

No.

Did she tell you in that mid-July time that sha'd already
started implementing this plan to get information from
Cecelia Plerce on June l3th?

Pid she tell me bafore that?
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pid she tell you that she'd already tried the scheme onh
July 13th?

No, all she'd said -~ she brought up the idea should -- she
thought they knew something about -- she was wondering if

I talked to them and pretending like I knew something about
it they would start saying, stuff like that, and I told her
not to be an idiot.

She didn't state to you she'd already tried thig before?
Right.

And she didn't tell you that she'd told Cevelia Pierce that
she wasg involved in the murder and had lied to her to get
her to say this, right?

No.

and you told her God, that's crazy. It was a crazy idea,
wasn't it?

Yeah, I just told her not to be an idiot. I said, "If
Cecelia doesn't know anything about it, where do you think
the first place she's going ia?"

what did she say to that?

She said, "well, yeah, you're right."

Did she tell you, "Boy, Cecelia told me she's going to the
police because I already told her I was involved®?

No, that was about it. Then she came up with just other
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ideas and stuff like that.

Did she tell you that Cecelia Plerce might be bugged, that
she was worried about that?

No,

Did she tell you she was afrald to talk to Cecelia on the
phone because her phone would be tapped?

She never mentioned Cecelia to me, really, other than that
ona time,

And you told her it was craszy, that she shouldn't do it
because if Cecelia wasn't involved where is the first place
Cecelia would go, the police. What'd she say to you?

She said, "Yeah, you're right, I guess."

She agreed with that?

Yeah.

You recalled this conversation at the day of the bail
hearing, right?

Yeah,

That was the £irst time you'd heard anything about body
wires, right?

Yeah.

Pirst time you heard on July 13th this defendant had made
what the State represented to be pretty incriminating

atatements to her friend, Cecella Plerce?
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You heard that that date was July 13th ridht around the

time that this conversation you say happened?

Right,

You never thought about that before, right?

No.

You never thought when this defendant said that she wondered
whether Cecelia Pierce and Rachel Emond knew something,
never crosgsed vour mind that maybe you should ¢all the
polige and tall them that she's got esuspicions about people?
When she said that, no, because she was -~ I mean, 1f that
was the case, I would have to tell them that she wanted to
go lay in the road in Seabrook and talk to the first person
that came by. She was always saying crazy shuff like that, |
You don't know whether the conversation with the defendant
happened after those body wires or before, right?

I have no idea.

Now, you went to the beach on the l4th, you said, with the

ek BOO |

defendant?

Yeah.

Pid you ask her whether she'd attempted to try this scheme
to ask Cecelia?

No,
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Q Did she tell you that she'd tried it?

A No.

Q Did she tell you whether she'd tried it with Rachel?
A No.

Q Did she tell you -- did you ask her that?

A No.

Q No convergation about it at all?

A No.

Q Did she even tell you she'd seen Cecelia Pierce just

yesterday and the day bafore?

A No.

Q Cecelia's name never even came up?

A Not that I remembex, ho.

Q You remembered about the conversation right after the baill

hearing, right?

A Yeah.

Q And you tossed around a little thought, what should I do
with this information, and who did you go to first?

A I told ner lawyers, Actually, the first person I told was
Traci.

Q After you told Traci, who did you tell?

A Her lawyers,

Q You went to the defenge lawyers before you went to the police?
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Yes.

Now, you're the person who saild you wanted the State to

have all of the information that could possilkly help £ind
tha killer of your best friend?

I1'd called the police on the same day to make an appointment
with Pelletier, and he sgaid he couldn't see me until Fric‘iay.1
But you went to these people first?

That's because they could see me first. If Pelletier had
gald to come in, I would have gone to him first.

And who'd you talk to when you went to the defendant’s
attorneys?

Paul, and I think it was Gagnon, I think. ZI'm not sure
who elae wag there,

pid you try and narrow down that date, was that important?
Not realiy. I just had told them about the conversation.
I bagically told them that it was at night at Pam’s house,
but T didn't know the exact date. But I said Traci's
calendar had said that she was there like two nights.
tater did you and Traci sit down and try and narrow down
the date?

Kind of. We like went through her calendar to try to
remamber events, like we know sometimes when she would

sleep over to Pam's, but I would just take her over to her
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mom's house in Windham and then they would go from there to
Pam's house,
When you talked with Traci about it, did you personally
arrive on a particular date, whether it was the 1l0th or the
13th?
No, we just said it could have been either day. I said I
didn't know.
But 1t sure would be better if it was the 10th for Pamela
Smart, xright?
I could have been, I have no idea when it was. If that
was the case, I would say it was the loth.
Let me show you your statemsnt. Do you remember this
statement that you filled out for the police?
Yep.
It's page 441, The beginning of it says, "On July 10th,"
then in parenthesis, "or the 13th, but I bhelieve the 1l0th,"
parenthesis, "I was at Pam's house."

Why the preference for the 10th?
I don't know.
Do you have a lawyer, Brlan?
Yes.
Who is your lawyer?

What's his name? Hold on a second. Frank Zimler.
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What 1s he represanting you on?

Bacause 1'd gotten many contracts and checks, people sending
ma checks in the mail and stuff.

Sending you checks for?

They wanted my rights to a movle.

What's the movie related to?

This trial.

What's the size of the checks that you're receiving?

I received one for $2,000.

What's the lawyer doing for you?

Becaude I didn't know -~ I said I didn't want to do anything
with it, s0 I gave it o him becauge I didn't know how to
read contracts or what to do with it.

Stuff like that that you want nothing to do with it, why
don't you say no?

I didn't say I didn’t want nothing to do with it, T sald I
didn't want to deal with it.

It's okay to enter into contracts and make money off the
death of your best friend, right?

Bverybody else is. It'snot -— I don't know.

Okay.

No, it's not all right.

Let me just get this stralght. First time you talked to
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the police, you lie, you say you don't know anything, right?

A Any -- I said anything related to the case. I didn't think
that was related to the case,

Q After you hear about this bail hearing and you hear about
the tapes, then you say, "Oh, I've got this piece of
information that I forgot about," right?

A Yeah.

Q Okay. And then after you hear the opening statement of this
defendant, then you go to the police and say, "Oh, I got
apother piece of information that I forgot about"?

[ A No, I'd been trying to let them know about this without me

telling them beforehand. I mean, I was the one who went to

Pelletier and told him about what Terry had told me.

Q Why didn't you just tell him the information?

A Because I didn't want to tell him. I didn't want to get
involved with it.
MS5. NICOLOSI: Ckay. Thank you.

REDIRECT EXAMINATION BY MR. TWOMEY;:

Q Brian, why -~ let me ask you the same guestion Mlss Nicolosi
just agked you. Why didn't —=- why did you wait —— strike
all that., Let me start over again.

When did you first tell me, Sisti or Pamela about what

Greqg had gaid in Atlantic City? How long ago was that? Was




—
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that &ix months ago?

| A No.
| Q Was it about the same time you went and told the police
‘ about it?
IA Yeah.
f Q Why did you wait go long %o tell us about it?
[:A Because I didn't want to tell anybody about it. I didn't
| even tall Traci about it. I didn’t even tell Traci about it
Q you didn't tell Traci, you didn't tell Pam or her lawyers,
and you didn't tell the police. Would you look at the jury
and tell them why you didn't want to tell anybody about thatl
A Because he ‘s asked == Greg had asked me to promise not to
tell anybody.
Q The prosecutor showed you -- vefreshed your recollection |
with a document. I'm going to show you cne. I don't have
the exact one. Let me show you this. Is thisg a gimilar l
|
| document except for there's some pink marks on it? |
s Yeah. |
i Q The one she showed you have any marks on it? |
b: A I don't think so,
MR, TWOMEY: Qkay, I'd like one of the two marked for
identification -- ag a full exhlbit, Your Honor,
| at this point in time;
|

1
—
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M&, NICOLOSI:

MR, TWOMEY:

THE COURT:

Your Honor, I'd object to this. Ifﬂthey want
the substantive content of this they can call
Traci Colling to the stand. At this point it's
fiiled with hearsay.

I think the rules -- should I approach, Your

Honor?

Let me gee one of them with the markings.

[Pause - the Court is examining the document.]

THE CQURT:

MR. TWOMEY:

THE CQURT:

MR, TWOMEY:

THE COURT:

You asking for the whole dotument o come in

or just the --

The entire document wag given to the witness to
refresh his recellectlon, and my memory of the
Rules of evidence, Your Honor, is that if a
party refreshes a witness' recollection the
oppesing party can put the whole document in.
If you refer the witness to a single page in
BEncyeclopedia Britanica, dees that mean the
whole set comes in?

No, no. I don't know what to do, cut ocut words?

I balieve you can cut out the sections referred

to, which is the 12th, 10th and 13th.
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MR. TWOMEY: I have no problem with that. Perhaps at the

7 break we can ¢ut out the 10th —=- IAfhink the

10th, lith, 12th, 13th, 1l4th are all I could

recall.

M3, NICOLOSI: If I could bhe heard on it. This was used to
refresh a witness' memory, and the evidence
before the jury is what he recalled from having
looked at dt. This wasn't evidence admitted by
the State so that Rule 106 applies. This
withass testified, and there's no need for this
document to come in as substantive evidence, I
didn't use it that way.

THE COURT;: All right, Well, do you want to further respond
to that, Mr., Twomey?

MR. TWOMEY : I think, and again I don't have the rule in front
of me, although I just tried to get it, I think
the rule 1s if an attorney gives any document
whatever to a witness to refresh regollection,
the other party can put in what the witness is
shows as a full exhibit. OQuite frankly, I don't
think dit's that important. I don't want to keep
arguing about it., I'LLl just g0 on, if the Court

wants me to.
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THE COURT: 106 says when a part of a dogument is intro-
duced that the remalnderwhich is relevant can
come in. I'm going to sustain the State's
objection to that.

MR, TWOMEY: Qkay.

THE COURT: Although you can refer to it if you wish to
refresh his recollection.

MR, TWOMEY: Okay.

BY MR. TWOMEY:

Q I'm going to show you again the same documeﬁt the State
showed you. Is there anything on July 1l0th that refreshes
your recollestion about what you might have done?

A Says, "Slept at Pam's."

Q Doges that mean you slapt at Pam's?

A No, that means Traci.
Q Would you recognilze that handwriting there?
A Yaah.

Q Did you tell the police when you first went to them with
this information that you thought it was probably the 10th
and perhaps it was the 13th?

A Yeah.

Q Is that still what you think?

A Yeah, I quess. I == it could be any of the dates T was

R | R [P e - —
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thers. I'm not exactly sure what exact date it was,

Q Brian, what was running through your mind when the
prosecutor asked you that guestion isvit right to take
money 1ln the death of your friend?

MS, NICOLOSI: Objection.

THE COURT: Sugtained.

0 Greg Smart your friend?

A Yes,

o} Do you have strong feelings about Greg Smarg?
A Yes.

0 Do you gtill have strong feeling about him?
'A Yes.

MR, TWOMEY: Nothing further.

THE COURT: Take a short racess,

[Withess excusead.]

[Recess at 2:07 p.m.]

IN QOPEN COURT BEFORE THE JURY:

THE COURT: Mr. Twomey, it appears that upon a review of
the rules of evidence that the relevant portions

of that document which I previously ruled were
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not admissible are in fact admisgsible. They
may he excised f£rom the whole and entered as an
exhibit, and they will be. That's, I presume,
the 10th, 13th and 14th,

MR, TWOMEY: Can we do that, Your Honor, after the end of
the session today?

THE COURT: Yes, you may. You may proceed, Mr. Sisti.

MR. SISTI: Thank you, Your Honor. At this time the defense

would call Patty Wiser to the stand.

PATTY WISER,
called as a witness, being first duly sworn, was examinod and
testified as follows:

DIRECT EXAMINATION BY MR. SISTI:

Q Please take a seat. For the record, could you state your
name and spell your last name, please.
A Yes, Patty Wiser. W-i-g-e-I.

Q And how are you employed?

| A I'm employed at SAU 21 for the Media Center. I'm a Madia
Aggigtant.
Q Apd are you curreptly employed in that position?

A Yeg, I am.,




Q What does that entail?

A Many duties. A lot of secretarial duties, and right now
the running of the Medisa Canter, keeping up wlth the schocl
orders that come in, Ws sgerve 1l schools and deal with the
learning materials, instructional material that go out to
the schools.

Q Do you know Pam Smart?

A Yes, I do.

Q And just for the re¢ord, can you point her out, please.

A Sitting right there (indicating).

Q Just Gescribe what she's wearing.

A A green suit.

MR, BISTI: Let the record reflect that she's been identifiedl.

0 I'm going to takeyou back to 1990, if I could, How were you
anmploved back in 18907

A As the Media Assistant or Pam's secretary at the time, which
is the same job. But --

Q Basically, the same thing you've already told the jury?

A Yes.

Q And I want to takeyou to a spacific date and azk if you

have a recollection of it, May 1, 189%0. Do you have a
recollection of that date?

Yesg.




With vregard to May 1, 1990, were you working that day?

Yes,

And can you tell the jury what time you went to work and
how your day progressed?

I go in at B o'cloek in the morning, and during the morning
I just went on with regular chores in the office, and I
believe Pam had come in late that morning bacause she was
going 0 a meeting that evening, and that was a regular
doing. If she had a meeting in the evening, she would comeg
in late in the morning and then work through the meeting.
And then around =~ shortly before noontime the whole office,
the entire offjice went t0 Porxtsmouth to celebrate
Secretary's Day, I guess, and we a&ll left to be in
Portsmouth at the Library Restaurant around == we had to be
there at noon for lunch.

Okay. You had to ba at the restaurant at noon. Did you
allow yoursalf some driving time to get there?

Yes, we probably left around quarter of 12, thereabouts.
I'm not sure of the exact time.

What was the occasion for gouing to the Library?

It was Secretary's Day. We did this every vear, The whole
entire building would go out for lunch for a couple hours.

Now, bastween quarter to 12 on May 1, 1990, and the time you
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returnad, who ware you in the company with?

The entire time we wemwith the entire office except for
the people in the cars.

Was Pam with you?

She wasn't in the car going down, but in the restaurant
we were all together.

pid she arrive at the same time?

Yes, we all drove down and got there within minutes of each
other,

and I take it that you had some lunch or something?

Yes., |

About what time did you return to the SAU 21 building?
I'm not exactly sure, but I would say around 2:30.

About 2:30 in the afternoon?

Yes, uh=huh.

Do you know what tlme the students are let out of school at
Winnacunnet High School?.

Around 2:18 or 2:20. I'm not exactly sure.

Were vou present at SAU 21 before or after the kids were
let out of school?

I was there the whole day until approximately 4 ofclock
except for the time we were at lunch.

And were the kids let out of school before you returned
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from the Library Restaurant?

I would assume 80, give or take a few minutes. I'm not
sure what time wa got back exactly.

All right. Let me ask you a specific guestion. Do you have
any recollection whatsoavar of Cecelia Pierce being in the
Media area at all on May 1, 19907

I don't have a racollection of it becéuse she was in and
out. She may have come in in the morning to do some work,
which she -- she came in every day normally to work because
she was working for us at the time, and she may have come in
during her study period and done her work and then left.
th-huh.

But I don't recall exactly what time that would have been.
Okay. Do you have any regollecticon whatsoever of Cegelia
Pierce being present in the Media area when Pam Smart would
be present in the Media area?

I don't have a regollection of that, but Pam was not in the
Center, physically she wasn't in cur office area very much
until after we got back £rom lunch becausa she'd come in
late. Then she had a meeting with the superintendent
upstairs and then we waited for her to come out of that

meeting g0 all of us could leave togather. And so I would

gay that --
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Q SQ m=

A -- the possibllity of her being there at the same time is
not correct, you know, I don't think she wae there.

Q Let ma just ask you a couple other things with regard to

this Media Centar., You knew Pam's work habits, I take it?

A Sure.

Q You knew whare her physical office was?

A Yes.

Q pid students have access to her office?

A They would ¢o in and out if she was there, and Cecelia went

in everyday whether Pam was there or not because we would
lesave her work in a folder and she would just go in and do
her work and then go back to class.

Q I guessg that's my question.

A Yag.

o] Was the door locked?

M No.

MR. STSTI: If I could just have a moment, Your Honor.
[Pause - Mr. Sisti, Mr. Twomey and the defendant

conferring quietly.]

MR, SISTI: Thank you, Patty.
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CROSS~BXAMINATION BY MS. NICOLOSI:

Q

A

MS.
MR.
THE

THE

MR.

THE

Hi .

Hi.

You don't have any spacific recollection of Cecelia Plerce
being there in the morning or the afternoon, but it's
poasible their paths crosped at some point during the day?
They could have, but I don't have a recollection of it.

All right. It's a long time ago.

Yes.
NECOLOSI: Nothing further.
S5ISTI: Thank you.
COURT: You may step down. Thank you, ma'am.
WITNESS: Thank you.

[Withess excused.]

SISTI: Dafaende rests, Your Honor.

COURT: All right. Ladies and gentlemen, the State's
rested and the defense has rested, and
tomorrow will be cloging srguments and charge
and you'll begin deliberations tomorrow,

There are some matters to go ovar in the

morning with defense counsel -~ I mean with
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defensa counsel and the State's counsel. So
I'll ask you to come in tomorrow meorning at 10
o'clock, at which time final argunents will
begin. So tomorrow, 10 o'clock. Please don't
discuss the qase at home, don't read anything,
listen to anything. Have a nice evening. We'll

see you tomorxow at 10. Thank you.

[Jury excusged for the day at 2:38 p.m.]

| THE COURT: All right, we're in chambers after defense has
rested, and defense has several motions to make.

MR, TWOMEY: Yes. At this time, Your Honor, I'd like to
renew my motlon to dismliss baged on the
insufficiency of the evidence taking into
account all of the evidence at this particular
juncture. I'd like to adopt by reference all
my remarks made at the end of the State's case.
That's all I have to say on that motion.

MR. MAGGIOTTO: I'11l edopt our remarkz ag well.

THE COURY: Motion'ts denled. Ancother motlon?

MR. TWOMEY: I'd like to renew and in a sense make a naw
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motion to suppress all the tapes in this
particular matter based on the evidence that
was adduced from Cecelia Pierce concerning the
nature of the atop of the defandant. GShe
indicated that —— I won't go through all of it.
She indicated that stop ~- again, I'm talking
before the boys' arrest when they're driving to
the beach is the point in time for reference,
In particular testimony, she indicated that
there's ten minutes while they're held, Thare
are policemen on horses, paddy wagons, motor-
acycles and cruisers. She indicates that a
gpotlight was put on them throughout that period
of time. She indicates that they were made to
hold their hands up, and I believe the
defendant's testimony corroborates some of
those details.

What that means is that on that particular
day the defendant was arrvested. The Court's
original order was based I think upon the
believae that there was no need for Fifth and
Sixth Amendment protections because an arrest

hadn't occurred and adversary proceedings had
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not taken place. In other words, it wasn't a
formal indietment pending. I think the testimonﬁ
from Cecelis Pierce indicates that in fact an
arrest had taken place, and while there was not
a Formal indictment you have to reanalyze what
the situation is whare there has been a full-
blown arrest.

I again cite State v. Brodhead. Again, I

have to guess at the c¢ite. I think it's 109
New Hampshire. It's a-case -- I think Governor
Thomson was in a car, saw somebody speeding,
told his driver to pull over, stop the guy. He
did stop him, and then because Govarnor Thomaon
was busy, and anothex trooper came to the scene,
the first guy left. At any rate, in that
particular case the guestion became what was an
arrast, and the Supreme Court indicated "no
magic words are necessary to effectuate an
arrest,” and indicate just the simple action of
the state trooper/chauffeur of the governox
pulling the man over, and I think he had him
get out of the car, and something else, that in

fact was an arrest. That's a far lesser
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o aRa —

intrusion on the liberty of the citizen than
what Cecelia Plerce said occurred to my client
on that date in June. Once you accept it as an
arrest, there's a subsequent invocatjon of Fifth
Amendment right to remain silent, no further
questions by the police. I think the State
already conceded or I think it at least,
apparently from the record, that Ceecelia Pierce
was an agent of the police on each and every
ooeasion she goes to talk to my client. They
are then, after an invocation of the right to
remain silent and invocation of Sixth Amendment
right to counsel, the police are initiating
contact with a defendant and I think the
analysis is significantly different and
mandates the suppresslon of the tapesg and the
testimony.

As a final matter, there's a cite, Gouledi

v. the United States, I don't have a cilte but I

believe it's 1951, which indicatesa that a court
even after a suppression matter has been fully
dealt with, if further information comes to the

court's attention at any point in time in the
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THE COURT;

MR.

SISTI:

proceeding the court has an obligation to
basically re-axamine the suppression gquestion
the court believes that evidence was illegally
seized, the court has an obligation at any point
in the proceeding, whether or not a motion is
aven filed, in the first instance to effectuate
and protect the constitutional rights of
citizens. That's all,

Motion's denied.

One additional housekeeping matter. There's a
letter from Vance Lattime, Jr. to his girlfriend
that is marked for identification at this
juncture == I think it's Defendant's D. I don't
have the list in front of me. The letter
specifically deals with comments that he makes
to his girlfriend with regard to communication

smong all three individuals held at ADC at the

time of the writing of the letter. It was marke
for ldentification. I offered it as a full :
exhibit, fThe Court stated on the record that it
was being taken under advisement. I'd move at

this time to have the identification stricken

and move that letter in ms a full exhibit,
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THE CQURT:

MR, MAGGIOQTTO:

MS. NICOLOSI:

MR. MAGGIOTTO:

MS. NICOLOSI:

MR. SISTI:

State want to respond to that?

We would object to it.

I think the State's objection was there was a
portion of that letter that was used in impeach-
ing vance Lattime, Jr. and the rest prejudicial
and unrelated to the part defense counsel was
impeaching with him. I think we'd said no
objection to that portion read into the regord
relating to the ecommunication between he and his
girifriend.

Ha's talking ADC.

Yeah, but the remainder we'd object to. No
reason for it to go in., We don't need it for
contextual underxstanding.

I do need it as a contextual understanding where
he was and who he was talklng about, who he was
communication with, so that this jury can
understand whether it was just a mere
exaggeration, ag Mr, Lattime stated from the
gtand, or whather or not he was drafting a
letter that would have been contemplated as
being a personal and private matter specifically

with his loved one and wouldn't be eirculated




gso there would be an inherent indicia of

reliability in the letter so that the full
context of that lettaer would indicate it was
not exaggeration and that there's conversation
ameng these three individuals at ADC in Concord
prior to December 24th, 1990 when they c¢laim
that's when they began to speak freely amohg
themselves when the court order was lifted,

MS. NICOLOSI: I think that Mr. Sisti says he needs the
remainder of that letter to be admitted for
what ig perfectly well establighed by the
tastimony of Mr. Lettime, He testified that he
didn't know dafense counsel had tha letter,
that ha wrote it to hig girlfriend. He admitted
that he wrote the words. It was directly
related to the subject matter that he was
testifying to. He said that the girl that he
had been seaing, he had been seeing for awhile,
and the rest of it just isn't probative and
it's prejudicial and thexe's no reason for it
to come in. I would say its probative value
i# not outweighed by its prejudicial natura.

MR, SISTI: Tt's relevant, it's probative and a proof




1834

THE COURT:

MR. MAGGIQTTO:

THE COURT:
MR. SISTI:

MR. TWOMEY:

MS. NICOLOSI:

favorable to the defendant, so the additional
argument would be that we ask that it be
admitted under Part 1, Article 15.

Go ahead.

I was going to add for the record, the purpose
of the record was to impeach the prior
inconsistent statement as admltted by the
witness. The defense doesn't get to put it in
because he wants to offer favorable proof to
his case, It's well egtablished that just
because it's favorable to the defendant's case
doesn't mean the rules of eyidence are
abrogated. 50 the State objects. It was used
for the purposes he wanted to use it for. The
witnass admitted it. It's not a prior
inconsigtent statement to be admitted for that
pPurpose and no reason.

Defense motion's granted. I'll allow it in.
Thank you.

Just one last thing about the calendar of Tracl
Collins. I don't have a copy that I haven't
highlighted. Can you give ==

T think I have a pencil mark on it, but I think
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MR.

THE

MS.

THE

MS.

THE

MR.

THE

MR,

MR,

MR,

TWOMEY :

COURT:

NICOLOSI:t

COURT:

NICOLOSI:

COURT:

TWOMEY =

COURT:

TWOMEY 3

MAGGIOQOTTOQ:

TWOMEY 2

that's it.

Can we go somewhere and --

T think the pencil mark surrounds the whole data
of the note.

What is it exactly that the Court ruled we're
going to allow to go before the jury?

10th, 13th, l4th.

There's wrilting that goes up the side along

the 10th that relates to the subject matter

we were talking about.

Well, if you can agree what the writing is. If
you can't, excise it, You can add the words at
the bhottom.

Okay. How about Miss Nicolosi and T compare my
gopy with tha highlight on it with hers and then
try to reach an agreement. If not, come to the
Court in the morning, let the Court decide it.
All} right.

We'll do that and then take it to the court
reporter.

Anything else?

No.
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[tdentification gtricken from Defendant's Exhibit D.]

- =

[In chambers hearing coneluded at 2:51 p.m.]
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