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Q Facing the jury, why don't you show us how Greg Smart was

kneeling. Why don't you get back wp a littla, Bill.

A You want me to kneel down?
A T want you to kneal down and show us how Greyg Smart was
f kneeling.

Now, I'm golng to ask you to face the jury.
A He was on his knees --

Q Talk loud.

A He was on his kneeg like this. Pate had his hand in his

| hair and his head down, and I believe his hands were in

his lap.
Q Now, you had your head down, Show us how his head was.

|
|
A Like down like this.
Q And Pete's hand was in his hailr at that time? J

A Yes, it was.
Il Where were you standing in relationship to Greg Smart?
A He was kneeling down, and if he was facing the jury, I
would have been right here behind him.

Q Wwhy don't you kneel down and put me where you were standing.

[
I All right. I was right here. 1
|

Q ask you to speak up.

A Greg was right here.

MR. MAGGIQTTO: Everyone hear him?
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Q Place me where you were standing. Tell me when to stop.

:3 All right, stop.

Q Right here?

A | Yes.

fl MR. MAGGIOTTO: lat the record refleet I'm standing to the left

' : of the witness, slightly behind.

Q His head was in a downward fashion like that?
A Yes,

Q Now, place me where Pete was standing.

A Dirsctly in front of me.

&

Tell me when to stop. Directly --
A Yes.

0 What was directly behind Greg Smart?

[ 4-21

A The wall where the stairs are.

Q You can return to your seat.

L4 CTOOR = AV

[Witneas resumes stand.l

- ow =

AFhGAD S0 BAYGNNE,

Q Prior to Grey getting to the floor, had you gtruck him at

all?
A L don't believe so, no.
ﬁmw Q How was it that you overpowered him?

A Pardon me?
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Q How was it that you overpowered him?
Wall [witness crying.] Well, after he got inte the house ~-
(Tissues handed to the witness by the balliff.]

THE WITNESS: Thank you.

A He wasn't struggling very much. He was just asking =~

o) What was he asking?

A Just what was going on.
what'd you tell him?

A T just told him to shut up.

Q Pete say anything then to him?

A Once he wap down on his knees, but I don't remember what
that was.

Q How long == you don't remember what Pete said to him?

A No.

Q What happened next?

A Well, he wag kneeling there. There was ~- he was —— we
weren't going to be able to cut his throat.

Q Why weren't you going to be able to cut his throat?

A Because, just wouldn't be able to, you know, bring ourgelves
to do it.

Q Why do you say that?

|
i
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Q

Well, he was just -~ he was kneeling down, you know, in
front of us. We just couldn't do it.

Where was the knife in relationship to Greg Smart at this
tine?

Pete had him by the halr with one hand and had the knife by
his face,

I'd like to show you what's State's Exhibit Number 33.

Doas this look like the knife?

Yes.

Is this the knife that Pete Randall had in front of CGrey
Bmart's face?

Yas, it was.

After -- we'll, when you felt you couldn't cut his throat,
what happened next?

I motion to Pete like this (indlcating) because that's
where I had the gun.

Can you stand up and show the members of the jury how you
motioned to Pete?

T 4ust went like this (indicating) because that's where the
gun was.

8it down. When you motioned --

MR, MAGGIOTTO: Let the record reflect the witness took his

right hand and pointed to his left breast
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indicating a motion he did at that time.
What happened after that? What did Pete do?
Pete nodded his head yes.
What was Greg doing or saying at this time?
Well, he was still kneeling there but I don't know what he
was saying.
After Pete nodded his head yes, what did you do?
I took the gun out, out of my pocket.
I'd like to show you State's Exhibit 40. s this the qun
you had at that timea?
Yes, it is.
How do you recognize it?
T just remember it.
After you took the gun out, what did you then do with the
gun?
A1l xight. I took the gun out of my pocket and I cocked the
hammer back.
After You cocked the hammer back, did Pete or Gregory Emart
say anything?
Pete and CGreg were =till talking, but I don't remembar what
they were saying.
You weren't paying attentlon to what they were saying?

No.
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Q Then what happenad?

A T cocked the hammer back and I pointed the gun at his head.

Q After you pointed the gun at his head, what'd you do?

A I just stood there.

Q How long was it?

A A hundred years, it seemed like, and I said, "God forgive
me, "

Q After you said, "God forgive me," what happened?

A I pulled the trigger [Witness crying.l

THE COURT: Take the morning recess.

[Recess at 10226 a.m.]

MR. MAGGIOTTO: May I continue, Your Honor?
THE COURT: Yes, you may.

DIRECT EXAMINATION BY MR, MAGGTIOTTO (Continued):

Q How long was the gun out before you shot Gregory Smart?

A I don't know.

Q What part of his body were you alming at?

A His head.

Q How far away from his head was the gunh when you pulled the

triggexr?

A It was ¢lose. I don't know.
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Why did you say, "God forgive me"?
Because it's not something that -- I didn't want to kill
Greg, You know, I wanted to -— to be with Pam and that's

what T had to do to be with Pam, but I didn't want to kill
Greg.

what happened after the -- what happened after you shot
Gregoxy Smart?

I ran.

Where did you run?

Out the back door.

Who made it out the back door first?

Me,

Now, when you got to the back door, what did you have to do
to get out?

Oper the door and -- I don't remember. I just ran.

Was it locked, unlocked?

Unlocked.

When you got on the back porch, what happened next?

Well, there's a rail there so I jumpad over it, but -- s0 I
just ran.

How long after you fired the shot was 1t befare you ran?
Roughly a half a second.

Now, where was the gun at this time?
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A In my hand.

Q After you jumped over the ralling, where did you go?

a Thrxough the field. We were going to run back to the back
of the plaza, change into our ¢lothes and then go meet J.R.
in the car, but J,R, was driving by a5 we ran out,

0 N;w, as you were running through the field, what, if
anything, happened?

A Well, I was running too fast and I fell.

Q What about Pete; where was he when you fell?

A Behind me.

&

What happened after that?
'y Well, I got up and I was still running, J.R. had stopped
the car, and I fell again, and Pete passed me that time.

We got to the car.

nmao@E — EasEw puT

Q Now, when vou got to the car, what did you have in your
E hande?
; A The gun.
g Q Anything else?
o
g A No.
Q What about Pete?
A The black bag of stuff.
ﬁﬁw Q Where was the knife?

| A He'd dropped it.

S R -
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bid you drop anything?

Yeah. Well, when I got in the car, ona of my gloves was
gone, so I dropped one of my gloves.

Do you know how this glove got off your hand?

No.,

Just when you got ih the car one was missing?

Yes,

You don't have any recollection of that?

No.

What was going through your mind as you were running across
through that field?

I don't really remember what was going through my mind. I
know I was really scared.

Now, when you got to the car, which way was J.R. facing;
towards the back of the plaza, away from the back of the
plaza?

Towards the back of the plaza.

when you got to the car, where was Raymond Fowler?

Front pagsenger's Beat.

J.R, was' ln the driver's seat?

Yas .,

Where did you go in the car?

Back geat behind J.R. Pete got in the back seat behind
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Raymong.

0 When you first got in the car, what happened next?

A All right, Pete was telling him to go, to get geing, and
they was sitting there asking, you know, did yeu do it, did l
you do it, did you do it, and Pete was telling them to go.
They just kept asking, so then I screamed at them to go
and we started going. We got the clothes f{rom down the
atairwell.

Q How do you get the clothes from the stairwell?

A Got out of the car, grabbed the duffel bag.

@

Who grabbed 1t?

A I think I did.

Q bo you know?
Ei a I don't remember, no.
z Q After you got —- the clothes were gotten, what happened '
% next?
5 A Wall, we started driving away.
; Q And as you were driving away, where were you going?
% | A Back to Seabrook.
Q And d4id anything happen on the way back to Seabrook?
A We got out of those c¢lothes bhecause we wanted to get rid of
ﬂ!@ them now, put our normal clothes back on, pulled over on

the side of the road somewhere and threw all the black
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clothes out. And the shoes.

Was everyvthing thrown out at once?

Yes,

And was there any conversation in thé car at this time?
Conversation? Well, J.R. and Raymond was singing some
stupid song to a -- try to calm me down.

Were you singing?

Wag I singing? No.

After you —- where did you change out of your clothes, in
the car or at the dumpster?

In the back seat of the car.

After yvou got »id of your clothes, what happened next?
Well, we got back inte the car and we drove back to
Seabrook,

Do you know how you drove back to Seabrook, which route you
took?

Oh, which route? No.

Now, where were you in the car?

Back seat behind J.R.

Where was Pete?

Back seat behind Raymond.

And where was tha gun at this point?

T think I put it back in my jacket pocket. Oh, no, we
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threw that out, #0 -- in the duffel bag, I think.

Are you guessing?

I'm pratty sure that's where it was.

Now, when you got back to Seabrock, what happened?
Well, I was the first one to get dropped off, so they
dropped me off at wy house, and then -- I wasn't there,
but what I understand was ==

Well, if you weren't there you can't testify about it.
All right. It's what I was told.

Were you told?

Yaeah.

By who?

J.R. the next day in school.

What they did after they dropped you off?

Yeah, because I asked them. They just said -- he said, "I
dropped Pete off and I dropped Raymond off and I went home."
Did you go anywhere else that night?

No, I did not.

id vou have any contact with the defendant that night?
Pam? No. Well -

After tha shooting.

After the shooting? Neot -- at the wake, but --

No, I'm just talking about that night, May lst.
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Well, she had drove by. She said she saw our car. She
flashed her headlights off and on, but we didn't see it.
ghe told you that latex?

Yes.

What I'm asking is, after that night when you got home, aid
you have any contact with the defendant?

No, I didn't.

Like to show you State's Exhibit Number 5,

Oh, fuck.

It's the candlestick by the foot of Gregory Smart. Is that
the candlestick you had in your hand?

Yes.

Can you tell us how it got there?

I -— I put it on the floor.

Take a minute. How about the wallet between his lega?

T don't know how that got there.

Do you have any recollection of any convergsation about the
wallet?

i don't have any recollection of any conversation. I Jugt
know that there was -=

What about the towel by his head?

Huh-uh, No.

You don't know how it got there?
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No.

Do you have any conversation about a towel?

Not that I remember, no,

Did you want to testify here today?

Did I want to? No.

Why not?

Wall, I didn't want to testify against Pam.

Why didn't you want to testify against Pam?

Well, for one thing, you know, I told her I'd never tell
on her, and, well, I loved herx.

When did you have these conversations with her when you said
you'd never tell on hexr?

The day before Pete, J.R, and myself got arrested.

Are you testifying today as part of an agreement with the
State?

Yes, I am.

Do you know when you entered into that agreement?

The date?

What month.

February, I believe.

This year, last year?

This year.

Now, prior to entering into that agreement, had you ever
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spoken with any member of the Attorney General's Office?

A No.

Q Any police officer?

A No.

Q Where were you at the time when you entered into that
agreement?

A Rockingham County House of Corrections.

o How long had you been at Rockingham County House of
Corrections?

A about a month, month and a half.

ﬁﬂ@ 0 Where had you been prior to that?

A ADC, juvenile pretrial facility.
0 What is your understanding of the cocperation agreement with

the State? What are your obligations?

neNw ran

. A Well, I have to tell the complete truth. I have to tegtify

ERERTY

againgt anybody you want me to, and in exchange for that I
can plead guilty to second degree mirder with a sentence of
40 years to life with 12 deferred.

Q What does 12 deferred mean to you?

arvmes ma pavausar -

A It means if I don't screw up in prison and I don't get in
any trouble or anything, I get 12 years taken off, but if

@%@ T do screw up or anything, then thoge 12 years can be put

back on or 'left on.
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What is the maximum amount of time you can serve in this
sentenca?

Life.

Now, are you aware of a statute in New Hampshire which
allows you to apply for sentence reduction?

Yes,

How are you &0 aware of guch a statute?

How did I become aware of it?

Right.

My lawyer, Mr. Merberg, told ma.

Do you have any understanding what the State regards your
attempt to try and get a sentence reduction?

Yes. You'll be againgt me, against it.

At the time that you killed Gragory Smart, how old were you?
Just turned 16,

When you say you just turned 16, when was your birthday?
March 12th., Today.

Today you're 172

Yeah,

How is it that you could break this cooperation agreement
with the Stata?

By lying, by refusing to testify against gomebody .

And what happens if you braak this cooparation agresment?
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A Well, T go to trial. BEverything I've told you can be used
against me 1f I get on the stand, and I've already pleaded
guilty to sedond degres murder, but you can indict me for
firgt degree.

Q Do you know what the punishment is for first degrea?

A tife in prigon,

Q Without parole?

A I believe so, yes.

MR, MAGGIOTTO; Could T have these agreements marked as full
exhibits.

MR, BISTIL: It's without objection.

MR. MAGGIOTTO: T understand there's no objection.

THE CQURT May be marked.

[State's Exhibits 59 and 60, being cooperation

agreements, marked in evidence.]

- e

Q I have.before me two agreements, I'd like to show you

State's Exhibit 59. Do you recognize this?

A Yes, I do.
0 I'm going to ask you to speak into the microphone so the
jury can hear you.

A Yes, I do.
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Is this the agreement that you signed before speaking with
the Attorney General's Office?

Yas, 1t is.

How do you recognize it?

My signature.

This is an aqreement you signed before even talking to us,
is that correct?

Yes.

I'd also like to show you what's State's Exhibit 60. Do
you recognize that?

Yes, I do.

How do you recognize it?

My signature.

Now, beslde your signature 1s the signature of your attorney9
Yes, Mr. Merberg, yes.

And myself and Miss Nicolosi?

Yeg.
And that's also true for State's Ewxhibit Number 597

Yes.

And can you tell us the date that you signed these agree-

mentsg?

1-22-91,

Is that true for both agreemente?
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Yes, it is.
Now, were you aware that Pate Randall and J.R. entered into
agreements at the time that vou didz
Yes, I was.
How did that affect your decision whether or not to enter
inte this agreement?
Well, T refused to enter into an agreement unless J.R. and
Pete were going to havé one.
Why is that?
Because I wagn't qoing to testify againat them.
Why didn't you want to testify against them?
Because I feel I got them into this.
Why do you feel like you got them into this?
Because that's what happened. T got them inte this.
What happens if J.R. or Pete breazk their agreement?
Then I'm supposad to testify against theém.
Did anyone ever inform you you can only plead if you had
damaging tastimony against the defendant?
No.
Now, I want to take you back to the relationship vou had
with the defendant.
Beside being alone with her at her condominium orx

apartment, whera else did you have the opportunity before
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the murder to be alone with Pamela Smart?

Before May lst? Eer office, her car, my house.

Did you ever have sexual relationships in her office?

Oh, no, not in her offica.

Was there anywhere else you were able to have physical
relationship besides her --

Yesg,

-~ her apartment? Where was that?

My house and in the car.

Where would-you go in her car?

There's a few places. Salisbury Reservation.

What is ‘Salisbury Reservation?

It's like a -- in the summer you go and like, I don't know,
camp there, I guess, but in the winter it's just open.
There's no one there,

How wany times did you go there?

Salisbury Reservation? Four or five times,

Where else?

There's this place in Salisbury. Rabbit Road, I believe it
is. It's like a factory, and in the back of it there's a
parking lot and theres no ona there at night.

How many times did you go there?

Want thers once.
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How many times were you at your house?

Once,

Anywhere else?

There's a ballpark in Seabrook on Route == I mean, South
Main Street, and there's a parking lot that goes back
towards the woods there.

What time of day would these rendezvoug normally take place?
Well, thare wasn't any set time or anything, just --
Mostly at night, mostly after school?

Mostly after school.

Were you ever out drinking with the defendant?

Yes.

How often did you do that?

With Pam out drinking before May lst, only a couple times.
Cecella Pieree aver with you?

Yes.

Where would you go drinking?

Well, one time stiaks out in my memory the best., We went
to -- she'd come down on a weekend, Friday night or
Saturday, and picked me up at J.R.'s house and we went down
to this liguor store by Ameg.

When the defendant came down, who was she with?

Cecalia.
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Go ahea@.

So we went to the liguor store down by Ames on Route 1 in
Seabrook, and she went to the ligquor store and bought a
kottle of SouthemComfort, and then she went into Amas
and bought a -~ two four-packs of wine coolers.

Why was the Southern Comfort.ﬁought?

That's what I asked her to buy.

You asked her to buy it. Who were the wine coolers for?
Pam and Cecelia.

After the alcohol was bought, what happened next?

Well, we went down -- there's a place in Seabrook by the
middle school, it's called Spherex, it's a factory, and
there's no one there at night, zo we went down there,
parked, and we was talking and drinking,

And it's you and the defendant and who else?

Cecelia Pierce.

How long were you there for?

Forty-five minutes, an hour,

and were you drinking Southern Comfort?

Yes, I was.

Had you ever drank Southern Comfort bhefore?

Once before, in -- it was at least five months prior to.

So what happened after that?
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Well, we were sitting In the car, and if you've ever had
Southern Comfort you know it's a rather, I don't know,
sweet tasting alcohol, so it's =-- it tastes like, I don't
know, it's like a Kool-Ald aleohol type of thing. It
dogan't == it's really easy to drink. 8o I was drinking
that. We were just sitting in the car talking and stuff.
Bo I didn't notice how drunk I was until I went outside to
gu to the bathroom, and then I noticed I was pretty drunk,
So I got back in the car and then I was gitting in the front
passenger's seat. Pam was in my lap and Cecelia was
driving, and we went to Salisbury Beach, down where the
arcades are and everything.

See anyone else that night?

Yeah, friend of mine, Chris. I believe Danny Blake wag with
him. And that's all I can remewber who was with him.

Did you ever sas J.R. and Pete that night?

Yas, we did. That was after we came back from Saligbury
Baach.

Salisbury Beach was first?

Yes, I believe so,.

Why ig it that you remember?

Why do I remember this?

Right. Why is this particular night you remember?
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I was with Pam and --

And after you went to Salisbury Beach, where'd you go?
J.R.'s house. We went down to J.R.'s house, see if there
was any parties tonight, and I got out of the car and I
walked over and I was talking to him. I still had the
bottle of Southern Comfort, and, you know, I gave them some
and I was asking them, you know, "Any parties tonight?" or
"What are you guys doing tonight?" And then Pam came over
and she-was talking to them.

S0 what'dyou do after that?

After we talked to them?

Yep.

We were going to get some more Southern Comfort for Pete
and J,R., but we went to the liguor store and it was closed
go we couldn't get anything, and I think me and Pam and
Cecelia took off somewhere, and Pete and J.R. took off
some place elege.

Beside your physical relationship, did you express your
feelings for each other in any other way?

Yeah. We wrote, you know, notes hack and forth to each
other,

And how many notes did you write the defendant?

Around 12 to 15.
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How many notes did she write you?

About 12 to 15,

How would you get these notes?

Well, 1'd write them in school or at my house that night
and when T went to the Media Center I'd give her —- give
them to her and like later on she'd have ovne for me, she'd
give one to me and I'd read it later.

What was the content of these notes?

Love letters.

Without being too specific, can you give us some idea of
the substance?

Well, thay were like, you know, just telling her, you know,
I loved her, and she, you know, tell me she loved me. It's
-= it's like the gsame thing, just different words.

What else?

Jusgt, you know, she ~- how she liked being with me. She
always wanted to be with me, and like that.

I'm sorry?

Like that.

Is it embarrassing for you to talk about ﬁhese letters?
No, it's not embarrassing, Some of tham wera sexually
explicit. That would be embarrassing.

How many sexually explicit letters did you get?
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Well, some were and some weren't. Like something was put
in, but there was three in particular.

Any one --

T think it was a three-page note is what it was.

Did anyone else see these letters?

Yes.

wWho?

Bara Thomas, Frank Daley, Pete and J.R,

How did they -~- how did Pete and J.R. Bee these letters?
Well, I showed Pete and J.R.

How did Sara Thomas see these letters?

Well, Sara and Pam were down J.R.'s house one day and I was
changing 0il for them on the cars.

Whoge car was ¢il being changed on?

Both of them. I changed Pam's oil, and I believe it was
Ralph changed Sara's oil.

Why don't you tell us -~ I'm not sure you told us this
yesterday -- who Sara Thomas is.

She's a good friend of mine.

How long have you known Sara Thomas?

I mat her in Seabrook Junlor High, so three or four years.
Tall ug about this day with Sara Thomas and Pam Smart at

J.R. '8 house.
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All right. Well, they came down to change oll, to get
their oil changed, and I was doing that, and I took my
leather jacket off and I put it on Pam's car so it wouldn't
get dirty when I was under her car, and Bara agked me if
aha could wear it and I sald yeah. I forgot the notes were
in there.

What happened after that?

Well, she was wearing it and I guess she found tbhe notes
and she was reading them, and Frank saw her reading then
and Frank came up to her and said, you know, you shouldn't
be reading those, Bill's going to be pissed, you're not
supposed to see those. Frank came over and told me, you
know, Sara read the note —— yeah, there was only ona note
in ny pocket that time. 8he came over and gaid to me, "I
can't believe what she said. I knew there was something
going on between you two. Why didn't you tell me bafore,"
and all that. After that I had showed her two other notes.
You showed Sara two other notes?

Yeah.

Where do you show Sara these two other notes?

Library of the =school.

Why did you gshow Sara these notes?

ghe asked to gee them, and -- I don't know. I don't know.
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I was just -~ you know, I liked == I wouldn't go around
and show them to everybody or anything like that, but I
just liked showing them to peogle.

How did J.R. and Pete see them: you showed them to then?
Yeah,

Frank Daley know about your relationship with the defendant?
Yes, he did.

1'd like to show you what's State's Exhibit 54 for
identification, Ask you to take a look at that. Do you
recognize that?

Yes, I do.

What do you recognize it to.be?

Half of a letter Pam had given me.

How do you recognize it as half a letter Pam had given you?
I remember the paper, and I know that there wasg more than
this. because these are song lyrics to a song that she said
reminded her of me.

Do you recognize the handwriting?

I recognize her "g's", yes.

When was the last time —— how did you get this lettex?

She handed it to me.

Where were you when she handed it to you?

Most likely the Media Center.
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why do you say most likely; you're not sure?

Well, sometimes she'd come up to my locker and give me

the notes, but most of the time it was in the Media Center.
When was the last time you saw this note?

The last time T saw this was three or four days ago.

And you paw it befora testifylng today, corrsct?

Yes,

What did vou do with this note after you'd goteen it from
Pam?

I kept it.

Where'd you keep 17

My room,

What happened t¢ all the other notes you had gotten from
Pam?

Wall, when I had found out I was going to be =-- you know,
probably going to be arregted, I got home from Connecticut
and my mother was coming out of the docyr ag I was walking
in, and she said -— che agked me if I needed a lawyer and
said she wanted me to go up and talk to Kenny, and she said
go in your room, get everything out of your room that hag
-=~ that will, you know, link you and Pam. So I went in my
room with a brown paper bag and I went through it real

guick, about five minutes, and I got everything in there
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I ¢ould find, put it in the bag.

Q and what'd you do with the stuff you'd put in the hag?

A I gave it to my mother.

Q Do you remember seeing this letter that night when you
grabbed the stuff in your room?

A No, I -- there was letters I grabbed and there was passes
from Pam, and there were -- there wag a round metal medallion
type of thing that I got at Salisbury Beach.

MR. MAGGIOTTO: At thig time, Your Honor, the State would offex
thig letter as a full exhibit and agk that it he
shown to the jury.

MR. SISTI: That's without objection,

THE COURT3 All right. May be markesd as a full exhibit.

MR. MAGGIOTTO: Let me clarify the record. I referred to this
as 54. It appears I misspoke. It's actually

State's Exhibit Number 55.

[Identification stricken from State's Exhibit 55.]

[Btate's Exhibit 55 displayed to the jury.]

P

MR. MAGGIQTTO: You want me to continue, Your Honor.

THE COURT: Go ahead.
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| BY MR, MAGGIOTTO:

o} What wag this medallion thing you were talking about that

you threw out?

)\ It's -- at Salisbury Beach they have a few of these machines
to put a guarter in, and there's letters around in a --
there's a dial in the middle and you turn the dial, you
know, polnt it at what letter you want. There's two
levers. One lever you pull on and it stamps the letter
onto the medallion, and the other one you pull down 1is
when you're all finished,.

a‘@ Q What did you do with this medallion?

A What did I do with it?

Q Let me rephrase that. What letters did you put on this

medallion or who put any letters on this medallion?

C et Ea

g A It gaid, "Bill and Pam forever."
" Q  Who made the medallion?
. A Well, I had made one and I believe Pam made one. I think

it's the one that I had,

Q Do you know what Pam's said?

A I think the same thing, "Bill and Pam forever."

Q Were you with her when she made thisg?

m A Yes, I was.

Q Who else was present?
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Cecelia Plerce. )

Now, beside the medallion and the passes and notes, was
anything elsa in the room?

I know I had the directions that she'd given me to memorize
in there and I probably grabbed those too.

I'd like to show you State's Exhibit 54.

Yeah, picturas.--

A through I. Ask you to take a look at these. Tell me if
you recognize them.

Yeah, These are plctures I got from Pam.

Can you speak up. I didn't year you.

These are pictures I got from Pam.

Mow, when did you ever first see pictures of this nature?
Of this nature or these pictures?

Let me rephrase that. When did you first see these
photographs?

Befora February 5th.

How is it that you saw them?

Pam brought them to the Media Center =- well, she told me
she had taken them, brought the roll of film to the Media
Center, because Kenny and Eileen owns a photo place and

1 had said maybe not done for free, but 60 percant off,

Ask you to speak a little slower and closer to the
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microphone,

What happened after you said you could get them
developed cheaper?
Well, she gave me the roll and I took it, gave it to my
mother to give to Kenny. I told her, you know, Pam wants
these pictures developed. She said all right, gave it to
Kenny, Kenny developed them, and --
After they were developed, then what happened?
After wa developed them and Kenny told me they were ready
-~ it's like a one=hour photo place -- we went back the
next day, Pam drove up and we got the pictures back from
Kenny, and I remember we were looking through the pictures
in the car, and I remember Pam was laughing. She thought
-~ she didn't think they came out good, and when she
brought them to show Traci, shows Traci. Traci brought
them back the next day, said she didn't want them, was just
going to throw them out, if I wanted them I could have them.
T said all right, and Cecelia Pierce had a couple too.
How many pictures did she give you?
I don't know, PFPifteen.
what did you do with these pictures?
I kept them.

I'm sorry?
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A I kept them.
Q Then after you kept them, where are they now?
A Well, I'm pretty sure I put them in the bag and gave it to
my mom and she got rid of the bag.
0 So thesa pictures here are not, as far as you know, the
actual picturas you had?
MR. SYSTI: I'm going to object, Your Honor. Thare's no
; foundation for that at all.
IMR. MAGGIOTTO: Can I approach, your Honor?
THE COURT: Yeah, why don't you beth approach.
AT THE BENCH:
MR. MAGGIOTTO: The objection?
MR. SISTI: Mere spaculation for him to answer this
quaestion, period.
!MR. TWOMEY : He said he put them in a bag and you led him
into something he doesn't know. Secondly, at
this point in time we have 8 motion in limine
on whether. those pictures can be published to
the jury. As I understand, those pictures were
taken before this affair ever began. They were
taken for another purpose, don't particularly
have anything t¢ do with this, with the affair

itself, and the fact there was sex between
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MR, MAGGIOTTO:
THE COURT:

MR. MAGGIOTTO:

these people is not going to be a contested
ma%ter in this case. What Mr. Maggiotto is
trying to do again and agaln is keep reopening
the gexual agpects of this case to prejudice the
jury. Thosge pictures there, which, according
to this witness' testimony, were taken for
another purpose prior to any relationship
batwaen him and the defendant, have no
relationship to the murder of Greg Smart. The
State simply wants to take photos that are
tangential to the most collateral degree
possible, publish them to the jury to inflame
the jury.

Have you seen them, Your Honor?

I've seen them.

The State's position is guite clearly that
these pictures -- wa've not tried to do
anything more than what these pictures arxe.
Theee are not the actual plctures he threw out.
That's why Karen Knight testified she had exact
duplicates of the plctures and made them and
showed them to Elaine Flynn. The purpose of

introducing these photographs is that this is
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MR L ]

TWOMEY :

all part of the enticement PYoCess- These
photographs are fairly skimpy pathing suit and
some are provocative poses. We know that on
February 5th she went up to Bill, according to
this witnesg' testimony, and said, "Do you
ever think about me? I think about you." It's
the State's position thay are all part of the
enticement process. A teacher relationship
would not be handing over photographs of this
nature, sharing them with him, would not have
given them to him. I'm not trying to say they
are anything more than what they are. Why is
a teacher giving these type -of photographs to
a student? I'm not saying with the idea of
making love to him. t've only sald what they
are. The Rules of Evidence, 1004 I believe it
iz, the originala have hean destroyed. If you
have exact duplicates made from the same
regatives, and he says these are the pictures,
the same poses he saw and everything, they go
in,
Rules of Evidence also say you have to weigh

the probative value againsgt the prajudicial




L3
L
i
£
(B
n
[

879

| THE

THE

MR‘

THE

COURT:

MAGGIOTTO:

COURT 1

MAGGIOTTO:

COURT:

effect in this particular case. Again, the
affair, the -actual sexual intercourse is not in
dispute whatsoever. No dispute. TI'll tell this
Court there's not going to be a diepute. Any
point in time these people had a love affair,
it was sexually explicit. They were intimate
together. What do those pictures now add to
that?

Well, defense counsel's flrst objection ragard-
ing speculation ig sustained. Defense counsel's
section motion Iin limine is denied. However,
the photographs do not nead to be published to
the Jjury at this point. They are to come into
evidence.

Okay. Just go I understand., When you said
sustained and styuck, I'm not sure what you're
saying.

fle had a motion, he had an objection based on
speculation to your last question.

Uh-huh, -

I have sustained that. Paul had a motion in
limine to keep.out the pilctures. That was

denied. However, the pictures come in,
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introduce them. They will not be published to
the jury now. They'll be an exhibit Iike any
other exhibit.

MR. MAGGIOTTO: Okay. I've been showing the other exhibits,
Your Honor.

THE COURT: Some of them you have, some of them you haven't.
All I'm saying, fhis one you won't right now,

MR. SISTI: This ig just -- again, I need clarification,
I'm sorry. These are not exhibits as they
stand right now. They haven't been moved as
exhibits, from what I understand.

THE COURT: That's correct.

MR. SISTI: Merely marked for identification, and oux
objection ig proper foundation.

THE COURT: I understand that. My ruling stands. No neéd
to talk about it anymore. Let's try the case.

MR, MAGGIOTTO:  Okay.

IN OPEN COURT BEFORE THE JURY:

BY MR. MAGGIQTTO:

Q Mr. Flynn, those poges and photographs that I've shown
you as 54-A through I. Have you seen these poses of the
defendant beforea?

A I've seen those photographs befora, yes.




- i

m e mw wmae e

881

'Q

A

Q

And the photographs you've seen before, are they exactly
the same as these photographs that I have in my hand?

Yes, they are.

Is that true for asach photograph you see here?

Yes, it is.

Take a moment and look over gach one.

[Withess conmpliaes,] VYeah.

Now, the photographs that the defendant gave you and asked
you if you wanted them, how many did she give you in total?
I'd say there's about bhatween 12 and 15,

Now, there's nine photographs here, Besgideg these nine
photographs, you saw an édditional three to eix?

Yeah.

MR, MAGGIOTTO: Your Honor, I would move these in as a full

exhibit at this time.

MR. SISTI: Without objection.

THE COURT: All right.

[Identification stricken from State's Exhilbita B4-A

through 54-I.]

Now, Bill, when you were hanging out with the defendant, why

was Cecelia Pierce with you?
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Well, Pam said it would be less suspicious Lf somebody saw
us together 1f Cecelias was there, because if they saw us
alone it would be more suspicious.

Now, begside the time when Cecelia Pierce was there, were vou
gpending time with the defendant when Cecella wasn't there?
Before or after May lst?

Well, I mean, the times you went to Salisbury Reservation
and the ballpark?

Oh, yeah, Cecelia wasn't there then.

Now, when you were in front of Cecelia Pierce, did you do
anything te hide your relationship with the defendant?

In front of Cecelia? Wo.

How about J,R, and Pete?

No.

Kow about Traci?

Yas,

Who was Traci?

Pam's friend.

Why did you hide the relationship in front of Tracd?
Becausa Pam didn't want Tragi to know.

Did@ she say why she didn't want Tracl to know?

Wall, Traci's friends with Greg, you know, and because if

after May lst, you know, if Traci knew that me and Pam were
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geeing each other, that vould be brought up.

8o the entire time up until your arrest you never acted like
a boyfriend-girlfriend in front of Tracl?

No.

What about any other frisnd of Pam?

After May lst, when she moved down into Hampton, one of her
friends came over -- I don't remember her name -- but, you
know, I couldn't -- we couldn’t act boyfriend~girlfriend in
front of her. And before May lst, another time when another
one of her friends had came down with Traci, and we couldn't
act that way either.

Now, did you ever recaive any presents from the defendant?
Yeah. On my bilrthday she got me a subscription to a guitar
magazine.

How did you know about the subscription to Guitar Magazine?
Well, I came over her office and she said, you know, "Guess
what I got you," and everything like that, and then she said
she wanted to ¢et me ~- to get me this bracelet, gold nugget
bracelet, but Greg would realize there wag $500.00 missing
from the bank account, and she put the subseription in
Cecelia'e name 80 it couldn't be traced back to her.

How do you know she did that?

She told me.




eGAN P as

“In0F -

FRECUEN

-

884

©

o

Why was she afraid of it being traced back to her?
After the May lst if the police found out she was giving
presents to some kid named Fill Blynn, they'd probably want

to go question Bill Flynn,

Any other attempts by the defendant to cover up your

relationship?
No, just we just never did anything in front of people.
Any cover-up attempts in March?
I don't think.
You can't remember, that's fine. No?
No.,
Now, whep did you first see the dafendant -- well, let me
back up.
The day after the murder, what did you do?
The day after the murder I went to school because I thought
it would be suspicious if I didn't. I mean, I was Jjust
paranoid. I thought everything was suspicious.
I'm sorry, I can't hear you.
Wall, I went to schogl.
Why'd you 4o to school?
Because I thought that if I wasn't there then it would lock
suspicious, but it was probably more guspicicus that I was

there.
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What about J.R., did he go to school?
Yes, he did.

What about Pete?

Pete went to school, too, I balieve.
and what happened at school?

well, in the morning Frank Daley came up and he said, you

know, "Did you guys do it last night?" And we said, "Yeah."

We told him yeah. Then second pariod science class, me and

J.R. were in there and Frank's in there too, and Miss
Kinsman came in and =aid, "Bill, Vance," you know, "could
I talk to your quys for a minute.™

Who is Miss Kinsman?

Guidance counselor at Winnacunnet High School.

And what happened then?

Well, me and J.R. went with her, and Cecelia and Rachel
were already with hexr. We went to the guidance office.
It's like a conference reom in the guidance office, and
she said Greg's husband -~ Pam's husband was killed last
night.

Did she say how he was killed?

No. She said they didn't know.

What happenad then?

You know, we say -- she said that, you know, "I think that
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we should go to the wake and," you know, "just support Pam."
And, you know, we sald yeah. We didn't want to say no, we're
not going to the wake and thought that would look suspicious,
Did you want to ¢o to the wake?

No, I did not.

Did you go to the wake?

Yes, I did.

Did you gee the defendant at the wake?

Yeah, Pam was there,

Who'd you go to the wake with?

Migs Kinaman, Cecelia, Vance and myself.

Now, how many days after the murder of Gregory Smart did
you go to the wake?

It was elther the day after or the day after that.

And before you'@ gotten to the wake, did you talk to the
defendant at all?

Bafore I went to the wake? WNo, I did not,

Did you talk to her at the wake?

Briefly, ves.

Can you tell us what happened at that time?

Well, I walked up to Pam, and Miss Kinsman, Cecelia, J.R.,
myself. Miss Kinsman, you know, Miss Kinsman was saying,

"We're really sorry, Pam." You know, that's what we were
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saying.

Starting to mumble, I can't hear you.

All right. Well, you know, we were just saying we're sorry
about what happened and everything, you know, and then kind
of broke away, and then afterwards she came up to me and
J.R. and saild, "I can't believe you guys came to the wake.
When we walked through the door, I think she said she was
shitting bricks.

Where was this cenversation?

At the wake,

I know, but where in the wake? Was it outside, Inside?
Inside.

Now, what was the plan after the murder of Gregory Smart
between you and the defendant?

Well, Pam was going to get the Insurance money and she vas
going to buy a condo closer to me, you know, s0 we could
be together,

What did you know about the insurance money?

At that time I -- my understanidngjwas that there was one
insurance policy for $90,000.

and did that understanding ever change?

Yeah. ULike a week after May lst, Pam had came into gchool

and walked up to me and J.R. at my locker, and she said,
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you know, hi, how's it going and everything like that, and
she said -- what she seid was, "Don't worry about anything.
Everything's going according to plan. People are telling
me T ghould move out of the house so I'm going to £ind a
condo closer just like we said.”

What did she say sbout the insurance money?

She said she couldn't believe it, there wexre WO insurance

policies, oneg for ninety, one for fifty, eo it was $140,000.

Did there come a time the defendant moved closar to you?
Yesn.

Do you know when that was?

The date?

Time period, roughly.

Tt was around the end of May.

Did you have any discussions with the defendant of what she
wag supposed to do on the night of May lst after going to
the meaeting?

After going to' the meeting?

Right. What was she gupposed to do when she got home? Did
you ever discuss that with her?

Oh, yeah. She'd asked us how to react, and we told her,
"Well," you know, "when you g@ in there and you see him,"

just got to be a natural reaction." I said, "Don't even
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think about lt. Don't even," you know, "worry about it."
She told me that night shen she got home she couldn't bring
harself to cry.

When did she tell you that?

Tt wasn't at the wake, and I don't think it was at the
lockers. It was sometime after that. She =aid she just
kapt asking for Haley.

Did there come a time —- well, let me preface that —--— what
information, if any, did you have about what the police
were doing?

Pam told me that, you know, ghe couldn't get the insurance
money until there was -~ the investigation was done that
she had -~ she wasn't gullty. She said, "The police don't
have a clue. They think it was a messed up burglary just
like we sald." MNow they don't suspect her.

When was this conversation?

It was either at the lockers that first time after May lst
or sometime very close after that when she came back to
work.

Did the defendant ever discusa what ghe was going to do with
the insurance money?

Yeah, She was going £o use it to pay for the condo when

she moved closer to me, and she was going to buy a car,
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What kind of cax?

She wanted a -- either a Camaro oxr a TA.

What's a TA?

Trans Am.

Did you ever go looking for any of these cars with the
defendant?

Yeah, a faw times.

Can you tell us about any of those times?

One time wag at Dreher—-Holloway where J.R.'s mother works.
who went with you on that time?

Well, we were in Greg's truck. Me, Pam and Michelle Nichols
were in the front -« that's J.R.'s girlfriend —— and J.R.
and Pete were in the back,

What happened at Dreher-Holloway?

Dreher-Holloway? We went there looking around for cars.

T remember that because they have a barrael there and they've
got all, you know, lollipops in it, and we were in the
showroom waiting for a salesman to come out that Pam —-
that J.R.'s mother had requested. Pam came over and asked
me if -- you know, she gaid, "Go get me a lollipop," and

I didn't know if she just wanted me to get her one or she
was like, you == I don't know, trying to not act bossy but,

I don't know, just like being sarcastic and trying to bes -—-
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Now, this was happening at the dealership?

Yeah.

Do you remember what time of year this was?

What time of year?

Was it after May lst?

Yeah, it was after May lst,

Do you know how long after May lst it was?

Not that long., I think it was before she moved into the
new condo.

And when she told you to get this lollipop, why did you
resist?

Because I thought she was just, you know, like saying, you
know, go do this for me.

Ask you to speak a little more clearly in the mircophone.
It's getting hard to hear some of the things you're saying.
And then what happened?

Well, I said, I said, "I know what you're trying to do.
You're trying to" -- I don't know what I said -- "You want
me to go do this for you in front of Pete." Dé you know
what I mean?

What did she say to that?

she said -— she said, like, "Fine. Be that way." Like

thet. .And she was mad, but she wasn't that mad right then.

Ememma e REIWEMTUA S e iv s e o b el
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But then when we got back to J.R.'s house, Pete and J.R.
and Micky got out, and me and Pam went down to this one
place we used to go in Seabrook. It's a dead end road.
When the road ends, it goes -- like the-marsh is right in
front of you, We drove down thers s0 no one goes down.
what happened when you got down to the marshy area?

When we got down there, Pam bhrought up the lollipop. She
said she was mad. She said, you know, "You don't love ne.
If you did, you would have got" --

Bill, you seem to be moving a little bit while you're
talking. Some thing's going in the microphone, some don't.
What did she say to you at that time?

She said, you know, "You don't love ma. If you did, you
would have got that for me." I told her, I said, "Well,

to me it was" w-

I'm sorry?

"I thought you were trying to be sarcastic," like this, and
we got into a fight. And --

How did the fight end?

Well, she dropped me off at J.R.'s house. She was sgtill
mad and I was mad, So I went down J.R.'s house. They were
in the driveway. And I was pretty mad. And so then she

drove up again. She beeped the horn, 80 I went back up
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there and she sald, you know, "I was this close to going,

taking back my first -- last month's rent on the condo and

not moving down here anymore and that would be it," like
that, and she asked me if that's what I wanted, and I said
no and I apologized for not gettinyg her the lollipop.

THE COURT: Mr., Maggiotto, I'm going to interrupt, and we'll

break for lunch and resume at L o'celock.

[Luncheon recess at 11:43 a.m.]
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MARCH 12, 1231 -

TUESDAY APTERNOON SESSION -~ 1:00 P.M.

IN CHAMBERS:
MR. TWOMEY:
THE COURT:

MR. TWOMEY :

I'd like to do this on the record.

Go ahead.

At the end of the lunchtime break -- 1t's about
one o'clock -- I walked in the courtroom and
there were probably 30 people -~ well, 20 to

30 people past the bar circling a table. I askeq
one of the bailiffs what was going on. Thay
indicated that the Court had issued an order
that the press could look at the various
photographs, exhibits in this case.

T would at this time rnove that if any
gpecial prerogatives or privileges are given to
the press, before that is done that we have an
opportunity to, one, be heard; number two, be
informed of it. I have private, confidential
notes sitting on the table right there, not the
table they were circling around, but the table

behind where they were circling around, and I'm

not even in the courtroom. I didn't know they
waere coming into the courtroom. Quite frankly,

I objact to what happened, but it's already
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happened. I think we would ask in the future
if anybody's coming around that bar that's not
a membar of the bar that we be notified in
advance and be allowed to be heard as to whether
or not we have objections. I would have had
ocbjections to that. That's all I want to say.
THE COURT: Good point. T didn't think of that. The
bailiff came in, asked if the press could see
the exhibits. I indicated the exhibits are
exhibits and the press can see them. T agree
with you, and you'll be notified next time,.

That's a good polnt.

] MR. TWOMEY: That's it.

e

[In chambers hearing concluded at 1:01 p.m.]

— am am

IN OPEN COURT WITH 'THE JURY PRESENT -~ 1:04 P.M.:

THE COURT s Go ahead,

[William Flynn resumed the witness stand.]

o =

MR, MAGGIQTTO: Thank yvou; Your Honor.
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DIRECT EXAMINATION BY MR. MAGGIOTTO (Continued):

Q T want to clear up one point. The letters you'd talked about

4

I this morning that were seen by Sara in your coat pocket,
were these letters written by you to the defendant or by
the defendant to you?

A Pam to me.

0 After the murder how often were you seeing the defendant
once she'd come back to school.

A Every day.

Q Where would you be seeing her?

A Media Center, at her house.

Q Bow far was her house from the school?

| B Half a mile.

1Q How would you get to her housé?

A Well, couple times I went to the Media Center after school
and drove there. Then a couple times I just walked thgre.

Q pid you ever spend the night at her house in Hampton?

A Yes,

Q Now, did you ever digcuss with the defandant the details
of what happened that night on May lst?

A No.

Q Why not?

A Well, for one thing, I didn't want her to know, and, two,
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she didn't want to know,

Why didn't she want to know?

why didn't she want to know?

Right.

Because I'm sure she didn't know all the details and stuff,
why didn't you want to tell her?

I didn't want her to know them.

bid there ever come a time when J.R. or Pete got thair
$500.007?

No.

is there any discussions with the defendant concerning
payment?

Yes.

Can you tell me about those?

All right. Well, couple times in the Media Center when
J.R. would come over, and one particular time when Pam had
brought the truck dewn bacause she was going to sell it —
Brought the truck to where?

J.R.'s house. And she was going to sell it, and she wanted
me to take the radio out for her so she can keep the radio
because it was a Kenwood, it was a nice radio, and so sghe
brought it down and J.R. ended up taking it out, and in

the truck are two Kenwood truck speakers, and they're nice
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speakers, and J.R. wanted thoss. He said, you know, "You
ought to give these to me." And she, you know, she was
saying, no, she wanted them. Then J.R. said, "Well, if you
give them to me, you can knock off $250.00 off the charge."
You know, off the payment., And she still said no because
ghe sald if she gave them to him she wouldn't want ona of
her friends saylng where are the truck speakexs. Then ghe'd
have to say, "I gave them to this kid, J.R.," so he
suggested that she give them to him for -- to take $250.00
off and anyone asked her about it all she had to say was
that he was getting the job == I don't think, even though -=
just that he had a job and he was paying her & little bit a
waek.

Who was present for that conversaticn?

Pete Randall, Vance Lattime, Pam and myself.

Where was Pate. Randall during this conversation?

Well, he didn't like Pam that much, 8O he was there and he
was in the house toQ, 8@ ~; I don't know if he was there
for the whole conversation or not.

Where was the conversation taking place?

Outside in the driveway right in Pam's truck.

You said that Pete didn't like Pam s0 much., How did you

know that?

898 . .-
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Because he told me,

Now, these conversations that took place in the Media
Center about payment, who was present for those?

J.R., myself, I helieve Cecella was there a couple times,
and Pam.

Did you know why payment wasn't made?

Do I know why?

Yeah, why weren't they ever paid?

Because we got arrested.

When did you get arrested?

June llth.

So what happened betwsen May lest and June llth that
prevented them from getting paid?

Well, she was going to =-- she wanted to wait a little while
pefore she started paying. She was only going to pay them
a little bit at a time so there wouldn't be a thousand
dollars migsing out of the account.

8p up to the time that you'd gotten arrested, except for
the speakers no payment wag made to J.R. ox Pgte, iz that
correct?

Except for the speakers, J.R, did end up getting the
speakers. I talked to Pam about it.

Besides that, no other payment?

= e W s
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No.

And vou never received any payment?

Oh, no.

Now, let's talk about how you got arrested, Like to bring
your attention to June 10th, 1990. Do you remember that
day?

Yes.,

What happened on that day?

Well, I'd spent the night at Pam's that night and -~

Now when you said you'd spent the night, do you remember
what day of the week it was on June 1l0th?

Sunday, I belleve.

and when you say you'd spent the night, you mean the ’
previous night?

Yes.

Now, where were you, so this 1s clear?

I was at Pam's house in Hampton.

This is the new apartment?

Yas.

After spending the night, what happened?

Well, we woke up and we were still in bed, and J.R. -~ I
heard the motoreycle pull up so I knew it was J.R. and

Pete. They were knocking -on the door, right, and I
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figured they'll just go away after a minute. Then they

started banging on the door, so I got mad and I got up and

put some sweat pants on, went downstairs, and I opened the
door, and I could just tell by the look on their face and
everything that something was wrong. .

Q I'm just going to ask you to slow down. Speak a little

‘ louder.

MR, MAGGIOTTO: Can everyone hear him all right?

o] Now, when you went downstairs, do you go downstairs alone?

A Yas, I did.

Q and after you opened the door, what happened?

A Well, J.R. and Pete were saying, you know, "Listen, we got

to talk to you. Ralph's flipped out. He's going to the

police. Pete told him everything.”
0 Where was the defendant at this time?
A Upstairs,
Q Did there coma a time when the defendant came downstairs?
A About ten, 15 minutes after that, because J.R. —— I opened
| the garage for him. They put the motorcyele in there and
they same upstaire, and then --
Q What conversaions tock place with the defendant present?
A What conversations? Well, whan she'd come down she asked

what was going on. We told her. You know, J.R. gaid,
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"Well," you know, "Pete told Ralph everything," and they

got in a big fight, "and Ralph's going to go to the police.
We don't know what to do. We got to get our stories
straight. We got to talk o Raymond.™

Q What was the defendant's reaction when she was given that
information?

A She wasn't too happy.

Q What happened after that?
A Wall, they wanted me to call Ralph and talk to him. 8o I

called Ralph and, you know, I said, "what's going on,

ﬂ@ﬁ Ralph?" He said, "I know what you guys did., Petey told
! me everything.”
Q What'd vou say to Ralph?

A I told him that it wasn't true. I sald that =- that there

was a rumor going around in Seabrook that I'd done it, that

- T = T3

me and Pam were involved and that Pete, I and J.R. figured
that if Ralph thought I did do it he wouldn't zay anything,

he'd protect me, but if Ralph thought I didn't deo it, it

Lreleml —m a2

was just a rumor, he might talk about lt, say &id you hear

about this rumor geing around?

Q So what do you say to Ralph?

@%@ A I told him it wasn't true. I said it's not true. X

said don't say anything bacause if Pam finds out there's
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a rumor golng around that I did this, then she’s going to,
vou know, sha's not going éo bhe able to see me anymore
because people, if they see us together might think it was
trua,

Where was the defendant when you were having this conversa-
tion with Ralph?

About three feet away from me.

Was she saying anything to you?

No.

After you'd spoken to Ralph, what happened next?

J.R. called Raymond Powler, and he wasg in Maine.

Why was Raynond Fowler called?

Because he was involved in this, and J.R. called him and
told him that he had to come down because, you know,
Ralph's going to the police and we had to get our stories
straight.

So after J.R. told Raymond Fowler t¢ come down and get

our stories straight, what happened next?

Well, J.R. went to Tuck's Fisld -- it's right by the high
gchool == to walt for him, and they were going to piek him
1P there and bring him back on the tmotoreycle but he never

showed up. So J.R. came back, valled him again, and then

want back to Tuck's Field and he still never showed up.
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80 how long were vou at the apartment for this time? How
long has it been since J.R. and Pete first got there?
Twenty minutes.

80 then how far in Mailne was Raymond Fowler from Tuck's
Field?

I have no idea. I just know he was in Maine staying at a
friend's house.

So then what happened?

Well, Rayvmond never came because L guess ﬁe'd already gone
to the poliée before-then, before that day, and -~

Is there any other phone calls made?

Not that I can remamber, no.

Okay. What happened after that?

After that, all right, we got to the -- Pam's car and we
drove to Seabrook.

Who got into Pam's car?

Me, Pete and J.R.

Where was the defendant?

T don't remembar this very well, so trying to remember it
here.

Take a moment.

She was in the car. She was driving.

Whan you say she's in the car driving, the four of you are
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in the cax?

Yes.

What happened to the motorbike?

We left it at Pam's house.

How were you feeling at this time?
I was scared.

Who was driving?

Pam.

Where were you sitting?

Pront passenger's seat.

J.R. and Pete were where?

In the back.

Now, when you say the defendant's car, ig this the CRX?
Yes, it is.

8o where do you go in Seabrook?

well, we went to J.R.'s house. I think we went to the little
store and J.R. went to his house because he was going to ~-
what was he going to do? -~ he was going to check on some-
thing. I can't remember what. But what happened after that
is Pam drove us back to her house, and on the way back there|
pecauge we told her, you know, the cops could be looking for
ug right now and we didn't know what to do, and she said,

"Wall, then get out of tha car becauge I don't want anything
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to do with you with the cops coming."

Where were you when the defendant sald to get out of the
car?

Right by her house in Hampton.

How'd that make you feel?

Not very good.

When J.R. went to his house to check on somathing, you were
up at the store, where was the defendant?

She had left. I believe it was because Cecelia's mother
was at the laundromat by the stare.

And how long was she gone for?

I don't remember.

S0 then she comes back at some point?

Yeah, she picked us up. That's when we were golng back to
her house.

Whan she picked you up, where did she pick you up?

At the little store, I think.

Why do you gay "I think"?

I don't remember it that well.

And what do you remember after her coming back?

I remember her saying that she didn't want anything to do
with us if the police were, you know, after us now.

pid you get out of the car at that point?
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I don't believe 50, no.

What happenad?

Well, we went to Pan's house, and J.R, and Pete got the
road bike and they left, and I was still at Pam's house,
and they were goling to come back in the car and pick me up
at the school, and so —--

Why were they going to pick you up at the school?

Bacause Pam didn't want them coming over to the house.
When you say "pick me up at the school," where was the
school in relationship to the defendant's house?

About 200 yards away.

pid you leave her apartment?

Yas.

Where did you go?

To the school.

And what happened after that?

Well, get to the school and I waited. BAbout 15, 20 minutes
later J.R., and Pete plcked me up and we were going to take
off. We started going to Connecticut.

Now, when they picked you up, what car did they pick you
up in?

Pete's mothexr's car.

Had you ever seen that car before?
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Yeah.,

How long were you in Connecticut for?

Two hours.

Where did you ¢o in Connecticut?

Well, we went to Pete'a aunt's house first, talked to her,
and I guess we were going to stay there for a couple days or
gsomething, and I guess wWe Qent £0 the little store and I
guess J.R.'s -- 1 mean pate's grandfather had seen ug and
called Pete's dad and said, you know, nare they supposed to
be here? Are they supposed to have the car?" And he said,
"No, they're not, and 1f they don't get back by 9 o'clock,
they're going to call the Connecticut State Police.”

How do you know all this?

Peta told me.

How long did it take you to get to where you were in
Connecticut?

T don't really remember.

And after this conversation, did you stay in Connecticut or
did you go back?

Aftar this conversation? Well, we'd gone 0O the gtore,
came back, and we made some phone calls., Pete called his
mom and dad, and -- well, his mom, and J.R, galled his mom

and dad.
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pid you call anyone?

No, I didn't.

Had you spoken to anyone in your family prior to your going
to Connecticut?

Not that day, no.

Now, you mentioned that you were at the little storve when
you were in Connecticut. Is that store different than the
store on Collins Street?

Yes, it's just a store in Connecticut, like a gas station/
convanience store.

Now, did you go back to Seabrook any time on that day?
That day, veah.

So how long were you in Connecticut for before you came
back?

say about two hours.

What happaned when you got back to Seabrook?

Well, they dropped me off at my house and they left, and

1 was —- I was going into my house. My mother came out,
and I guess J.R.'s mother called her and she knew about it.
She asked me if I needed a lawyer. She said, "And I want
you to go upstairs and talk to Kenny."

Why talk to Kenny?

He's a friend of the family's.
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Q Did you talk to Kenny that night?

A Yes, I did.

o Beside talking to Kenny;'what else did you do?

A Before I went up to talk to Kenny; I went in my room and
-~ because my mother told me to get everything out of the
roon that has to do with Pam, $o I went in there and I got
the letters and the piletures and the passes and the
medallion thing that we got in Salisbury.

Q What'd you do with all that stuff?

A I put it in a brown paper bag and gave it to nmy mother,

Q What else did you do that night?

A Well, after that I went upstairs to talk to Kemny, and he
told me he knew a really goéd lawyer and that he was going
to call him.

MR. SISTI: I'm going to object. All hearsay, Your Honor.

Q Tell ug -

MR. MAGGIQTTO: I'1ll withdraw the question; Your Henor.

THE COURT: All right.

Q

Why don't you just tell us -—-— ingtead of telling us what
was said, did you go anywhere else that night?

Yes, I went to Haverhill to stay at my uncle's house that
night.

Who is your unclae?
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Bill Atwood.

And why did you stay there?

Jugt to get out of Seabrook.

And how long did you stay thera?

One night.

2nd what happened the next day?

When I got up I -~ my Uncle Bill owned a couple houses that
he was getting ;eady to sell and I went over there with him
and T was helping him with that, and, you know, I told him
what was going on and what had happened and everything, and
when we got back from thexre my mother was at his house and
we went back to Seabroock and I went over J.R,'s house.
Besides talking to your Uncle Bill, had you talked to anyone
else about what was going on?

Just XKenny and my Uncle Bill.

and when you went to Seabrook, what time did you get back to
Seabrook on Monday?

On Monday? Afternoon.

What happened when you got back to Seabrook?

Well, J.R, came over and -- in his mother's car, and T —
my mother wasn't home -- I don't know where she was. She
might have been upstairs at Kenny's. And we went back to

J.R.'s house.
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Pata and J.R. J.R.'S mother drove us OVer.

Who was at J.R.,'s house at that time?

Wwhen I got back there, Pete and his mother cawe over, and
J.R.'s mother and father, J.R. and myself.

And what happened after that?

Well, we just -- we just stayed in the house, you know, gat
around, you know, talking to -- and stuff, and then we
decided, vou know, to get out of the house sO we went to
the movies.

why did you decide to get out of the house and go to the
movies?

I den't know. We just —— I don't know. We were really nexvous
and didn't want to just sit there.

How wag. Mrs. Lattime and Mrs. Randall at J.R.'s house?
They were upset.

Was vour mother there?

No, she wasn't,

Do you know what time you went to the movies?

7:30, I think it was. Yeah, it was 7:30 showing.

and who went to the movies with you?

And what happened at the movies, if anything?
Well, we watched Total Recall. Came out. 1 bought us

rickets for Another 4B Hours. As we were going into that,
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J.R.'s mother came up and =aid they had warrants for your
arrest, so we said all right,

Now, when you say J.R.'s mother camne out or met you there
and said they had warrants for your arregt, was anyone with
her?

Pete's mother, but she was in the car.

go after you were given this information by Mrg. Lattime,
what happened next?

Well, we got in the car and we went to J.R.'s house, and I
gave her my necklace and my earring and sunglasses and stuff
and we drove over to the police station, and that's when we
got arrested.

Now, had you ever had any discussions with the defendant
what to do if you were ever arrested?

No, I told her not to worry, you know, becausae she'll never
he brought up.

Anything alse?

She said, you know, we're only juveniles so the longest we
could be locked up was until we're 18. That's about it.
And whare were these conversations?

Well, the day that —- June 10th when I was -- wall the day
that Pate and J.R. left on the motorcycle after they'd told

us everything, and we went %o Seabrook and back and I was
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at Pam's with just Pam,

What did it mean that you were a juvenile, you would only be
In jail until you were 187

Means because I was under 18 they'd have to try me as a
juvenile and they can only hold me until I'm 18 and they
would have to let me.go,.

Did you go through a certification process in New Hampshire?
Yez, I did.

What happened as a result of that certification process?
Wall, there was a criteria you have to meet. There was four
for me and four against me, and Judge Warhall decided to try
me ag an adult.

You're treataed as an adult in the justice system, iz that
correct?

Yes.

Did you and Pam ever discuss that possibility?

No.

Now, once you were incarcerated, did you ever have any
discugsions with the defendant?

Once I was incarcerated? No.

I'd like to show you what's marked as State's 56 for
identification. Do you recognize that?

Yaah, when I was in ADC my mother said she got a letter from
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someene but it didn't have a return address on it and it
had a tape in it, so I told her to bring it up, and the
next visiting day she brought up the letter and it had
this in it and it had a tape in it,

Q Did you recognize that tape?

A Yeah, it was a tape that I'd made and gave to Pam,

Q How do you know it was the tape you'd made and gave to Pam?

A Well, it recognized it, for one thing, and I played it at
ADC. It wae the same thing.,

Q And you made that tape?

| A Yes, I did.
0 When did you give it to the defendant?

| A The first night that I spent the night over her house

f before May lst.

{Pause -~ Mr. Magglotto and Ms. Nicolosi conferring

gquietly.]

MR. MAGGIOTTO: I don't have any further questions, Your Honor,

MR. S8I8%T: Your Honor, can we just approach for a moment?

'HE COURT; Certainly,

[Bench conference - no record.]




® 936

THE CQURT: We'll take & short recess, ladies and gentlemen.

(Recess at 1:27 p.m.]

THE COURT: Go ahead.
MR, SISTI: Thank you, Your Honor.

CROSS-EXAMTINATION BY MR. SISTI:

4] Bill, can you tell the jury whether or not you had lunch

on May 2nd, 19907

A I'm -~ honestly, no, I don't remember if I had lunch or not.
Q Do you know a quy by the name of Frank Daley?

A Yey, I do.

EQ Do you oftentimes buy his lunch?

1A Yes, I did.

Q Buy him lunch on May 2nd, 19907

A I don't remember.

Q You don't remember. Remember taking money out of Greg

Smart's wallet on May 1, 19907

B
{
#*
3
i
"
1
3
K
i

A No, I don't,
Q You don't? Do you remember whether Randall took money out
@ of his wallet?

A No, I don't,
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Q S50 that wallet's just —- it's just layilng there on the

floor for no reason at all?
A Well, if it’s laying on the fleoor, I'm sure there's a reason.
Q Well, let's take a look at that photograph. Defendant's A,
What's in that photograph?

A A wallet, a ring and keys.

Q Okay. A wallet, a ring and keyvs. Are vou telling this jury
vou didn't go through Greg's wallet?
a I'm telling the jury if I did I don't remember., I way --

I wasn't in a very calm state of mind.

0 What were you, in a frenzy or something?
a I was geared to death, yes.
Q You wera saared to death?
? A I was very scared,.
3
. Q Yep. Remember ripping a ring off of Greg's finger?
' A Na, I don't remember.
: Q You don't., Do you remember whether Randall did it?
i
E A No, I don'k.
: 0 Any particular reason why‘that ring would be laying on the
£looxr?

2 Mot that I know of,
@B Q Not that you know 90£. How about the keys, how'd they get

thare?
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Well, I know that he unlocked the door with them, so they
were most likely in his ha;d.

Wera you crying over at 4=-E Misty Morning Drive when you
shot Greq in the head?

Was I crying?

Yeah, ware you Erying?

No, I don't think I was.

Were you crying when you ran out through the back door and
make your asc¢ape into an automobile?

I was very scarad.

Were you crying on the way from Derry, New Hampshire to
Seabrook, New Hampshirae that evening?

That evening? That's gquite possible.

That's quite poassible?

Well, I was upset. I don't remember if I was crying or
not, but J.R. and Raymond were singing that song to try
to calm me down.

Were you laughing at the =mong?

I don't think I was, no.

You don't think you were?

I don't remembexr that night very well.

You don't remember that night that you killed Greq Smart

very well?
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I remember it. I just don't remember how I was tryiﬁg to
deal with it because I was scared.

Well, let's try to halp you remember, okay?

Okay.

All right. People came into this courtroom and statad you
were laughing on the way back from Derry, New Hampshira,
would they be migtaken?

I den't really think I'd be laughing that night, no.

You shouldn't be laughing, right?

I don't think I was.

I mean that would be inappropriate, wight?
Yes.

Yeah, |
If I was,

Do you know if you were laughing or not?

I don't balieve I was, no,

Do you know if you were talking about the power of killing
somebody ?

No, T wasn't talking about the power of killing somebody,
I'm sorry?

I know I wasn't,

You knew you were not talking about that?

Yes, I know I wasn't,
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Q You're positive about that?

A I would not have said something like that.

Q You would never say anything like that?
[ A No, I would not.
Q Right? So if somebody came into thils courtroom and spoke

i about a conversation with you on the way back to Derry, and
part of that conversation had to do with the power of

killing somebody, that person would be mistaken, right?

A Yas.

Q Do you know if Pete Randall hears things okay?
'm A Pete Randall?

Q Yeah.

A I believe so, yes.

0 He's got okay hearing?

A I've never checked his hearing for him, so —-- but I believe
it's all right,

Q I mean, you talk with him all the time, don't you?

Yesg.

e

o} You talk with him about this case, right?

A Well, when we're talking about this we're mostly talking
about how we feel, you know, now, and he told me, you know,

qﬁw when he was on the stand and he saw himself on the news he

didn't look very emotional and he sald it was because he was
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scared and it is == it's very, very scary up here.

Right. He was criticlzed for not looking very emotional
on the stand, right?

Yeah, Bill Spancer criticized him; the news criticized him.
Looking cold and calculated on that stand right there?
Yes.

And Lattime. Lattime wasg looking cold and calculated for
gitting on that stand and testifying the way he did too,
in the == in the —-

I don't think so.

No?

Well, I don't remember seeing anything about that. I just
remember on the news they —-- they nailed Pete pretty bad.
They nailed Peta?

I don't think it's fair because they don't know Pete, I
know Pete. I know he feels bad about this. I know that he
wishes it never happened, and if he's up here and he can't
express himself bacause he's scared or whatnot, I don't
think the media should be hammering him.

You don't?

Ne, I don't.

They're being unfair with your friend Petae?

They don't know Pete.
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They're being unfair with Pete, who foreed Grag Smart to his
kneas while you shot him through the head, are they?

Yeg, they are.

In order to be treataed falrly by the media, you have to show
gome emotion up there, don't you?

No, I don't really care what the media thinks.

You don't care?

Na, I care what Greg's parents think.

So you're crying for Greg's parents today?

No, I'm cxying because I feel bad about it and I wish I
never did it.

Were you crying when you were arrested and brought down to
the ADC in Concord?

No.

Well, didn't you feel bad and didn't have anything to do
with it then?

Well, it really didn't hit me then. It was sort of I can't
get arrested or they don't have anything on me. I wasnh't
thinking about what I did.

Were you crying about it the night before or right before
you were arrestad- at the movies?

No.

Were you crying about it down in Concord?
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No. The night I got to ADC I was crying about it.
Crying because you got caught?
Honestly, yes, that's why I wae crying.
Yyeah. Let's go back a little bit.

Now, you did develop a hatred for Greg Smart, right?
I didn't like what he was deoing to Pam, that's correct.
You hated Greg Smart, right?
Well, yeah, I'd have to say yes, I did develop a hatred forx
Greg.
You developed a hatred for Greg Smart because you wanted to
be with Pam, right?
No. I developed & hatred for Greg Smart because Pam told
me that he used to hit her, he'd grab her by the hair and
throw her down, that he was never nice to her,
Naver nice to her?
Yeah.
Abused her, right?
Yes.
You saw bruises on her, right?
she showed me one one time, yes.
Why don't you tell me exactly where that bruise was and
what date.

On her arm. I couldn't tell you what day.
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MR,

|
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Q

A
MR.

THE

MR,

THE

MR,

Q

8I8TI: Could vou stand up, Pam.

I think a bruise would probably leave her arm after nine
months.

I know that,

I'm sorry.

MAGGIOTTO: Objection, Your Honor.

COURT: Don't leave me-in the dark, What's the basis,
as the rules say?

MAGGIOTTO: I'm cbjecting to the defense counsel's statement
of what he knows and doesn't know, I don't
think that is a proper form.

COURT: Objection sustainad. I wish both gides, when
they objeat, would state the basis. That's
what the Rules of Bvidence say. Objection and
state the bagis. Don't leave me up here to
guegs, even though mogt times I think I
probably can.

SI8TL: Thank you.

BY MR, SISTI:

Which shoulder, which arm?
It would he her left.
You believe or do you know?

Her left and my right.




Q this arm right here {(indicating)?

A Yas. _

Q Hexr left.

A Correct.

MR, SISTI: Have a seat.

Q Whan was 1t?

A It was before May lst.

i Q it was before May lst. Well, was it February?

A it was after February 5th when she'd told me the feelings
towards ma and before May lst.

0 Betwean February 5 and May 1 you saw a bruise on hexr upper
left arm?

A Yeg.

Q It was obvious to you?

It was a bruise.

It was a purple bruise, what was it?

Tt was like a tan, like brown-yellowish.

Was it around Valentine's Day?

Valentine's Day? That's posgsible. I don't remember.
Well, was it during the month of February?

T -- honestly, I don't remember. I just know -- what I do
remember is that it was between February 5th and May lst,

Well, I'm going to try to narrow it down for me. Was it
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0

before the day that you ¢laim in February that you had your
firat kiss with her?
I couldn't say for sure.
Well, I mean, how did you see her in the state of undress
that she would have been in?
Well, she was wearing a short-sleeved, kind of a dress like
that, but it was shorter sleeved and she's at the Media
Centar. Cecelia Pierce was there., You can ask her about
it. And she showed it to Cecelia and I.
A bruise?
ves. T didn't see Greg hit her. I can't gay that was the
bruise from Greg Smaxt, but, yes, she did tell me a bruise
from Greg Smart.
Was it before the first time that you had intercourse with
her?
Well, like I said, I don't want to say it was this time or
this time, but it was between February 5th and May lst.
I'm trying to =--
Well, I don't want to quess.
I don't want you to guess.

Did this anger you when you saw thigs bruise?
Yes.

okay. 8¢ what month did you become angry with Greg Smaxrt?




@ . .. 927

A What month did I become angry with Greg? It was after I had

gex with Pam the first time. Probably around -~ I don't

know, probably when she was erying that night.

Q Is this the end of March that we're talking about?

A I don't remember.

Q When you said you had sex for the first time with Pam, when
way that day?

A That was at Pam's c¢ondo in Derxy.

Q When was that day?

A When was that day?

m Q Right.

A I want to say it was before she went on the cruise, but I'm
not positive.

? Q You want to say it was before she went on a cruise?

{. A Well, I kind -- that's what comes to mind, but I couldn't
say yes, it was before she went on the cruise in February.

0 Okay. S0 you would have seen this bruise or you would have

] been angry with Greg before she goes on a cruise in
February?

MR. MAGGIQTTO: Objection, Your Honor. That wasn't the guestion

asked, The gquestion was asked when he first had

sex., Defense attorney now asking if that's when

he got angry.




228

MR. SISTI: Separate question and deals with a time firame.

THE COURT: Why don't you reask the question so everycne's
clear.

BY MR. SISTI:

Q Let's go through this again, Before this cruise that Pam
goes on, what takes place? Did you have sex with her?

A I think 1t was before, yeah, but I'tmm not positive, so I
can't say.

Q This is a big thing for you?

A It's a very big thing for me, right.

Q You were a virgin, right?

A Yes,

Q This was a big day for you?

A Yeas.

Q Do you remember the day?

A It was nine months ago. I don't remembexr the day. Sorry.
0 It was nine months ago?

A I remember what happened that day perfect. T just don't
remenber the date.

Q Well, was 1t before your birthday or after your birthday?

A I think it was before my birthday.

Q S0 it was before March 12, 1990, right?

A Yeah,
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And do you think you had sex with her before she went on the
gruise or after?

I think it was before, but I'm not positive.

It's your best recollection .it would have been before?

Yeah.

So before this cruise did you have a hatred for Greg Smavt? |
Well, if that -- if it was before the cruise that I'd spant
the night at Pam's house that first time and she was -- she
broke down and was crying on the way back, then, ves, it was
S0 you would have been hating Greg Smart for a couple of
months -~ over a couple of months before you finally kill
him?

Yes.

All right. It wasn't just a spur of the moment thing?

What do you mean by 1t was just a spur of the moment thing?
Well, you told the jury you had no intention of killing

Greqg Smart.

No, T 4Qidn't want to kill Gregq,

You didn't want to kill Greg?

Ne, I did not.

Did you ever tell any of your friends you wanted to kill
Grag?

YBS; I didn
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Q How many times did you tell your friends you wanted to kill
Greg?

A T don't know,

Q Many, many, many times?
A No, not many, many, many.
Q Not many, many times?

A Not -- well, there's -- it's not like everyday I'd be
commenting on I want to, you know, do this and this.

Q Pid you have about 20 planning meetings with your friends?

A After they had decided to help me and a little bit before,
I guesa around 20. I don't know., I gquess, though.

Q Why are you saying 20 then? why would you agree if it's not

true?
A Because I know there were quite a few times.
Q Okay. Now, during these particular planning sessions, it

would be you and Lattime and Randall, right?

A Sometimes Raymond Fo@lex and Pam, too,

Q Over whare?

A J.R. would be there at the Media Center, but she really
didn't like teo talk around J.R.

0 Over at J.R.'s housa you had about 20 sessions?

A Well, we wouldn't say like all right, we're going to meet

at J.R.'s house at 9 o'clock and talk about this. It would
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.

just like come up.
Q It came up fregquently over there, right?
A Yes.

0 It ¢came up, what, all through the month of March?

A I think it was more like April when I was discussing it with
them.

Q April?

A T wasn't discussing. I was telling them what Pam said and

everything, I think it was around April,

0 So you'd been saying Pam told me thiz, Pam told me that,
right?

A Yeah, I told them that Pam was involved and everything.

Really?

= o

Yes.

Q Through you?

A Yeah, and plus she'd talked about 1t before, like leaving
the bulkhead open, in front of J.R.

0 Djid she talk to Randall?

A No, I don't think she 4id.

0 Talk to Fowler?

A After the attempt with Powler, yes, she did.

Q She had r little sit-down in the car with Fowler?

A After that night in the car driving back and he held the
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knife, and I'm sure Fowler knew it was Pam involved. 1It's
obvious.

Q Are you telling this jury that, let's say, black clothing was
Pam's idea?

A Yesg, it was.

Q@ Are you saying sneakers were Pam's idea?

A No, that was Raymond's idea,

Q¢ Are you saying the automobile ride -- J.R.'s automobile,
uging J.R,.'s automobile was Pam's idea?

A  No, that was J.R.,'s idea,

Q¢ You're attributing the use of a firearm to Pam, right?

A She wanted us to use a gun, yeah,

Q That's her idea?

A Yes.

Q That wasn't an idesa that came up just between you guys

brainstorming things?

A She wanted to use a gun because I guess the only other
alternative would be a knife, Sha said that would ba too
megsy.

" Q  So you guys said no knife, right?

A Pam said no knife, veah.

Q Well, did you agree with hex?

A Yeah, I didn't want to use a knlfe.
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When 4id you agree with that?

I assured her that we'd use a gun the whole time,

When?

Throughout the wheole plan.

Throughout the whole thing?

Evaery time I talked to Pam, and if she happened to say,
"Make sure you use a qgun, don't use anything else," 1'4
say, "Yes, I'll use a gqun. I promise,"”

You won't use a gun or you will use a gun?

I will use a gun.

And you promised that you won't use a knife, right?

Bhe didn't want us to useia knife,

So you go there ~- whan do you go there to try to kill
Grag tha first time?

Probably late March, early April. Right around there., I
didn‘f go there. I just called her wp and sald we don't
have a car and stuff. That's when she got mad at me.
So you just lled over the phone, is that what you're
talling the jury?

Did I lie over the phone? No, I didn't have a car or a
gun. I told her the truth,

You gaid, "IL'm not going"?

I said, "Sorry, I can't go up. I tried to get a car. I
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tried to get a gun" --

Okay.

~= "hut I couldn't," That was a lie because I didn't try
to get a car or a gun and she got mad at me.

This would have been in April?

April, March.J After my birthday. I know it was after my
birthday. Late March, April, right around there.

Well, you were trying to get a gun then, weren't you?
Around there?

Yeah,

Yes, I wag, but before. It was after that first attempt
becauSE'aftér ghe got mad at me that firgt time when %
¢alled her. That's when I started thinking, well, sﬁe’s
serious about this and she's going to leave me if T don't
do this.

That's a time T want to talk about with you. That's a big
fear, Pam would break off her relationship with you?

If I didn’t kill Greg for her, yes.

Your hig fear 1z Pam would break off the relationship with
you?

If I didn't kill Greg, yves.

That's it?

What do you mean "That's it"?
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138 me wpuiy

Well, were you worried day in and day out that Pam would
leave you?

Pay in and day out, no,

You didn’'t care one way or the other?

Yeah, I cared. I didn't want her to leave ma.

Did you want to be with her the rest of your life?

Yes, I did.

Okay. When did that start? When was that desire?
Probably after the first time we had sex. I don't know.
That's when you wanted to be with her the rest of your
life?

Yeah. She zaid she'd want to be with me the rest of my
life.

That was on your mind, right?

Yes,

Sc I mean, if she came to you and said, "Hey, Bill, forget
it. I don't want anything to do with you," that would
make you feel terrible, right?

I'd be devastated, yes.

Devagtated if she broke off the relationship?

Yep.

Davastated if she sald something like, "I don't want

anything to do with you. I just can't go on with this
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affair. I'm going back to my husband"?

She never would have said something like that. I mean,
as in "I'm ¢going back to my husband."

That would have davastated you?

She did say that. Like that time on the phone when I
called her and she got mad, she said -- she was sgaying
that's it hetween us, she said, because, you know, "I
can't go on seeing you like this and not being able to
stay with you and having to go home to him because of the
way he treats me."

All right, Breaking off the relatlonship would have
devastated you, right?

I d4id not want her to break off the relationship.

You had, for lack of a better term, an obsession with
this woman?

Yes.

You thought about her all the time?

Yes.

You thought about living with her all the time, right?
Yes.

You thought about the fact that you were separated from
her because she was married?

Say.that again,
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You were separated from her because she was married;

she's in Derry, you've living in Seabrook, right?

Yeah.

Okay. &and you thought about that, xight?

Yeah.

Would that help fuel your hatred and your anger, ton?

I wanted to be with Pam, yes. I didn't want to kill Greg
aithar, though.

Wa'll get to that. When did the bullets actually get
purchased, do you know?

T believe it was either two days before or a day before
May 1lst.

Two days before or the day before?

To the baest of my recollection.

1 mean, if momebody said it was a month and a half before,
they'd be incorrect?

I bealiesva 50, yes.

Someboedy gaid it was on the very day of the murder, they'd
“be incorrect?

It might have bean on the very day. I don't think it was,
though, 1I'm pretty sure it was two days to a day before.
Two days or & day hefore, the rounds are purchasged?

Tt wag very cloge to May lst, yes.
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And you're saying that Pam gave you the money?

Yes, ghe did,

Okay. And could you jus£ go through that with me?

Sure. I teld Pam because I didn't have any money at that
time, and I told her I need money to buy the bullets, and
ghe said, "How much are thay going to cost?" This was at
the Media Center. I said they couldn't he more than $30.00
because I didn't know how much it would cost, So we drove
to the bank -- thils was during lunch, I believe -- wa drove
o the bank and withdrew some money and she gave me $30.00
from it.

Now, this would have been a day or two before the murder?
When she gave me the money? Three days, four days before.
Could have been the day we bought the bullets, though. It
was vary <lose also,

Three or four days before the murder?

Approximately, yes.

Was it within a week of the murder?

Yes, lt was within a week.

And how much money agaln?

I don't know how much she withdrew. I can't remember.

But she gave me $30.00,

She gave you $30.00?

L Iy
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Yes, she did.

And the bank was which bank?

I don't nkow the name of it. It's in Hampton.

It's in Hampton?

Yeah, it's close to the movie theater.

Near the movie theater in Hampton?

Yeah,

Okay. Now, when you got these bullets you knew you were
going to use them, right?

That's what I bought them for, yeah.

So this is days before this murder goes down: you already
intended to kill Greg?

Pam said she was going to leave me if I didn't, veah.
You already intended to kill Greg?

Yes.

In fact, you wanted a special style of round?

I asked J.R. what would be the guickest, most painless
way to do it. He said a hollow tip bullet.

The guickest, most painless way to do 1t?

Corract. |

The quickest, most painless way to kill somebody, right?
Yas.

And he says get yourself some hollow points, right?
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a He told me hollow tips would be the quickest and most
' painlesg?

0 Then the gun was a2lraady lined up, right?

A Yas.

Q In fact, that qun was lined up, what, weeks before, months
before?

A say like a week or so before,

0 And where did you keep that gun so that it would be ready ]
to go?

A Well, it was kept in J.R.'s father's drawer. We didn't

ﬂﬁm touch it until right around the time we bought the
bullets. J.R, took it out of his father's dressing room
|

and we kept it in the camper, kept it in the camper

sae

: outside.
; Q You brought it out to the camper outside?
? A Yes.,
Q When was this?
g A At the maximum, a week before May let.
: 0 Okay. A week before May 12
A At the maximum.
Q At the maximum?
gﬂb A Could have been sooner. '

Q Could have heen what?

St e+ e e s
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It could have been and pxobably was sooner to May lst.
How much c¢leoger o May lst could it be?

It could have baen the day before May lst. Could have
baean May lst,

Take the —- .who takes the weapon?

J.R. took it out of his father's drawer.

And moves it out of the trailex?

Yaah.

And brings it over to the campexr?

Well, the first time I saw it after ha'd taken it out of
the drawer I believe was 1n the camper, yed.

So the first +ime you see it, it's in the camper, it's not
in the trailexr?

Yes.

and J.R.'s there?

Yes, he was,

And Randall's there?

Yas, he was.

And you pick up the weapon and you take a look at it?
Yes.

What do you do with the weapon in front of these two guys?
Well, Ralph was there and I believe Pete was talking to

Ralph 8o he wouldn't come in the camper. J.R. came in. I
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asked him how to open the chambaer, and he showed me, and
that's about it.

Q That's about 1t?

A I believe that's when wa -- no, that wasn't when we ware

' talking about the bullets.

Q That's not when you talked about the bullets?
A No, we talked about the bullets before then.
Q Did you know whether or not J.R. had ammunition right

there on gsite that would fit that weapon?

A Right there on site, his father had .38 rvounds.
' Q His father had .38 rounds?
A In his rocm, yeah.
Q Right in the room?
f A Yeah.
; Q Okay. What other rounds were there?
| A What other rounds?
} 0 Yeah, what other ammunition,
3 A T don't know.
é | Q You don't know?
A I know the other guns he had. I don't know what other

ammunition was there, though,

Q You don't know of any other ammunition?

A No.
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Were you ever invelved in getting ammunition to bring over
to J.R.'s house?

Was I ever involved in getting ammunition to bhring over
there?

Yeah.

We went with George Emond to Big Al's Gun Shop. I had
George buy the bullets and brought them back.

Any other time?

Before May lgt?

Yeah.

No.

You never -- you never obtained ammunition from another
source?

Not before May 1lst, no.

After May lst did you obtain ammunition from another
source?

Well, after May lst we did have some ammunition, but it
wasn't .38, It was -- I can't remember. I remember there
was .22 bullets because J.R. has a little .22 rifle. I
don't know what else was there, though.

Why did you get ammunition after May 1?

Well, we didn't go for the express purpose of getting

ammunition, We just == in the process of what we were
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doing we got ammunition.

Process of what you were doing you got ammunition?

We broke into a storage facility.

Where was that?

Salisbury. It's after May lst, though.

When was 1it?

Well, the newspaper said May 5th.

The newspaper said May 52

Yeah.

So is that the day because you read a hewspaper?

Well, I know it was after May lst, and it's very possible
that it was May 5th, veah. Since the newspaper said so, I
guess it was.

You just read a newspaper while you were in jail?

Yeah,

And that clears i1t all up for you?

No, but it's possible it was May lst -- I mean, May 5th,
but I know it was after May lst.

Well, you were looking for a gun in there, too, weren't
you?

Na.

You weren't looking for a weapon?

Ralph Welsh had come up with the idea to break into that
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place and we went there, and J.R., Pete, Ralph and myself
were there. J.R., Ralph and Pete got out and then they
climbed over the fence looking around the place, see if
thare's anybody in there, and so they came back and sgaid
there wasn't anyone in there. We went to Ralphk's house
and got bolt cutters because they all had locks on them,
the storage shed they were golng to open up and see what
was in there. We never went with a purpose, let's go find
a gun.

You just went for the purpose of what?

To sse what was in there to take.

To steal?

Yeush.

Yeg?

Yes.

This would have been just days after you killed Greg
Smart?

1f the newspaper isg correat.

You name the day; when was it?

I said the newspaper gald May 5th. I wasn't sure if it
was May 5th. I know it wasg after May lst.

Wag it shortly after you killed Greg Smart?

I wouldn't really say, to be honest,
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Is there some particular reagon why yvou're blaming Ralph
for thils particular break=-in?
I'm not blaming Ralph. We were all to blame.
And you weren't looking for a weapon then?
No. I wasn't with them when they got into the shed thing
that had the bullets in. But there was bullets in there
and gun scopes, but they sald they looked and there was
no guns.
I want to go through with you in as much detail as the
prosecution has with ragard to this, okay?

When do you elaim to have first wanted to be with
Pam for the first time?
When did -- like forever be with Pam or -- well, it was
shortly after February 5th, and, you know, I was attracted
to her and, you know, I liked her a lot and everything.
Even before that did you make comments to your friends
that you wanted to go to bed with her?
Oh, veah.
Yaah?
Yaah.
Okay.
Before the 3th?

Yeah.




947

Yeah.

How much earlier than the 5th of February, 1990 was that
comment first made?

It was the first day I sgaw her,

When was that?

Project Self-Esteem maeting, beginning of sophomore year,
September?

Possibly,

19887

Yeah. Well, I'm not saying, yeah, that is September. It
was right around there.

September or October?

Yoah,

Then you made it your best to get into har group and that
gort of thing?

Yeah.

Because you were very much attracted to her?

Yas.

You wexe hoping very much that she would be attracted to
you?

I wasn'’t thinking, you know, I hope she's attracted to me.
I just wanted teo get into her group and get to know her,

Get into the group to dget to know her, right?
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Q

Yaah.

You told all your friends about that, right?

Yeah.

That was no bhig secret, right?

Not between my friends, no,

As early as the fall of 19892

Yeah,

In general, did you have much conversation with Pam in
January of 1990%

1 believe I was involved in the orange Jjuice commercial
then.

Anything special then?

Betwaen us?

Yaah,

No.

Why did you want to be in the orange juice commercial?
When she told me about it, I thought it was & stupid ides.
I said yeah because she was going to be there.

Because she would he there?

Yeah.

Then in February ls when it gets serious, ls that what
you're saying?

After she told me, yeah.
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And you tell your friends about this, right?

Yeah.

You share with them letters and notes and go forth, right?
Yes.

You tell them of your plans to be with Pam for the rest of
your life?

I told them about, yvou know, Pam wanting Greg dead and
averything, and I don't think I said, you know, hey, guys,
I want to be with Pam for the rest of my life.

Greg was in your way, right?

Greg was in nmy way?

Right. As long as Pam was with Greg, you couldn't have
Pam, right?

Ne. As long as I didn't kill Greg for Pam, I couldn't —-
T could be with Pam but she threatened to break up with
me.

S0 you'ra telling this jury that the only reason you killed
Greg is because you loved Pam, 1s that what you're saying?
No, it's because Pam told me to and I loved Pam.

And vou would do whataver Pam told you to do, ig that what
you're saying to this jury?

Whatever Pam told me to do, yes, I probably would back

then, yes.




Q It's kind of like you had no brain at all?

A I had a brain. I just -- I don't know, I was in love.

I'm sorry.

Q S50, I mean, do you admit that you knowingly killed Greg
Smart?

A That I knowingly -~ yeah.

Q Yeah. I mean, you did it, right?

A Yes, I did.

Q All right., You're not maying that you were out of your

mind, are you?

A That I was —- what do you mean, llke crazy or something?
Q Yeah.

A No.

Q Are you saying somebody made you do it?

MR. MAGGIOTTO: Objection, Your Honor; Agked and answered,

THE COURT: Objection's overruled.

Q Are you saying that somebody made you kill Greg?

A I wouldn't have killed Greg if Pam didn't want me to, no.
Q So you're saying Pam made you kill Greg?

A Yes.

Q And that that act wasg really not you?

A 1 performed the act, ves, but I never would have done it if

Pam didn't tell me to.
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0 You were just like a machihe or something like that?
A She wag the first girl I ever loved.
Q You'rs saying =-
A I didn't want her to leave me,
Q You didn't want what?
;A Her to leave me,
| Q Okay. As early as March of 1990 you were attempting to

progure a firearm over at Papa Gino's Restaurant in

Seabrook, right?

A I don't remembar if it was in March, I don't remember when
@ﬁ@ it wag, but I know that T d4id trxy to get a gun from Papa

Gino's parking lot.

Q What was the purpose of trying to get that gun?
f A To kill Greg.
.é Q T kill Greg, right?
[ A Yeah,
' Q Who was helping you try to get that gun?
; A Cecelia told me where to get it. J.R. drove me over.
-E Q Now, I know that you've gone through thls whole negotiated

] bargain with the prosecution, but has the prosecution told
you that you'd only be charged with one thing?
ﬁ@ﬁ A Did they tell me?

Q Yeah.
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Like they -- no.

All rilght,

They just said I could -- in axchange for the deal, the
bargain was I plead guilty to second degree instead of
first. They have —— I don't recall them saying, you know,
you're not going to be charged with anything else.

Well, is it your understanding that you're going to be
charged with other crimes?

No.

What is your understanding?

My understanding is it doesn't look like I'm going to be
charged wifh it, but I was never promised that I would not
he.

You were nevar promised that you wouldn't be, you weren't
promised that you would be, is that what you're saying?
Yes,

And you signed that agreement knowing that?

Yes.

You're saying you don't know if you're going to be charged
with conspiracy?

No, I don't.

You don't knaw if you're going to be charged with attempted

muxder?
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No.

You don't know if you're going to be charged with witness
tampering or obstruction of justice?

No.

And vou don't know if you're going to be charged with,
let's say, an attempted theft of a firearm?

T was told T was going to be. I wasn't told I wasn't
going to he.

And the prosecutors would know all of this, right?

T imagina, yes.

Well, you talked to them about it, did you?

Did T talk to them about that?

Yeah.

No, I didn't. And if I did, I don't remember.

So you go over to Papa Gino'sj; you try to steal a firearm
te kill Greg back in March of 19207

Well, Cecelia had told me about it in front of Pam. So
-~ and. I still wasn't == I didn't want to do this, but if
T would have said, well, look, Pam, I'm not going to do
thie, I was afraid that she'd leave me. S0 —-

S0 you're safing that basically this attempted theft of a
fireaxm over at Papa Gino's would be Pam Smart's fault,

ig that what you're saying?
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. A

- T

A

No, I'm saying the reason I went over there to get the gun
was so I could show the -~ Pam the gun, and she'd say,

all right, he's trying and everything.

Are you telling this jury that vou d4id not want to steal
the gun pack in March of 15907

Yes, I did,

MR. MAGGIOTTD: Objection. That wasn't the witness' testimony.

Defense counsel is changing it to gay he's

gsaying something else.

MR, SISTI: I'm agking --

MR. MAGGIOTTO: If I may be heard, I don't think it's fair to

the witness.

MR. SISTI: I'm being fair. I think he can andgwer it, It's
a separate and distinct question.

THE COURT: He can answer it.

MR. SISTI: Thank you.

Q Somebody force you to steal or attempt to steal a gun back
in 19907

A No, I wanted to, but I didn't want to get the gun to kill
Greg. I wanted to get the gun to show Pam so she'd think
I was trying to -- going through with this and everything.

9) So that gun was just to show to Pam?

A Yew,
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Just so you could show Pam a qun?

Yes,

What is thils going to show Pam?

That I'm trying to do scmething about this so she'd think
I'm going through with this and she wouldn't leave me.

This is also a month where you would have hated Greg Smart?
Probably, ves,

So you're trying to steal the gun and it's during a month
where you would have hated Greg Smart?

I hated Greg Smart because of what he was doing to Pam, but
I didn't want te kill Greqg Smart.

You tried to'get a gun again back in March of 1990, didn't
you? Did you go over to somebody's house and try to go
through a car there?

Go over to someone's house?

Yeah.

't was the same person's car. It was like that night or
the night after,

You want over to someone's house and broke into a car?
Cecelia told me where they lived. I didn't break in, I
opened the door. It was unlocked.

You were looking for what?

The gun Cecelia told me was in there.
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What kind of gun was this supposed to be?

I have no idea.

Do you know anything about guns?

I know a little bit about guns, yeah. I know, you know,
the difference between a pistol and a rifle and automatic,
semi-automatic. I'm no expert on guns, though.

All right.

And all Cecelia told me was she had a gun in her car. She
didn't know what kind it was.

Before you drove to Derry for the first time to try to
kill Greg, vou were still lookling for a gun, weren't you?
Yeah, me and Raymond went to his house to look for one,
You look over at Raymond Fowler's house for a .45 caliber
semi-automatic weapdn?

I don't remember what kind of gqun it was supposed to be,
but we never found it.

You look in an attic; you looked in the basement, right?
Yes. |

You couldn't f£ind one?

No.,

Was that gun just to show Pam?

No, back then I was serious about it up to the point where

it looked like we were golng to do it.
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Q Here's another suggestion. Did you think you were going

over to J.R.'s house and borrowing one of his father's

guns to show Pam?

A Yeah, but he wouldn't let me.

0 He wouldn't let you?

A Ne.

Q He wouldn't let vou borrow a firearm just to show somebody?
A Corract.

Q This is the same J.R. that allows you to use a firearm to

kill somebody?

A Yas. That was afterwards., He wouldn't back then. I

believe he still thought I was crazy for doing thiz.

Q Why would he think you were crazy? Were you acting a

little sgtrange?

MR, MAGGIOQOTTOQ:

THE COURT:

MR, MAGGIOTTO:

MR, BIgTi:

THE COURT:

Objection, Your Honor, as to what J.R. would
think.

I'm gorry?

Objection to this request of this witness to
testify what J.R. would think and why.

I'm asking whether or not he felt he was acting
strange or not.

Why don't you reask your question.

Q Ware you acting strange or not?

LR TN .
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Was I acting strange? I don't think I was.

You don't think you were. Juet acting normal?

Besides talking about'Pam and everything, yeah.

8o J.R. thinks that you're not acting normal and he
wouldn't give you a gun?

No, he didn't. When I say he thought I was crazy, I'm
not saving that I was walking arcund 24 hours a day crazy.
He thought it was a crazy thing to do, to go kill Gregq.
To what? To kill Greg?

Yes.

And then it's better by May 1, it's not crazy?

Well, he agreed to help.

I know., Between the time you first talk to him and May 1,
it's not a crazy thing to do?

Yeg, it is a crazy thing to do, but he agreed to help.
Just to clarify this, vou recruited specifically J.R.,
right? |

J.R, and Pete, yes.

And Pete and Powlex, right?

Yes.

I mean, you're certainly not going to tell the jury that
Pam had anything to do with that, right?

Well, Pam had told me, "Why don't Pete and J.R. help your"
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And I said, "I asked them and they said they think I'm
grazy.

So now you're blaming Pam for getting these kids involved?
No.

Which is 1t?

I got them involved,

You and you alone?

Pam got me invelved; I got them involved,

You're blaming Pam on getting you involved?

I never would have killed Greg if it wasn't for Pam.

Is that what you were thinking of when you cocked that
hammer back right before you shot Gregq, were you thinking
of Pam?

I don't know what I was thinking of.

I mean, the reason I asgk you this is because I want to
know what your motive was at the time that you killed
Greq.

My motive was Pam.

S0 you're cocking that trigger back or that trigger back
and you're thinking of Pam, 1s that what you're doing?

I was there because of Pam. I do not remember what I was
thinking.

You don't remember what you were thinking at the time you
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killed Greg?

No.

Your memery ls ¢ unclear that you don't even know why
this material is even laying under his body; wallet, ring,
keys?

I was extremely scared, but I don't remember.

Were you scared?

I was very scared, yes.

Were you go scared that you were sitting around
contemplating whether or not to ungorew a bulb from a
light fixture in the hallway? That was before GCreg got
there?

Yes, it was.

Why don't you tell the jury how many minutes it was before
Greg got there.

How many minutes?

Yeah.

Fiftean, 20 minutes.

Pifteen or 20 minutes before you kill Greg?
Approximately.

You're worried about premeditation?

Yeaﬁ.

You're worried about how the scene looks?
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Yeah, Pam wanted it ¢o look like a burglary.

So thisg is Pam's fault again?

What do you mean by "Pam's fault"?

Are you blaming not taking the bulb out of the light
fixturas on Pam now?

No, I'm saying she wanted it to look like a buxglary, and
I figured if we took the bulb out it's not going to look
like a burglary.

You figured that, didn't you?

Yes.

You and your friends usged to sit around in planning
sassions and used to shoot ideas 0ff each other, didn't
you?

We talked about it, yes.

You talked about whether it should look like a bungled
burglary, right?

No.

You didn't; are you sure of that?

Pam =aid make it look like a burglary. That never
changed, That wag golng to be the whole thing.

That wasn't an idea brought up by any of your buddies,
like Lattime or Randall?

That was Pam'g idea.
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Q Strictly Pam's idea?
A Yes, it was.
Q Your buddies would have nothing te do with suggestions on

how that scene should look?
A Yeah, that's correct. Maybe they might have sald, well,
what you should do is take the stereo out and put it here,1
here, but it wasn't their idea to mske it look like that.

It was Pam's.

4} When you were in that apartment on 4-E and you were walting

around before you killed Greg, how much time actually

@aﬂ elapsed before you kill Greg?
A From the time we went in the bulkhead doors to the time
till then?
E a9 ¥aah,
E a1 don’t.really remembar.
d Q you don't remember that eithex?
1 A I don't remember how much time had passed, no. I wash't

watching my clock timing this and everything.

G 2T e

i ¢ No? How about your best approximate?
A Approximate? Say 45 minutes.
Q Forty-£five minutes?

m A Yeah.

Q And during this period of time you go through an apartment
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that you're already familiar with, right?

A Yesd.

Q And you go up to the top floor and you rangack the naster
bedroom?

A Yes.

Q And you bring down a small portable televigion?

A I believe go, yes.

0 You go through a jewelry box?

A Yes.

Q Why are vou going through the jewelry box anyway?

A Pam said to take the djewelry. She wanted it to look like
a burglary.

0 bid Pam leave some good jewelry in there for you?

L That day she had a lot of jewelry on, and she'd said -=-

,
[
.
?
B
'
o

because she knew what we were doing, going up there that

.oz =T

night, so she wore all her favorite rings and stuff.

Q 30 there wouldn't be any good Jjewelry up there?

A There was still jewelry left up there. I don't know if it
was graeat jewelry. I know Pete had tested it, put it in
bleach or something, and it was like bad stuff.

Q Ever tell Lattime in vour presence that she'd leave some

ﬁ%& nice looking chaing or bracelets up there?

A I don't recall.
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0 You don't recall that. You get the bay of jewelry, you

put it in a bag?

A Pete did, yes.
Q So is that all Pete's idea or what?
A To put it in that bag?
Q Yeah.
A Well, we got the pillowcase and he put it in there, and

then we took it downstairs, It was his idea to put it in

thea black one.

Q ckay.

A But T think when we got the pillowcase off the bed, that
was just we -- you know, we knew we were going to do that
befors.

Q0 You intended on stealing the jewelry?

A Yeah, Pam told us to.

0 You intended to steal speakers?

A Pam told us to make it look like a burglary. That's what

we were doing.
Q gpecifically, what kind of speakers were they?

Rither Boss, B-o-s-8, or Bose, B-o-s-a.

b

And what other speakers? Anything elsa?

>

Just those. There was Kenwood speakers, home speakers

in there, but they were too big.
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But you were under strilct instructions from Pam that you
take the B-o~s—-e apeakers?

ghe said make it look like a burglary, and I told her,
you know, well, we'll probably teke the speakers and
stuff like that because that's what someone would do if
they broke into the housa.

And vou referred to the Bose speakers?

They would have been Boston Acoustics, now that I think
about it,

Well, what are they?

Tt's been a long time gince I seen them. When I went to
Pam's house, I wasn't sitting there looking at the
speakers,

Weren't you thinking about the plan, the murder, the
botched burglary, the way the scene should look; weren't
you thinking about those things?

Yes.

You were casing the place, right?

I was casing the place.

You were looking for things to steal, you were checking
out the scene?

I was there to be with Pam,

You were there to be with Pam?

-
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Yes.

Did you get familiar with the layout of the apartment?
Yeah.

pid you get familiar with the surxroundings?

surroundings? Yeah, gshe drove us around, saying park here
and everything, and going through the plan.

You told the jury on direct testimony basically that all
you could remember was grabbing Greg wpen he came in
through the door. Was it by the shoulders?

Yes, I believe it was by the shoulders.

And that there was & lapse of time on that you didn't hit
him, right?

I don't believe I hit him, no.

S0 if somebody said you hit him, that person would be
incorrect, right?

To the best of my memory, yes, they'd be incorrect.

I mean, you wouldn't remember anything like that, is that
what you're telling the jury?

For the last nine months I've tried to think about this
as little as possible.

Well, you've been going over this with your friends. Come
on,

No, I haven't.

Do you talk to Randall about thig?




A Wa've talked about before this case, but never once, never
said, all right, this is what we're going to say, or

all right, you say this and I say that,

Q Well —-=
A Things like that.
Q -- back as recently as June of 1990, you were concerned

about getting your story together, weren't you?

A Yeah, that was with Raymond. After that we were arrested,
put in ADC and at ADC we weren't allowed to talk to sach
other until Christmas Eve, and in ADC there's a rule you

@E’ cannot talk, cannot speak one word to anvbody unless there's

| a staff member in earshot. You'vre monitored by staff

averywhere you go, and once we were allowed to talk to

each other, hacause of our charges and everything, we were

LI

monitored =1} the time. I mean, it was very, very few

TrLiE -

occasiong where we'd be alone somewhere and there wouldn't

i ba anybody there, and never more than three minutes.

; Q Talking about the rules of ADC, did you watch Vance
2 Lattima's explanation of the rules of ADC on television?
A No, I 4idn'%.
Q You didn't watch television?
ﬂg@ A No, I watched most of Pete's direct, and then I didn't —-

I'd go back and forth, I didn't sit down and watch it.

e . 0L | o s
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You weren't watching?

The TV's right outside my bedroom.

Right outgide your bedroom over at the jail?

My e¢ell. And everyone ln Brentwood's watchlng the case.
Are you interested in it at all?

Am I interested in this case?

Yaah,

Yes,

Well, were vou ilnterested in your buddy being akamined on
the stand?

Yaah.

Interested in Lattime being examined on the stand?

Yeah.

Were you interested in knowing whether or not they'd be
asked questlions like, 4id you talk over at ADC?

That doesn't matter, becauge wa've told when Pete was

in ADC and J.R. and I were in Brentwood, and there's no
way we could have a story conform when we were in ADC.
Pete made the deal there; J.R. and I made the deal in
Brentwood, so it wag made before we were all together and
able to talk freely, and once we told the AG's what we
knew and everything, we can't change our story. We tell

them what we know, and that's what ==
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Q Can't change your story once you tell these guys what you
know, right?

A We couldn't say, all right, this is what we know. We told
£henm the truth. We told them everything we remembered,
what we knew, each individually, and then like we couldn't
gay, well, that and that didn't happen, you know, I talked
to Pete and it went like this or -~ because if we changed
it all of a sudden, all three stories are exactly the
same, you know, that's -- they're not going to make the
deal.

0 They wouldn't make the deal, that would look bad?

A If we made up this story and it wasn't true, I never would
have said, and I'm sure Pete wouldn't, about using a knife
or anything like that,

Q What do you mean? What are you talking about?

A Uging a knife.

Q Why is that so ridiculous? Is that ridiculous, using a
knife to kill somebody?

A I don't know. It's really bad, you know.

MR, SISTT: May we have a short redesgs, Your Honor?

THE COURT: All right.

[Recass at 2:45 p.m.]
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BY MR. SISTI:
0] Just want to ask you a couple questions about your

education,
pid you have a course ln school by the name of Crime
and Punishment?
Yes, I did.
Yas?
Yes.
When did you have thils course?
Sophomore yaar.
That would have been what year?
Lagt year.
'89-'907?
Yeas.
Were you involved in this particular course at the time
you killed Greg Smart?

Yes, I was.

‘You were?

Yas.
What was the course about?
Crime and punishment,

Well, what sort of projects did you get involved in?
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Well, they had several cases, mock trialg throughout the
c;urse, and I was usually a lawyer. But on the lagt one
there's a blg trial for crime and punishment., It's like
either you're a bad guy or a police officer, judge,
attorney, and Vance and I were bad guys.

What were you?

Political activisgts.

What'd yvou do; what was the c¢rime?

We were protesting the use of fatal pigs in the science
department, and our threat was that for every day that
they continued to use them —- without that they continued
using them, we were going to kill someone in the science
departmant.

What was your project?

It wasn't my idea. It was what =-- I was put into it.

It was what you were put into?

Yeah, because Mr, Baron, the teacher, the bad guys in our
class were me, J.R, and two other ladies -- girls, One
was Traci, and I can't remember who the other one was.
That was their idea, and we hadn't come up with an idea
yet, so Mr. Baron saild we should go into their thing.
That you should be the killersg?

Yeah.
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How long did this go on?

The mock trial probably went on for about -- about a week.
When was this trial?

When was this trial?

Yeah.

April.

April of 18907

Yaah,

And to prepare for that particular event, did you learn
about things like premeditation?

Yes.

And did you learn about different theories of, let's say,
congpiracy and that sort of stuff?

Yas,

Was it Lattime's idea or your idea in the presence of Mr.
Baxron that the event should deal with a killing spree?
Lattime's idea.

Ané that would have been in April of 188072

Yas.

And the different court procedures and gso forth were
discussed during this course?

Yes.

And different types of crimes were discussed?
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A Yesg,

Q That was a two semester course or one semester coursa?

A Two samester, half-year course.

0 On June 10th, 1990, when vou heard that Ralph Welch went

to the police, your mind was on escaping, right?

A T didn’'t want to get caught, that's correct.

Q And whose idea was it to go to Connecticut?

A I don't remamber.

0 You don't remember?

A No., But it -- I want to say Pete because it's Pete's --
oh, no, as a matter of fact, the idea wasn't to go to

Connecticut. It was to go to Florida.

0 It was to go to Florida?

A Yea,

Q And you talked to Ralph Welch on the phone, did you?

A Yeds, I did.

¢ and how lorig of a conversation did you have with him?
| A Not very long. Pive, ten minutes.

Q You didn't talk about rumors to Ralph Welch, rumors in

the area dealing with you and Pam as belng the perpetratowvs
of the crime, did you?
% |A Yes, I did.

0 Thae fact of the matter lg, you told Ralph --
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MR. MAGGIOTTO:  Objection, Your Honor.

A I said I 4id.

MR. MAGGIOTTO: Objection to the form of the guastion &s to what

the facts are. The jury determines that.

THE COURT: Why don't you phrase it ip anothey question.

0 Did you tell Ralph the following: That "If Pam ever finds
out about this, she'll never talk to me again. If she
leaves me, I'11l kill myself"?

A Yes. And that "thig" that we're referring to is the rumor,

Q Now == and it wag that day that you went to Comnecticut?

A Yes, it was.

Q And you returned the following day and you were arrested?
A Yes.

Q You're telling the jury from that day forward you never

talked with your friends about the substance of this
particular murder?’
A No, I said that we never set up a plan or whatever,
MR. SISTI: Thank you.
MR. MAGGIQTTO: No quastions, Your Honor.
THE COURT: You may step down, sir. Thank you.

(Witness excused. ]
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THE COURT;: Counsel.

[Bench conference - no record.]

IN OPEN CQURT BEFORE THE JURY3:

MR. MAGGIOTTO: State calls to the stand Daniel Houle.

DANIEIL HOULE,

called as a witness, being first duly sworn, was examined and

testified as follows:

ME. NICOLOSI: Have a seat.

DIRECT EXAMINATION BY MR. MAGGIOTTO:

Q Mr. Houle, would you please spell your last name for the

benefit ¢f the reporter.
A H-o~u-l-e.
MR. MAGGIOTTO: May I proceed, Your Honor?
THE COURT: Yag, you may.

Q Mr. Houle, by whom arg you employed?

A Metropolitan Life Insurange Company.

Q And how long have you been so employed?
A Zighteen years.

0 Where are you employed working for Metropolitan Life?
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Warwick, Rhode Island.

What are your duties and responsibilities for Metropolitan
Lifa?

Basically, oversee claims that are of an unusual nature,
guch as homicides, suicides, contestable policies, fraud
cases.

And what geographical area are you in charge of?

Right now basically the New England states.

How long have you had these responsibilities with
Metropolitan Life?

Approximately ten years.

Did you aver become involved in the handling of life
insurance policies for Gregory Smart?

Yag, I did.

In investigating the life ingurance policies for Gregory
Smart, 4id you become aware of what personal life insurance
policies he had?

We orlginally knew he had one life insurance policy, and
because he deceased within two years of itg issuance, we
conducted a madical investigation in regards to his medical
history, and we already knew he had a life insurance policy,
if that's what you're asking.

How much was that life insurance policy for?
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Flfty thousand dollars,

When was that policy entered into? When was it bought, do
you recall or do you know?

Take a look here, [Witness reading.] Ha signed the
application for insurance ¢n June 13th, 1989,

Who is tha beneficiary of that ingurance policy?
Qriginally, Pamela A, Smart.

Now, waz there any particular rider on that insurance poliay?
Yas, there was a spouse term rider. Alzo ingured the life
of Pamela Smart.

Can you explain that to the members of tha jury?

That's also for $50,000. When the insurance was taken out,
not only insured the life of Greg Smart, who was the owner
of the policy, but also insured his wife, Should she die,
he would be the reciplent of $50,000 and still keep the
insurance on him also,

Now, the spouse rider on Pamela Smart, did that ever change?
It was lataer converted to her own policy.

When did that conversglon take place?

Approximately January 23rd, 1990,

What would have to happen in order to convert it from a
spouge term rider to her own poliey?

The basic reasons people do it is so they get casgh value

o — |
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on their policies. If she had retained it under Greg's
pelicy, she wouldn't have any ¢ash value of it. That's
basically why, the reason they do it, and Greg Smart would
have to have known about this becausge he was the owner of
the original polioy.

Now, in June, '89 when Pamela Smart was espousad to a

rider, any signaturas required by her in order to have

that benefit; were there any signatures on the application?
The original application had to require signatures of bhoth
parties. -

And in switching it over to her own pelley in January, 1990,
did that require signatures?

Yes, both parties again. Bacause he was the owner of the
policy, he had to agree to the conversion,

Now, is this $50,000 a fixed sum?

Yes, it is.

And what ig it based on? How do vou get the $50,000 personal
life ingurance?

Basiecally, it goes by the age of the applicant, what he's
willing to pay as a premium, and basically his hsalth.

Now, begides the $50,000 personal life insurance, wazs there
any other insurance policy of Gregory Smart you're aware of?

Balng an employee of Matropolitan Life, he was also eligible
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for group life insurance, and he had $90,000 worth of group
insurancea with us.

Can you explain to the members of the jury what you mean by
group life insurance?

Mogt large corporations employ their -- when they hire
someone they automatleally guarantee them a certain amount
of term group insurance, and usually it's based on what you
make. Now, in our company, what we do is, let's say, you've
made $50,000 in a year. Company also glves you the option
of asking do you want coverage one, two, three, four times
your salary and you pay for that benefit depending upon how
many times you choose. If you chose -- your salary was
$50,000 and you choose coverage two times, upon death you'd
get 2 hundred thousand dollars.

Now, when did this group policy fixst -- when waeg it first
started for Gregory Smart?

Basically, the coverage starts when the party is hired with
the company, and that would have been October 24, 1988.

At that time do you know who the beneficiary was?

At that time it was -- the beneficiary was Willlam Smart,
the =~ oux insured's Ffather.

Now, did that beneficiary ever change?

Yes, it did.
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Can you tell us when it changed?

Our changs of a change of beneficiary wasg completed on
August 24, 1989, naming Pamela A, Spart relationship spouse
&g beneficiary to the group coverage.

Now, was there any requirement for Pamela Smart to sign any
forms in order to be the beneficiary on this group policy?
No.

Now, you said that in order to determine how much insurance
an employee wotld have, he would have to selegt the particuls
option of how many times his salary he elected. In this
case, do you know what was selected by Gregory Smart?

On October —-- in October of '8B8 he completed a company
options form and he requested that we pay him three times
his annual salary.

When was this form completed by Gregory Smart?

I belleve October 1l6th, 1988. Sorry, 1989.

Now, would this form require any signatures of Pamela Smart?
No.

Once -- excusze me one second.

Once this form is filled out and someoneé were to die,
how then is it datermined how much insurance that individual

would get?

In Gregory Smart's case,; since he was an agent, he had a
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galary, alsc commiseion, and bkasically what the company
would hava to do is look back to what he made in commissions
and his salary from the prior yeax, use that figure and
basically multiply it by threa. They do round it off.
Before you determine how much the insurance would be, you
first have to determine how much Gregory Smart made the
previous year?

Correct,

When you say "make the previous year,” talking about a tax
vear, a figcal year?

Tag year. From tax year —— would be the tax year for 1989,
not a fiscal year.

and once that amount of money is determined, it's times
three, and that's the amount of money which is paid to the
beneficiary?

Correct. Baslcally rounded cff, so it's a lump sum figure.
Now, do you know when clalm benefits were ever filed in
thils case, reguast for benefits?

T believe a notice was sent out to the beneficlary advising
that we — that Gregory Smart did have group benefits,
Let's see, .on May 9th, 1890 the company sent a request out
telling that he did have coverage.

Why would the company send a regquest out to a beneficiary?
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Obviously, some pecple don't realize they have coverage.
What is sent along with this notice?

Bagically, a note of condolences and a foxrm reguest that a
form be signed by the beneficiary and a return of a policy,
and upon receipt of those documents the company would then
entertaln a claim,

Do you know when those documents were forwarded back to your
office?

I don't know the exact date, but they wara gompleted on
5-14-%0 and returned to -- we probably got them within a
couple of days after that..

Now, this is the $90,000 group insurance poligy?

Corregt,

Do you know when the personal insurance policy c¢laims were
filed?

May 8th, 1990.

Now, was $90,000 ever palid out in this case?

The $90,000 was pald out approximately May 3lst. Our
policy was not paid out bacauge the life insurance =-- the
life insurance wasn't paid out because it was -- the

insured had died two years of isgue, conducting normal

ingquiries, but the group was pald out approximately 5-31-90.

Tt's normal in a group life ingurance if the ingured dies
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two years, you do a medical history check before paying out?

A Correct, yes.

0 Now, how would a beneficiary ~- what would & beneficiary have
to know in order to know what the insurance would be in this
group life insurance?

A Well, basically, we don't issue & physical contract on the
group policy. What he would have to know is what the
person ~~ the Metropolitan employee == made the prior year,
and he would have to have knowledge of the option form that

the employee completed, whether he wanted one, two or three

times his salary.

MR. MAGGIOTTO: Just one moment.

(Pause - Mr. Maggiotto and Ms. Wicelosi conferring

gquietly.]

MR. MAGGIOTTO: I have no further questions.

CROSS~EXAMINATION BY MR. TWOMEY:

Q Thank vou for waiting a second, sir. Good afternoon.

| A Goeod afterncon.

Q As T understand it, there's two different policies here;
ﬂﬁ@ cne's a group —- and I caught that word -- the first one

called a life or whole life?
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Personal life insurance.

Personal life. New, that first one was $50,000, am I
corraect, the pergonal life?

The personal life is £50,000.

I could get a chart, but let's pretend we have a chart.
Personal life 850,000, and the beneficiary, Pam in this
case, would have signed for it?

Correct.

Okay. There's $50,000. If the signature's accurate, that's
$50,000 she would know about, right?

Correct.

Okay. At the point she signs 1%, anyway?

Correct.

Now, the $90,000 iz -- sort of like comes with the job, is
that correct?

A wife probably ~- probably a wife might know that he was
group covarage, but they wouldn't particularly know the
exact amount., They may just -- it may be a general concept
that, yes, I'm covered by the cumpany under some group, but
even an individual working for thea company won't know the
specifi¢c amount at any one time because I don't think anyone
else particularly knows their salary for last year. The

aguation may not really be available to the employee.
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Q Bagically, let me see 1f I understand what you're saying, is
that a person and/or spouse or parents or anybody might know
he's covered by this group thing, but to know the actual
benefit that would be paid out at death, you'd have to know
the formula as well as know the specific amount of money made
en salary as well as know the commissions for the previous
year?

a Absolutely right. It's a figure that's -— that's probably
available but you woul@n't know the exact amount, as the
personal life policy has right on the face of the policy
$50,000. But a group you would probably know that you're
coverad, but you wouldn't know specifically the amount.

o} 8o if you wouldn't know the amount of the group
specifically, you certainly wouldn't know the amount if you
added the group to the perzsonal together because one of the
two numbers is that in the group, the total of the two?

A You could be as sure of the personal life policy, but
probably not know the group or the addition of both probably
would not know.

MR, TWOMEY: Okay. Thank you very much, sir.

MR. MAGGIOTTQ: No further guestions, sir.

THE COURT: You can step down, slr. Thank you.
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[Witness excused.]

MR. MAGGIOTTO: The State calls to the stand Norman Katner.

NORMAN KATNER,

called as a witness, being first duly sworn, was examined and
testified as follows:
MS, NICOLOSI: Have a ssat.

DIRECT EXAMINATION BY MR. MAGGIQTTO:

Q I'n a nice c¢laar voice, would you pleasé state your name so
that everyone in the jury could hear and spell your last

name for the stenographer.

A Norman Katner. X-a-t-n-e-r,

Q Mr. Katner, I believe it is, is that correct?
A Yes.

Q Where do you live?

A Ten Blueberry Lane, Rye, New Hampshire.
Q Are you married?

A Yes.

Q Do you have any ¢hildren?

A Yes.

Q How many ¢hildren do you have?
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TWo.

What 1s your professilonal background?

I'm an eduCato;.

aAnd what degrees do you hold?

B.S. in elementary education; M.A. in supervision and
ingtruction; and a Doctor's degree in educational
administration.

and whare are you currently employed, if at all?

I'm currently retired and working as a consultant at the
time.

Before you retired, where were you?

I was Superintendent of Schoolé in SAU 21 in Hampton.
Do you know Pamela Smart?

Yes.

Is she in thes courtroom?

Pardon?

Is she in the courtroom?

Yea.

Would vou point her out, please.

Right there (indicating).

Now, ¢an you explain for the members of the jury what SAU
21 is?

8chool administrative units were formed in 1917 as the
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result of soldiers from New Hampshire bheing inducted_;nto
the service and not able to pass the literacy test. The
school administrative unit takes from one to 14 individual
school districts and handles the business affairs, et al,
for those particular schools. At SAU 21, located in |
Hampton, there are six school districts; South Hampton,
Seabrook, Hampton Falls, Hampton, North Hampton and the
Winnacunnet Digtrict, all separate and independent school
districts. It was our function to ordsr whatever they
needed =- had to have to pay for those items ordered, to
handle their payroll, to negotiate their contracts with
the teachers and other employvee organizatione, tO set up
the agendas for each of the six school boards that had
meetings, to vrovide them with legal services, to set up
their annual district meetings, at which time the budgets
ware voted on. In genersl, all business affalrs of the
individual districts were processed through the school
administrative office.

Where was this sgchool administrative office fox SAU 217
Where was it located?

Yes, sBir.

It was directly across from the Winnacunnet High School.

Wera you familiar with the Media Centex of SAU 217
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A Yes,
Q Where was that located?
A That was located in the basement of the school administrative

unit building.

Q What were your responsibilities as Superintendent of SAU 212

M. TWOMEY: Your Honor, there's no relevance. We all know
what & superintendent of schools does.

THE COURT: What is the relevance?

MR. MAGGIOTTO: Just trying to lay the background, Your HlHonor,
foundation for this witness' testimony.

THE COURT: Seems to me everyone's familiar with what a
superintendent of schools does, generally
speaking anyway.

MR. MAGGIOTTO: I'll go on.

Q How is it that you knew Pamela Smart?

A I employed Pamels Smart, I believe on August 22, 1988, into
a two-fold position. Number ohe, to xun, direct the Media
Center, and at the same time to move more heavily into
public relatlons for the SAU 21, handling the PR or
developing a program of public relations for the SAU 21.

Q Can you tell us what governing bodies there are for SAU 217

A The governing body of SAU 21, like all SaU's, is all of the

board members of the component dlstrict. In SAU 21's case,
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that was 22 board members with 66 weighted votes.

Q When you say "66 weighted votes,” that meang th;ee votes
per membar?

A Thare's a formulae by which school boards get three votes;
then baged upon the humber of teachers gets additional votes
up to a maximum in our distriect, in SAU 21 of 22 -- or 19,
19. Excuse me.

Q 50 this board of 22 members consists of representatives
from all the school boards?

A The joint board consists of all the representatives of all
the component district school boarxds, correct.

Q Besides yourself as superintendent, did you have any
assistant superintendents when you were working at SAU 2172

A Yes.

MR. TWOMEY: Objection. Relevance.

MR. MAGGIOTTO: Would you like me to respond, Your Honor? 1I'm

| trying to get the nameas and players before the

jury so when they hear the names later.

THE COURT: All right, he may answer.
0 Did you have any asszistants at that time?
A Yas.

| Q Who ware they?

A Fred Engelbach was Assistant Superintendent for Business.
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Leon Worthley was Asgsigstant Superintendent for Currxiculum.
Now, besides the 22-member BAU bcoard that meé, can you tell
the mambers of the jury what the Adminisgtrative Operations
Committee was?

Because of the size of the joint board, and because by law,
they were only reguired to meet twice a year, Prior to my
arrival it was decided that each board would appoint or
elect a repregentative to an Administrxative Operations
Committee that then would meet between joint board meetings
with a superintendent to develop agendas %o advise the
superintendent if they had no legislative authority, but
they were instrxumental in creating the agendas for the
joint board meetings.

Who would attend these Administrative Operations Committee
mneetings?

Normally, one repregentative from each of the six school
districts; myself, Leon Worthley at times, and Fred
Engelbach at times, depending upon what the issues were.
Were you reguired to attend as part of your job as a
suparintendent or oversee these meetings?

Yasg.

Now, calling your attentlon to the -- excuse me. Let me

back up one second.
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fhere were these meetings normally held?
Normally held in a conference room at the SAU office in
Hampton.
Where is that conference room as you walk Iinto the building?
As you walk in, in the front door you would go downstairs
to your right, upstairs straight ahead, and as you go up
the stairs to the next level, it would be directly to your
right.
g0 it's in the upstairs, is that correct?
Right.
Calling your attention to the spring of 1990. Were there
any Administrative Operations Committee meetings in April?
In April?
Yes.
Theres was ona scheduled for and held on April 5th. There
was another one held on April 12th,
Did you attend the April 5th meeting?
No, I did not.
Are you all right? Are you okay?
Yeah.
I thought I saw a little discomfort.

Did you attend the meeting on April 12th?

Yes.
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And do you know what the reason for the April 12th meeting
was?

The reagon for the April 12th meeting basically was a
continuation of the April 5th meeting, at which time we did
not complete all of the agenda setting items for the joint
board meeting to be held on May lat, So on April 12th, the
items were finished. There were a multitude of items. One
dealt with revamping the Media Centex . in the basement to
accommodate =+ to accommodate the staff on the upper floor,
the business staff on the upper floor. I can't tell vou
whether it was on the -- I beljeve it was on the 12th that
we also discussed a proposal by the Winnacunnet Board to
have Mrs. Smart teach a c¢lass in the high school the follow-
ing September.

Now, was Mrg. Smart requlred to represent herself at that
meeting?

No .

How do those meetings normally function?

The AQC meeting? |

That's correct.

Normally, the chairman calls the agenda prior to the meeting
The chairman of the AOC calls the meeting to order and then

we would proceed to go down through the items listed on the
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agenda.

Now, besides this course that might be taught by the

defendant, was there any pay raises discussed that evening
for anybody?
There was a pay raise on the agenda for -- you have to
understand, the agenda wag for the 5th. We didn't finish
it on the 5th, =0 it carried over to the 12th. 8o on the
agenda for the 5th was a pay raise but it was acted upon on
the 1l2th.
When the pay raise is acted upon, is that acted upon in a
general sesgion of the Administrative Operationsg Committee?
That depends. If it's =~ usually, pay raisges are held in
executive session.
What does that mean?
That means that the board excludes people from the meeting
who do not have a vested interest In that particular topic,
and the provisions of the Open Meetings Act goes into
executive session, discuszses it, does not necessarily take
actlon, then comes back out and takes action on whatever
personnal item that it might hava.discussed.
Now, did you have any discussion —- let me back that up.

On April 12th, 1990, was Pamela Smart at the meeting

that night?

-a
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A Yes.

Q And where was that meeting?

A That meeting was in the conference room at the SAU 21 office
0 Now, beslde Pamela Smart, were the six board members or

representatives from the different school boards present?

A I'm not sure that all six were, but there was a majority,
which in this case is five,

Q And besides the representatives from the board members and
yourself, who else was there?

A Leon Worthley and Fred Engelbach.

o) Now, is there anybody elge besides the defendant at this
meeting from the general school employee rollg?

A Not to the hest of my knowledge.

Q Did you have any discussions with the defendent on that day
as to whethexr or not she should be at that meeting?

A 1 --1x reaily cannot answer that, I belleve I have a
regollectlion of adviaing Pam at lunchtime that it was not
necassary for her to attend.

0 Why would it not be necessary for her to attend?

A Well, most of the items in those particular meetingsz were
dealt with by six board members. They're only recommenda=-
tiong, Thay're not anything that's binding on any of the

boards or on the joint board as a whole, and usually about
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the only tf',me we had non~board members and/or non- i
administrative staff members would be if we invited #he
teachers in to discuss the calendar, which was required by
the contract. BSo very rarely. I would imagina in all the
joint hoard meetings we had, which must have been in six
years probably around 15, we probably had three to four

SAU employees attend that meeting -~ those meetings,

Now, do you know how late the meeting went on April 12th,

approximately?
I —- I'm agssuming that it went late because there was a lot
of busines= to conduct that was carried over from -— carried

over from the 5th. Usually, the meetings would end at
10 o'clock by virtue of & board membex indicating they [
were going to end at 10. I believe that meeting went later,
How much later, I can't recall. It would be Iin the winutes
of the meeting,

Now, after April 12th were there any othar meetings in the
spring of 19907

Joint board meeting on May lst.

Now, just to distinguish, the joint board meeting is the
board you referred to as the 22 members?

Yeg.

And ==
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takes action upon those items that were prepared on April
5th and April 12th,

So the April 5th and 12 meetings make recommendations?
Those are the agenda setting meetings for the joint hoard,
yes.

Did you attend the meeting on April -- I'm sorry -- on May
lst, 19907

Yes.

Was the defendant present at that meeting?

Yes.

D1d you have any conversatlons with the defendant prior to
har attendance at the meeting on May lst?

Yes.

Can you tell us when that conversation wasg?

It was on the morning of May let.

Can you tell us what the substance of that conversation was
and who was present?

A decision had been made and disecussed -- I don't know I
should say a decision had been made —-- a decision had taken
place relative to utilizing more space in the basement for
the business operations, which were upstairs on the high
flooxr. That meant that the madia operatien would have ko

diminisgh its space to some extent. Mr. Engelbach had been
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working on that. Our agendas, by board policy, had to be out
seven days in advance of May lst. However, the final
drawings for the particular revision in the basement werae
mailed on Friday preceding the 30th. That would have been
the 27th. All right? And on Monday, the 30th of April, Mr,
Engelbach came to me and indicated that I better have &
meeting with Mrs. Smart because whereas she'd been in
agreement with giving up the space, she was now == and I
balieve the word he used to me was reneging. So I scheduled
8 meeting for the morning of May lst to go over what that
was all about,

Can you tell us who was at that meeting on the Monday --

I'm gorry -- on the morning of May lst?

Pam Smért; Fred Engelbach; Leon Worthley; Bruce Casassa, who
was chairman of the joint board; and myself.

Can you tell us to the best of your recollection what
happened at that meeting?

I think Mr. Engelbach pointed out that it had been agreed

upon and the material had gone out to the board members on
the preceding Friday, and that now Mrs. Smart didn't agree
with what had been presented to the joint board via the
mail, and I recall during the discussion Pam indicated that

-~ and these may not be the exact words -~ but that she
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would be going that night, in the event anyone asked her
questions she would have to anawer them.

Is that a normal procedure where employees from SAU 21
would be available at these board meetings to answexr
questions?

In the six years I was there, probably three times SAU
employees had appeared before the Joint board meeting, but
then in those particular instances when the superintendent
had indicated to the AOC that they would be there to discuss
& particular program ox a change in program.

Did you or any of your assistants invite Mrs. Smart to
attend and spesak at that meeting?

Not to my knowledge.

When she said she would be availabla at the meeting or go
to the meeting to aﬁswer any questions, what was your
reeponge?

I believe I said to her, "Pam, you do what you have to do
tonight and I'll do what I have to do tomorrow,”

What do you mean by that?

T meant I would call her in and discuss with her the
protocol of dealing direetly with a joint beard rather than
dealing through the administrative atructure that had heen

created for that purpose,
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Q0  Why would that bother you that you would go talk to her?

MR, TWOMEY: Object, Your Honor, to the opinion, unless he
expraased it.

THE COURT: I'm serry?

MR, TWOMEY: Unless the man expressed it, it's irrelevant.
It's just an opinion.

THE COURT: You want to respond?

MR. MAGGIOTTQ: I'1l withdraw the gquestion.

THE COURT: All right.

Q Did you go t0 the meeting that night, Dr. Xatner?

A Yes, sir.
0 Was Pamela Smart there?
A Yes.

Q bid she speak out?
A No.
MR, MAGGIOTTO: I don't have any further guestions, Your Honor.

CROSS5-FXAMINATION BY MR. TWOMEY:

Q Good afternoon, Dogtor. As I understand it, there were --
between Apxil and the beginning of May, there were three
meetings; April 5th, April 12th and May lst, is that correct?

A I beliave that, yes.

Q Okay. And at least one of these was a carry-over from

April Sth; April 5th you didn't finish and some of the

R
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L.

agenda --

A Went to April 12+th,

Q Okay. And during these meetings there were at least three
things that would have a lot to do with Pamela Smart, is

that correct; her galary? That was —-

A Ag =~ as was everyons else's.
Q Dkay.
A But you want me to explain that the Administrative

Operations Committes recommends all =alaries to the joint
board, so¢ it wasn't only Pam's salary that was being
discussed, it was the two assistant superintendents, my
own, and those who are employed in the SAU,

MR. TWOMEY: If I could just have a moment, sir.

[Pause - Mr. Twomey reading.]

o) Her partioular salary, there was a separate item on the

agenda, Wag it -

A Yas.
Q -~ geparate from all these other employees?
A Yas.

Q Why was that?

A Because she acted by a somewhat different category. There




wara the certified salaries and there_wera the non-certified
salaries, non-certified belng accounts payable, clerks
payroll, clerks, et cetera, and Pam was kind of an in betweer
typa of thing, It raally didn't fall under administration.
It didn't fall on the salary schedule, so we had to set
salaries for that by action of the ACC. We would recommend
and the AQC would respond. With the rest of the salaries,
with non-certified staff, they were on a schedule and we
would discuss the schedule with the AQC and they would
usually make the recommendation based upon that salary
schedule.

N Okay. Now, if I understand that, all your other non-
certified employees foxr the whole SAU was one motivn, one
gort of rate structure, salary structure?

A Okay, for the employees of the School Adminlstrative Unit?

Q Right,

A Not all non-certified employees of the SAU. Okay? Only
thoge that wark in the SAlU office -- well, 1t is -- it's a
little tricky.

Q You lost me.

A Because the BAU negotlates salaries for the balance of the
districts, so the only ones that the AOC deals with are

those employed directly within that building.
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Ckay.,

Okay.

I still don't understand you, but get past that point, okay?
All right.

At this meeting or meatings; whichever it was, there were
two galary proposals; one was for Pam Smart all by herself,
and the other one was for a bunch of other people together?
Three, and the two assigtants.

Okay. S0 her salary was a separate item on the agenda?
Right.

Then there was ~- I told you T could get us pasgt that.
Okay. Good.

There was also the quegtion of the Media Canter, correct?
Changing the actual place or size of the Medla Center?

Yes,

That was an issue thera, too?

Yas.

That would be the conditions under which she worked, really
where she worked and how much rooﬁ ghe had?

Yes.

There was a third thing that had to do with her. 1If I
remember correctly, she had a special proposal; even though

sha wasn't a teacher, she wanted to teac¢h a course at
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Winnagunnet, I think cne of the schools, anyway?

Yes.

Okay. So there were three iteme on those agendas that had
particularly to do with Pamela Smart; her own salary, the
size and location of whare she worked, whether or not she
would be teaching in the school on a special bhagis, right?
Right.

Now,; you talked to us about the time when you spoke to Pam
on May lst, correct?

Yas,

At that point in time she indicated that she thought about
the changes in the Media Center and was no longer in agree-
ment with them?

No, I don't think =- I believe that was discussed earlisr.
I believe that was discussed with me anyway on Monday, the
30th of April, after the plans for the revision had been
mailed out on Friday.

Okay. That's what I meant to talk about. I'm sorry.
Okay.

At that point in time, this is one day before May the lst?
Right.

She comes to you and says —-—

No.
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=0

Q

You come to her?

No.

Sorry.

My agsistant superintendent came to me and said, "We better
do something hecause Mrs. Bmart is reneging on going along
with this proposal,”®

Okay. ‘

That's when I called the meating for Tuesday morning.

Okay. Now, the reason -- when your assistant principal
5a]d she's reneging —— is because shogtly before thisg there
had been a meeting where Pam gaid she would go along with
these proposed changes?

My assistant principal ig an assisgtant superintendent with
a ¢ivil engineering degree, and he had laid out the plans
in the basement relative to maximize the use and to maximize
the space, and #¢ he had worked with Pam vexy <losely on
that. How many times they had met and talked, I have no
idea.

Qkay. But you know or you did know -- anyway I hope you
5till know ~-- that it is close to this time as a week
before, she had agreed with his recommendations?

Yes.

Okay. 8o a week before April 30th would have been ~-
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Wait a minute, Agajin, I'm not sure. Those are questions
you'd have to ask Mr. Engelbach. I'm not sure it was a week
before or three days before, exactly when. I know thaf the
plans were finalized and sent out to the joint board members
on the Friday preceding the 30th. I'm sure that an agreement
had been reached prior to that time, but exactly when I do
not know.

Do you recall -~ and I appreciate that this is a year ago --
do you recall talking to a Detective Charewiecz from the
Nashua police at some point in time?

Nashua?

I'm sorry. Derry police.

Yes, I do,

Do you recall telling him that Pam and your assistant had
talked about this about a week before and that was the
amount of time?

If T said that to hinm, that's what I said. Right, about a
waak.

I'm just asking if you recall that.

No.

I'm going to show you this report =-- it's page 412 -- again
asking if this helps you ramembar. .

Yeah.
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Q If you don't remember, say vou don't remember.

A [Withess xeading.] ‘

Q I should tell you where it is. I'm sorry.

MR, TWOMEY: If I may, Your Honor.

Q I'm pointing down about a third of the way down the page.
A [Witness reading.] That would seem logig¢al. I'm not sure

I spoke to him on August 10th at that number, I spoke with

a detective on August 10th.

0 Qkay. Does that help you remembeyx?

A I -- I would --

0 Forget talking to him. I'm trying to get to when Pam agreed |
to these changes. 1Is that about a weak before?

A It says this was about one week prior to May lst.

Q Again, a week prior to May lst would have been the 23rd,
24t£h?

A It would have besen that week or sometime prior, probably
during the week of April 23rd.

0 Right.

A Yeah. When, I don't know.

0 Okay. Now, the last previous mesting of the board had been

what, the 12th?

| A The last previousz meeting of the Administration Operations

Committee had been April 12th.
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Q Okay. Now, between the 12th and the 23rd and 24th is 1l or
12 days, correct?

A That would do it.

0 Sti1ll with me?

A Yap.

0 80 11 or 12 days after this meeting on the 12th, Pamela
Smart was saving she didn't have any problem with the Media
Center?

A That's my understanding.

MR, TWOMEY: Okay. UWothing furthex.

MR. MAGGIOTTO: Couple gquesticns, Your Honor.

REDIRECT EXAMINATION BY MR. MAGGIOTTO:

0 Now, you talked about, Doctoxr, the reutilization of the
space in the School Administrative Unit 21 building, is that
correct?

A Yes,

Q That wasn't just the Media Center that was going to be
affected, it wag the whole building, 1s that coxrect?

A Well, it wag going =-- the —- yeah, the whole building would
have been impacted. The sgpace in the basement had to be
reconstructed to provide officaes for those people perform-
ing financial functions. If you visited that building, you

undarstand all financial funetions are performed on the
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upper floor where it's open acecess o anyone and everyone
whe walks in, which is somewhat difficult when performing
those functions,

Q Anybody, if I could, from the financial part of your building
who was at that meeting?

A No. )

Q Now, you also testified about =-- on cross-examination about
the salary that was congidered at the April 12+h meeting.
Would that be something that was discussed in executive
session?

A I think it was. I believe the minutes would indicate that
it was dlscussed in exegutlve sesszion.

Q Would the defendant have been part of that executive sessioni

A No.

MR. MAGGIOTTO: No further questions.

MR. TWOMEY: If I could just have a moment, Your Honor.

[Pause - Mr. Twomey reading.]

MR. TWOMEY: Thank you, sir. Nothing further.

THE COURT: Thank you, gsir. You may step down.

[Witness excused.]
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MR. MAGGIOTTO: I have one more witness this afternoon.
THE COQURT: All right.

MR. MAGGIQTTO: Sdtate calls to the stand Fred Engelbach.

FRED ENGELBACH,

called as a witness, being first duly sworn, was examined and
| testified as follows:

DIRECT EXAMINATION BY MR, MAGGIOTTO:

4] Mr, Engelbach, in a clear voice, would you please spall your
name for the -- would you please give us your name and spell
it for the reporter.

A My name is Fred Engelbach. E-n-g~e-l-b-a-c¢-h.

Q Mr., Engelbach, by whom are you employed?

A By SAU 21,

Q What is your position with SAU 2]1°?

A I'm the Assistant Superintendent for Business.

0 How long have you bheen therae?

A Fiva and a half years.

Q During the gchool year of 1989 to '90, d4id you have that
position?

A I did.
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What were vour responslbilities as an assistant superintender
Bagically, managing the business affairs of the six sehool
districts.

and at the time that you were working there, Aid you know
Pamela Smart?

I did.

How did you know her?

She was employed in the game office.

Is she in the courtroom?

Yes, she is.

Point her out.

Sitting there (indicating).

Now, calling your attention to April 5th, 1990, did you
attend an AOC meetling at —-—

T did.

Okay. Where was that meeéeting?

Tt was held in the SAU 21 confarence room.

And do you recall who was prasent for that meeting?

The AOC members were present; two assistant superintendents,
including myself; Mrs. Smart; and I believe a member of the
pPress.

Was Dr. Katner at this meeating?

No, he was not.

t?
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Would he normally attend such meetings? )

If he's available, he normally attends these meetings,

And were you also present at a meeting on April 12th, 19907
Yeg,

Was the defendant prasent at that meeting?

I'm sorry?

Was the defendant present at that meeting?

Yeg, she was.

Now, in the spring of 19980 did yvou work on a reutilization
or utilization or revamping of the SAU 21 building?

Yes.,

Foxr SAU 212

Yeas.

Can you tell us when you started that plan?

It's heen an long-going study, probably begun about a year

and a half ago, maybe two years ago. We have been consider-
ing rearranging the space for quite some time now.

And in the rearranging of the space at SAU 21, did you have
any conversations or negotiations with the defendant?

After the second A0C meeting in which the members of the
OAC gave their endorsement to the remodeling plan, I worked
rather intensively with Mrs. Smart in planning the space thuf

the Media Center would have in the new building or in the
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reconfigured building.

You presented your proposals for the plan at which meeting?
We gave preliminary Information to the AOC at the second
mgating. Following that meating, further refinements were
necegsary to prepare taking the plan to the joint board
maegting scheduled for the lst of May.

And that was April 12th that you first presented it?

Yeas.

Now, did any of those further refinements affect the
defendant's operation of the Media Center?

Well, yes, they did, because the space that would be
allocated to the Media Center was reduced over the gpace
that currently exists.

And did you have any negotiations with the defendant
concerning the reductilon of space?

I wouldn't call them negotiationsz, but we jointly worked
on a space plan. I took the lead on 1t. She certainly
provided information that was necegsary for planning in
terms of the materials that needed to be housed. They are
materials that require space and shelving. Based on the
information sha gave me, then I was the developer of the
space utilization, which was primarily a shelving plan

for the materials,
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Q So basically, your conversations with the defendant dealt
with shelving, is that what you're saying?

A Yas.

0 Now, when were these convergations with the defendant
conecerning the utilization of this space? How soon aftey
the April 12th meeting?

A Within a week I started to work on it intensively zo it

would be ready for the joint board on the lst of May.

Q Did you ever come to a final plan?

A Yes.

Q Do you know about when that was?

A It was about mid-week befora the joint board meeting. That

would ba most likely Wednesday, the 28th or 29th of April,
whatever date mid-week ig.

0 Okay., I think you're off by a few days, but the May lst
meeting was what day of the week?

A Tuesday.

] o you said the prior Wednesday?

A The plan was pretty well finished up, and I regall we made
it a point of mailing the plan to each joint board member
Friday afterncon so that they would receive it either in
the Saturday maill or the Monday mail so they would have an

opportunity to study it before the jolnt board meeting.
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The mail goes out on Priday?

That's correct.

When were you finished with the discussions with the
defendant concexning the space?

Probably Wednesday or maybe Thursday morning.

And &t that time wag there any problem with the defendant
concerning the gpace?

No, we =~ we had & plan that was mutually agreed on.

And did that ever change?

It did. On Monday morning, whieh would be April 30th, Mrs,
Smart visited my office and stated that there was a problem
with the plan.

What wag the problem with the plan?

Ag I recall, she indicated that there had been some
materials that existed but we had not -~ I guess I had not
provided storage space for.

And how much storage space or materials arée we talking about?
It was a relatively esmall amount. In my judgment, it was
almost insignificant, because when sha explained it, my feel-
ing was that, vou know, by adding a2 single short ghelf that
that would certainly solve the problem.

After speaking with the defendant ~- was this on Monday?

Monday.
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Q ~~ what did you do?

3 I could tell from that -- well, during that conversation, I
pointed out that there was at least one method of dealing
with the shelving, which she felt definitely would not work.
I frankly didn’t understand why it didn't work and wouldn't

work, and she wasn't able to explain it to me, but I do

recall that she indicated & very -- I would say & violent
objection to the whole plan, i

Q And did thils require any further meetings with you and the
defendant?

A We didn't meet after that concerning the plan, I did feel,
though, that it was important to relay that information to
the superintendent so that he would understand that what we
previously felt was a totally agreed on plan was now
considered by the Director of the Media Center to be an
inadeguate plan and that would be a significant fagtor when
we met with the jolnt board because the joint board
frequently wants to know whether there is total agreement
on what we want to do.

Q And because of that, did you attend any meetings with the
defendant and the superintendent?

A The following morning there was a meeting in which the

superintendent, the two assistant superintendents and

P T . R (RS
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myself and the chairman of the joint board met to go over
the agenda items for the joint board meeting. When we got

to the point of discussing the agenda item for the apace

utilization, we discussed brieflyﬁwhéfémﬁé stood on that
matter,

Q When you say "the superintendent," i1s that Dr. Katner you're

referring to?
A That's Dr. Katner.
Q Who just walked out of this courtroom a moment ago?
A Yas.
MR. MAGGIQTTO: No further guestions, Youyx Honor.

CROSS-EXAMINATION BY MR, TWOMEY:

Q gir, it wasn't just the problem with the ghelving, was it?
Wasn't there problems with materials to retain, which
materials to get out, stuff everything there at the Media
Cantar? Wasn't there a problem --

A puring that approximate two-week period in which we worked
on the plan, that's one of the aspects that we dealt with.

Q Can you tell us some of the other things that came up in
thoge two weeks, if you recall?

A Well, basically, what we did was review the different types
of media materials that would require storage, identified

the amount of shelving space that was required for each
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category of materials, and then I lald out a floor plan

and a shelving plan that would accommodate the materials.
Diédn't you also ask Pamela to set up the cireulation
figures; in other words, which gtuff is really being used
by the students and which atuff is sitting around?

Yas.

So you had her figure out, sort of make choices of which
materials to keep and which ones just waren't that necesgsary:
That was a degired objective, yes.

Okay. I believe you said on direct examination the way you
described it was you said that you worked intensively with
her during that relatively short period of time. Did you
say that?

ves, I did.

Was it -- were you acourate when you say that, sir?

I think so.

50 she worked intensively on thig; this just wasn't another

little task to do, this was something that was important to

her, correct?

oh, I feel it was, yes.
Okay. Now, I think you gaid the Wednesday before the last
meeting, okay, oxr Thursday before, one or the other, that

you finally went over with it and she indicated at that
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point in time she could live with your proposal?

A Yag.

Q 8o thig wasn't a case where from, say, the day after the
last meeting -~ let's say the last meeting was Apwil 12th
-- it didn't appear to you that the day after April 12th
ghe had made up her mind she was going to raise objections
and raise objections and raise objections and never agree
with you? I mean, that process wasn't going on?

A No.

0 8o it's just a day before or two days before, whatever, thisg
May lst meeting that she told you she couldn’'t live with the
final proposal?

\ Yas.

MR, TWOMEY: No further questions. Thank you, sir.

MR. MAGGIOTTOQ: No questions, Your Honor.

THE COURT: You may step down. Thank you.

(Wwitness excused.]

THE COURT: L.adies and gentlemen of the jury, we'll adjourn
tonight until tomorrow, 9:30, Please don't
discuss the case, a8 I tell you every night.

pDon't read anything, don't view anything. Have

o
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a2 nice evening. Wa'll see you in the morning.

[Court adjourned for the day at 4:13 p.m.}

- = um




EXHIBIT K




2

3T

LI502 — TR

sENGAS Z& A a3

o g
ORIGINAL - 77> 2%

(volume I of XNI)

THE STATE OF NEW HAMPSHIRE

ROCKINGEAM COQUNTY BUPERIOR COURT

L]
THE STATE OF NEW HAMPSHIRE *
. 90-S-1370
v. * 90-S- 137§A
* 90-8-137 WUBRAR&(
PAMELA SMART -
. JUNZ 5 jyyg
‘A‘**************** ",
h"l‘mm“m":"*‘-"‘
PRANSCRIPT OF GENERAL JURY INSTRUCTIONS

AND
MOTION RE PRESS COVERAGE

Hold before the Honorable Douglas R, Gray, Presiding Justice
at the Rockingham County Superior Court, Exeter, New Hampshire,

commencing on February 19, 1991,

APPEARANCES:
For the State: Paul A. Maggiotto
Diane M. Nicolosi
Assistant Attorneys General
For the Defendant: Mark L. 8isti

Paul J. Twomey
Attorneys at Law

Court Reportern: William N. Wojtkowskl, CSR




@

55532 — FOR® fp=

FENGAD & BaYAOhNE. N2

FEBRUARY 19, 1991 - TUESDAY MORNING SHSSION - 9:35 A.M.

THE COURT:

PROCEEDINGS

Good morning, ladies and gentlemen. My name
is Judge Gray, and we are here to hopefully
select a jury. I presume that most of you, if
it was not in the letters you recelved, know
by now which case you're here to potentially
become Jjurers on. The name of the case is
the State v. Pamela Bmart.

I'1l tell you right up front, and I'm
sura you all know it, this case has received
an inordinate amount of press coverage. For
whatever reason, I don't know, but it has.
We're going to try to find a panel from which
we can select 12 jurors and two or three
alternatas. The vase is going to take -- jury
gelection will take probably two waeks, week

and & half to two weeks, because in a case of

this nature from the panel we'll individually

question each potential juror. The juror will
be brought in by himself or herself and the
defense counzel and the State's counsel will

ask each juror questions for about ten
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minutes each and that juror will be either
challenged or accepted by the State or the
defense.

We do it this way in a case of this
nature == this is not the way we ordinarily
pick jurors, but in a case of this nature
bacause of the case iteelf, involving a
charge of -- which invelves murder in the
first degree, we normally allow the individual
volr dire, it's called, of potentisl jurors,

We need to know right up front how many
people in this group can sit on this jury and
how many cannot. I would be kidding myself
if I said that most of you have not read or
heard or seen something about this case in
one form ¢f the media or another., I know
most of you have, and I would be surprised
if anyone in here didn't know anything about
this case. The knowledye or prior knowledge
of a case is not enough to dimqualify you.
The fact that you may have heard cor seen or
read something about thig case is insufficianj

in and of itself to disqualify you as jurors.
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Tha guestion is, have you formed any pre-
conceptions about guilt or innocence in this
or any case in front of a court.

The defendant, Pamela Smart, is present
in the courtroom this morning sitting in the
jury box between her two lawyers, Paul Twomey
and Mark Sisti, of the firm of Twomey and
Sisti, Their offices are in Chichester, New
Hampshire and they have an office in Portsmouth
New Hampshire.

The State is represented by two Assistant
Attorneys General, Diane Nicolosi and Paul
Maggiotto, who are also sitting in the jury
box.

Pamela Smart is charged with three
offenses: conspiracy to commit murder,
accomplice to murder in the first degree,
and witness tampering. Under our law, both
our State and the Federal Constitution, there
is a presumption that she is pot guilty, and
in fact she has said she's not gquilty. Qur
Constitution says that a person charged with

an offense in New Hampehire has a right to be
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tried in front of judges as impartial as the
Lot of humanity will allow us to have. That
applies to jurors. We want no one on this
jury with an axe to grind, with a precon-
caption of guilt or innocence. We want no
one on this jury whe cannot decide this case
solely from the evidence that is presentad to
the jury, without ragard to what they may
have heard or read or seen in the media.
Those are the types of people who are
disqualified from sitting on this jury. There
is nothing worse that you cculd do for the
defendant or for the State or for our justice
gystem as a whole than to attempt to slt on
this jury if you don't think in youf heart of
hearts that you can be a fair juror.

1f, for example, you've made up your
mind about this case because of what you've
read, one way or another, you can't sit on
this jury. If, for example, you've even been
the vietim of a serious eriminal offense and
would hold in your heart of hearts that

against the defendant because she's charged
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with a criminal offenze, we don't want you on
this jury. 1If you have jobs that you cannot
leave, that in and of itgelf is not an excuse.
I mean simple inconvenience will not get you
off, On Normandy Beach, Korea, in Vietnam
and in the Gulf today, there are people who
are inconvenienced, but they are thara and
they were there. That will not get you off,
but if you are so concerned about leaving your
job that while you sit here for four weeks or
five weeks and listen to evidence in this

case and cannot congentrate on the gvidence,
that may get you off this jury. But it will
not get you off right up front, if you know
what I mean. If it is such an inconvenience
that your livelihood, etcetera, depends on it,
that may get you off the jury. If you have a
vacation planned that you cannot -- you
bought your tickets, you're going away within
the next three or four weeks, that will
probably get vou off this jury. We might
want to see your airline tickets, however,

and I say that not lightly because we've been
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told it's going to be hard to pick a jury in
Rockingham County for this c¢ase because of
the publicity it's received in this state and
apparently across the country.

One of the gquestions we usually ask
prospective jurors in criminal cases is are
you or any member of your family now or
formerly employed by any police department.
I've gone over your guestionnaires and there
are, I would say, probably 20 to 30 parcent
of you are related or have someone in your
family who is or was amployed somehow by a
police departmwent. That alone is insufficient,
If your husband is a police officer or if youy
wife is a police officer, that may be enough
where you're not wanted on this jury. And
the reason we do that is not because we don't
trust the police; only because we pay them to
do something that the rest of us in this
courtroom can't do, we pay them to arrest
people that they think are guilty. Theay
wouldn't arrest them If they didn't think

that, but that's that police mentality, and
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there's nothing wrong with it because that's
what we pay them to do. But we don't want
somaoche up here sitting in the jury box
thinking that because this individwal, Mrs.
Smart, has been arrested, therefore, she must
be guilty, That's the worat thing you can do.
This defendant, Mrg, Smart, ig presumed to be
innocent and that presumption remains unless
and unti) the State disgpels that by a standard
we call proof bayond a reasonable doubt. So
the fact she's been arrested, and in fact
there are three indictments here t¢ be tried,
means absolutaly nothing, IXIt's not evidence
at all. She's been indicted by the grand
jury. 7That's a process which is a rather

ohe-s8ided procegs because all the grand jury

hears i1s what the State haes to say. You
people a8 jurors f£ind the facts in a case
basad on the evidence, and the person starts
out, as I say, with this presumption of
innogence. And that is one of our more
pracious constitutional rights that we are

presumed to be innocent. It is difficult to
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MR, MAGGIOTTO:

convict someone in America. If we made it
easy, we would make it easy to convict people
who are not in fact guilty. 8o that's the
presumption we operate undar. If you cannot
form that presumpticn, if any of you in here
think that bacause she has been arrested,
because she has been charged with these
crimas she muet have done something wrong or
ghe must be quilty, we don't want you on this
jury. She demands, I demand, the State
demands and you demand and we as citlzens
demand a fair and impartial jury, as fair as
we can possibly get one, if that's possible
in Rockingham County, and I think it is.

This case will be tried in Rockingham
County. That's why you're all here this
morning. This trial will take ~-- the jury
selectlon, ag I said earlier, will take
approximataly two weeks., The evidence in
this cage will begin on March the 4th, and
the trial will probably be four to five weeks,
Am I correct, counsel?

Probably.
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THE COURT:

The Court will begin at ¢ a.m, and the Court
will end somewhera between 4 and 4:30 because
we know there are jurors who come from the
other side of the county and it's rather a
long ride home. It's conceivable we would
work beyond 4:30 but certainly we would not
work beyond 5 on a given night unlesg the
jury were deliberating and decided they wanted
to stay.

The jury in this case will not be
gequestered during the trial. That means
that we will not take you all and put you in
motel rooms at night and keep you guarded hy
a sheriff day and night during this trijal.
There L5 a possibility, and a good one, that
the jury finally selected will be sequestered
during jury deliberations, which lasts for as

long as or as little as the jury determines

that they will. There is no time limit eithey

way. In a criminal case, if & jury chooses
to decide it in five minutes, fine. If they
choose to decide it in five days, fine. We

had a civil jury, not a criminal jury, here

o
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once that took 12 or 13 days of deliberations
to decide a cilvll case. S0 there are no time
constralnts on that,

I'11 tell you up front also that this
courtroom will be set up differently during
this particular trial because of the media
attention. There will be television cameras
in the courtroom, there will be press in the
courtroom on that (indicating) entire side
of the courtroom during the trial, and there
may be press in the courtroom during
individual voir dire of jurors. However,
there will be no cameras in the courtroom
during individual voir dire of the jurors.
and that means that each one of you as you
are volr dired, those of you who are
qualified to sit on this case, will take this
gtand (indicating) and answer questions. And
there will be people in the courtroom and you
will be apked rather plercing gquesticns hy
counsel and maybe my me to determine whethar
you're gualified.

I'11 tell you right now that each zide
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in a first degree murder case can challenge
for any reason or no reason 20 potential
jurors. You may be knocked off because of a
peremptory challenge, we call them, and this
whole process will take, as I say, about two
woaks, week and a half to two weeks, and the
trial will be, I'm sure, from what I gather,
constantly supervised -- not supervised --
obgerved by the press.

The press during the trial cannot
photograph jurors. The press during the
trial and jury veir dire cannot mention your
names, cannot interview you, cannot publish
your names, and cannot photograph you at any
time during the trial, But there will be
cameras in here, and I'1l tell you right up
front as well, this is not the first time
that hag been dona in New Hampshire where
there has been press coverage and cameras in
the courtroom. You'll find if there are -
the jury, the final jury is among you herea,
that within a half an hour you pay no

attention to the fact that cameras are there
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or that the press is in the courtroom. It's
just they're thera.

Thig, however, contrary to what you might
have read in the press, is not a media.avent.
It ig a very important criminal trial, Very
important to Mrs. Smart, very important to
the State, very important to all of us as
citizens in this Republia. 3And I guess I'll
pay again we don't want you on this jury if
you've mage up your minds for either quilt
or innggence, Either way. We can't have you
on this jury., We can’t have you on this jury
unless you ¢an say to yourself, "I would want
me on my jury charged with the same offenses
that Mrs. Smart is charged with. I would
want someone with my openmindedness on a jury
trying me.® If you can't say that, and I ask
you to be honest because this is, as I say, I
can't tell you, it's —— all jury trial are
important. A charge of this nature is
obviocusly very important. Mrs. Smart doesn't
want you on this jury if you cannot bes fair,

openminded, and have what we call, I gquess,
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tunnel vision with respect to the facts that
you'll hear in this case and are not able to
put aside everything you've read and take only
the evildence that is produced for you by the
State and by the defense, although the defense
bears no burden in a criminal case to prove
anything. I trust you all understand, and
those of you qualified will get further
instructions, Mre. Smart does not have to
testify and you can't think anything of that.
She can sit there silent as a lamb and you
can't think she's guilty because she didn't
take the stand. That is the right to remain
silent that's in the Fifth Amendment to the
United States Constitution and in the
appropriate amendments to our New Hampshire
Constitution. 8o the defense in a criminal
case has to produce no withesses, ask no
guestions. Don't have to cross-examine the
State's witnesses, don't have to do anything
and you cannot hold that against the
defendant. If you can't operate under those

rules, we don't want you on this jury. We
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don't want you on this jury if you come here
thinking, "I may get a chance to get on this
jury and I'm looking forward to it." I'm not
gsaying that disgualifies you. It won't if
you can be fair. But if you've come forth,
you've come because -- I know we've summonsed
you all here, we understand that ~~ but if
you're out there thinking, "Boy, I really
want to get on this jury because this is going
to ba something interesting and something
different," etcetera, etcetara, we probably
don't want you on this jury. What we're
looking for is people who are willing to
sgerve on thig jury who are willing to listen
to the evidence, who are willing to operate
under the premise that we've operated under
for the last 300 years in this country that
gomeona is presumad to be innocent. That's
the kind of person we want on the jury.

If youlve made up your minds, I want to
know it now, Mrs. Smart wants to know it now,
and the State wants to know it now. Mrs,

Smart, as I said, is entitled to as fair a
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trlal as is humanly posaible to give her, and
ao ls the State entitled to a fair trial.

There are two sides in this trial, the
State of Naw Hampshire and Pamela Smart, And
there are three concerned groups in thisg
trial, the State of New Hampshire, Pamela
Bmart, and us as American citizens. We want
nothing less than a falr trial in this case.
I demand it, as I hope you demand it as
citizens, and certainly Pamela Smart demands
it and the State demands it.

With that in mind, answering me as
honeatly as you can possibly answer e, how
many of you, if you'll raise your hands, feel
that you are cqualified to sit on this juxy.
No regervations at all.

Will you people who are gualified, who
feel yourself qualified, I'll tell you what's
going to happen. I'm going to send you down
to that big jury room that has no chairs in it
because they're all in here, and we will
individually deal with the ones who have

problems to see if in fact they are
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[Bench confaerence = no record.]

IN OPEN COURT BEFORE THE JURY PANEL:

disgqualified from sitting on this jury. After
that is done, which will probably take,
hepafully, less than an hour, you will be
brought back in and given general jury
instructions, a more detailed instruction
than I've just given you now and individual
vaoir dire, hopefully, will start maybe this
afterncon.

So if those of you who are -- well, let
ne ask counsel, you want to come up here for

just a second.

THE COURT:

£'11 tell you quite frankly we've never had a
panel thig big in thils building, and the
reason thera are so many of you here is
obviously because of the notoriety of this
case, so things are a llttle bit —- if I
gsound new at this particular procedure it's
because it's the first time any of us have

done this sort of thing., We've had several
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first degree murder cases bhut I mean not with
this many people, s0 we're not sure how we're
handling this this morning.

Tf those of you who are gualified, who
raised your hand, go with the bailiff down in
the big room, all I can tell you is we'll be
hack with vou as sBoon as we can. You want to

go out the back of tha courtroom here.

[Group of jurors excused from courtroom at $:55 a.m.]
THE COURT: May I see counsel up here again, please.
| AT THE BENCH:
| THE COURT: What I thought I'd do, see what you guys
think, if someone -- if I ask the guestion
how many of you have made up your mind one way
or another in this case, that's enough for
anybody to knock them off. Why do we need to

know anythlng more than that?

|MR. MAGGIOTTO: Fine.

MS. NICQLOSI: That's fine.
MR. TWOMEY: That's fine.

THE CQURT: Wa don't need to know any more than that. We
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THE BAILIFF:

THE COURT:

THE BAILIFF:

THE COURT:

IN OPEN

COURT

should check out in the hallway and know who
they are,

I'm going to ask a guestion getting rid
of probably a lot of pecple there. When they
leave are they going to be checked out?
They've been checked in, yes.

Okay. We need somebody to check them out.
We'll have somebody do that. Seventy-two left.
Why doen't you see if we have someone to check
them off. Why don't you go back down and sit
down and I'll see how many are going to do
this.

BEFQRE THE JURY PANEL:

THE COURT:

The next guestion I ask, I'm going to ask you
to hold your hands up. Let me preface it by
gaying if you've made up your mind in this
cage because of what you've read or heard one
way or another, and we don't want to know
that, that would automatically disgqualify you.
If you feel you have a -- can't be fair
hecausa of a preconception as to the guilt

ar innocence of this defendant, we want to

know that and need to ask vou no further
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THE

THE

THE

THE

THE

THE

BAILIFF:

COURT:

BAILIFF:

COURT s

BAILIFF:

COURT:

guestions. Don't be ashamed if you have a
preconception about this, It's only human,
How many of you think because of what
you've read feel you can't change that, this
defendant is elther guilty or innocent =- I
don't want to know which -- because of what
you've reaa?
Okay, I want you people to go. 1 guess
—- @an you take them?
We're getting the master list. We’ll check
them off here.
Where?
As he takes them out.
Don't get up vet.
They're getting the list now.
A1l we want to do is check you out as you
leave. No ona's interested in your names fox
any purpose other than making sure you're
here. I guess you've checked in, I know
you're all going to get pald some exorbitant
fee.
If you'll walt until we get the master

list, you're free to go becausa you can't




&

Avmnp o EmDw EAT

e

L R T

21

THE

THE

THE

THE

THE

THE

BAILIFF:

COURT:

BAILIFY:

COURT z

BAILIFF:

COURT:

decide this case because of preconceptions,
elther gullt or innocence, and we don't want
to know which it is, as soon as he comes back
in.

How many did not raise their hands the
last time around? Okay. So you have other
reasons. We'll deal with them as soon as the
other people have left.

Do you have the list?

They're running off a couple of copies right
now.

21l right. Do you want to take them out this
door or the side door?

We can take them out the side door. That's
all loaded with reporters right here, so take
them out the side door and they can go right
downstalrs.

Do you want to check them out as they go out
the doox?

Yes.

They're making a photocopy of the master list
of jurors. I'll ask those of you, as soon as

that ls done, who raiged your hand the first

|
[
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MR. MAGGIQTTO:

THE CCURT:

[Pause. ]

THE BAILIFF:
THE COURT:
THE BAILIFF:
THE COURT:

THE BAILIFF:

THE COURT:

time around, file out that door so we can keep
track of vou.

Judge, you want our master list for now? We
can get another list later on.

I'm not sure that's the list they work from.

They're going to photocopy their list.

All right.

Okay, How you going to do it, Frank?

Hera's a copy for you.'

T don't need that.

We have Bucky outeide the door with anothex
list.

Thoge of you who raised your hands the first
time, file out that side deor there. They'1ll
be just checked off. Thank you very much for
coming. I know you were inconvenienced.
Thank you for coming. We couldn't do it with-

out you.

[Group of jurors excused at 10:03 a.m.]




sa-

EL LT

-

mrmoan o sa pes

23

THE COURT:

MR. MAGGIOTTO:

THE COURT:

MR. TWOMEY:

THE COURT:

PROSPECTIVE JUROR:
THE COURT:
PROSPECTIVE JUROR:
THE COURT:
FROSPECTIVE JUROR:
THE COURT:

PROSPECTIVE JUROR:

Counsel, might as well start.
Is there some way we can all crowd around
here and make it comfortable for everybody?
I'11 tell you -- yeah, I can ~— I don't have
to sit up here.
Might want to move the people sitting in
front, move them back, have a little space.
Why don't you two guys move that table. Any-
thing plugged in there, Bill? - Move it to the
side toward them just so the jurors can get
up herae.

Okay. That's good.

Ma'am?
Yes.
You are?
Mary Ellen Morse,
Morse?
From Exeter. Morse. M-o-r-s-—a.
And you can't, Mary Morse. Why not?
Well, I'm an English teacher at the high
school, and although I don't feel that I

have any preconcelved notions as to guilt
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or innocence, I'm not sure how I'll react

to == if not with prejudice, when I hear
anything that pertains to high schools or
students.

MR. MAGGIOQOTTO: Is that Winnacunnet High School?

PROSPECTIVE JUROR: No, it's Bxeter High School.

MR. MAGGIOTTO: '~ S0 it's a separate high school?

PROSFECTIVE JUROR: Yes, it is.

MR, SISTI: I have no questiona.
MR, MAGGIQTTO: I don't have any guestions.
ﬁﬂb THE COURT: Okay, you can ¢o. Thank you. I'1l check

'you off here. You can go out the back.

[Prospective juror excused.)

Y

s 7nAZ — fOAN FRT

THE COURT': Yes, you are?

PROSPECTIVE JURCR: Anjita Ewbank.

THE COURT: Beu?

mEAE e, @

PROSPECTIVE JUROR: E-w.

THE COURT: E-w. Yes.

PROSPECTIVE JUROR: I'm a full-time student at UNH. I -- I

@D ecould get someona to take the class for me.

Tt would be no problem. I got a photocopy

i | P I —
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THE COURT:

THE COURT:
PROSPECTIVE JUROR:

| THE COURT:
l

| PROSPECTIVE JUROR:

THE CQURT:

PROSPECTIVE JUROR:

THE COURT:

of my clagses that I'm taking.
That's all right. That's fine. You den't
need to stay. You don't need to get checked

off again. I1've checked you off here.

‘ [Prospective juror excused.]

Yes, sir, your name?

Paul Russo. R-u-s5-—s-0.

Rusgso?

Uh~huh.

And?

Well, I'm in the Air National Guard. We're
very close to being called up because there'
a little difficulty in the world situation,
and in the middle of March I was szupposed to
go to the five-day school at Bingham as an
arms instructor, then to Texas and then up
to Pease to a five-day school, and I don't
know, we ware just called up and I'd have to
leave., 80 ==

Well, okay. You can go. Thank you, You

don't need to check out. We've checked you




out already.

PROSPECTIVE JUROR:  Okay.

[Prospective juror excused.)

PROSPECTIVE JUROR: Good morning.

THE COURT: Your nawe 1s?

PROSPECTIVE JUROR: Steve Burt.

PHE COURT: B-u~r=t?

PROSPECTIVE JUROR: B-u-r-t.

4§B THE COURT: Yes?

PROSPECTIVE JUROR: My feeling is, I'm an owner of a convenience
store and manager of a mobile home park.
I'm concerned being away for an extended

[ pariod of time. I have a brother who said

aTAen — FaBuw TR

he'd help me out if he felt it was necessary

for me to stay. We'd be asking him to doubl

up.

aremin =~ @ys

THE COURT: 1f you were on the panel and were finally
picked as a jurer, could you listen to the
facts without worrying about your business?

% PROSPECTIVE JUROR: I'm not sure that I could. I feel that I

could be objective, but I'm just concexned
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THE COURT:

PROSPECTIVE JUROR:

leaving my brother to run both businesses
on his own.
Thank vou, sir.

All right. You can go.

Thank you.

[Prospective juror excused.]

PROSPECTIVE JUROR:
THE COURT:
PROSPECTIVE JURUR:
THE COURT:
PROSBPECTIVE JUROR:
THE COURT:

PROSPECTIVE JUROR:

THE COURT:
PROSPECTIVE JUROR:

THE COURT:

Donald Deroo.

I'm checking your name, sir.
Donald =--

Dergml w=
r=0=0,
r-0-0. Okay. Good. And?

I sold my homa, I've quit my job, and I'm
scheduled to start a new job in Pennsylwvania.
Good luck.

Okay.

You don't need to check out.

You can Jjust

go out tha back door.

[Prospective juror excused,]

PROSPECTIVE JUROR:

Good morning. My name is Linda Valley.
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THE COURT:

PROSPECTIVE JURCR;:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JURQR:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

[Prospective juror excused.]

PROSPECTIVE JUROR:

THE COURT:

PROSFECTIVE JUROR:

I'm sorry?

V-a-l-l-e-y. BExcuse me, I've had the flu.
V=a-l-1=a=y.

Yes., Bandown.

sandown., Good old Sandown. My problem is
I have two small children, one 17 months and
ona four and a half. I feel as though it
would be a hardship for me at this time.

It would. You're right.

If it was any other time, it would be no
problem.

T understand that. You don't need to check
out. You're checking out here, so0 you can
jugt leave.

Thank you very much.

Thank you.

Hi., Joann Trites.
T-r—i —-
Mepei-t-g-g. First of all, I went to the

gsame high school with Pam, but like ten years
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later., We're a little different age. But

T don't know if that disqualifies me, but I

do have a problem with my children as far as

babysitting and I don't know if -— I could
just bearly make it everyday and I just
don't feel 1'd be that reliable.

THE COURT: Okay.

PROSPECTIVE JUROR: Okay. Thanks.

THE COURT: Thank you.

&

[Progpective juror excused.]

PROSPECTIVE JUROR: Hi.

THE COURT: Hi.

PROSPECTIVE JUROR: Patricia Eaton.
PHE COURT: I'm sorry?
PROSPECTIVE JUROR: Patricia Eaton.
THE COURT: Yer. Eaton?

PROSPECTIVE JUROR: Yes.

DENGSN CO RAVGNNE S ¢ 0ION2 ~ FORw FRT

THE COURT: Yas?
PROSPECTIVE JUROR: My father had surgery last week and he's
@D gtill in intensive care and my mother takes

care of my children, S8he's going to need me.
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THE COURT:
PROSPECTIVE JUROR:

THE COURT:

BPROSPECTIVE JUROR:

[Prospective juror excused.]

THE COURTs

PROSFECTIVE JUROR:

THIS COURT:
PROSPECTIVE JUROR:

THE COURT:

[Prospective juror excusad.]

I'm not going to be able to concentrate
either.

Okay. Okay.

Okay.

Thank you very much., You don't need to check
out. We've checked you out here. You can
just leave.

Okay.

Good morning.

Lisa Dickson. I have two small children,
first and second grade. At this point for
the duration of thies time I don't have
anyone to take care of them on a permanent
bagls.

Okay. Thank you very much for coming.
Thank you.,

You don't need to check out, ma'am. We've

got you here.
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PROSPECTIVE JUROR: Craig Korowski. Last name, K-o-r —=

THE COURT: Yes?

PROSPECTIVE JUROR: I'm a full-time college student at Fordham
state, I paid the tuition bill. It's
non-rafundable.

THE COURT: Okay. Thank you very much. You don't need

to chaeck out. We've checked you out here.

[Prospective juror excused.]
PROSPECTIVE JUROR: How you doing? I'm Bret Holmes. I'm going
through a divorce in this court very

shortly. I don't think it's in the hest

interest of me to be here, you know, my mind
on that and on this teoo.

THE COURT: Okay. Sounds good to me. You don't need to
check out. You can leave through the back
door.

PROSPECTIVE JUROR: all right.

P L

[Prospective juror excused.]
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THE COURT:
PROSPECTIVE JUROR:
THE COURT:
PROSPECTIVE JUROR:
MS. NICOLOSI:

THE COURT:

PROSPECTIVE JUROR:

{THE COURT:

PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JURQR:

PROSPECTIVE JURQR:

THE COURT:

[Prospective juror excusad.]

PROSPECTIVE JUROR:

Yesg?
Judith Bowley.
Bowley?
Yep. Yes.
You can say "Yep."
I'm not going to bite you. He might, but
I'm not going to.

What's your problem.
I have a son-in-law presently doing time in
Maine for trying to kill my daughter. I
have a son in Georgia that is there because
of accomplice to murderx.

You're gon's incarceratad in Georgia?

Yes.

You don'{

Qkay. You can go.

That's enough.
need to check out. Thank you very much.

Thank you.

wid  am =

Jeffrey Rodgers.
Rogerg?

R~gud=-g=e-r~8.
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THE COURT: Uh~huh.
PROSPECTIVE JUROR: I'm currently enrclled at UNH right now as
a full-time student.

THE COURT: okay. Thanks.

[Prosepctive juror excused.]
THE COURT: Hi.
PROSPECTIVE JURQR: Hi., Rene Nichols.

THE COURT: Nicholson?

PROSPECTIVE JUROR: Nichols. I have a flight I have to take.

THE COURT: 1'm sorry?

PROSPECTIVE JUROR: I hava a flight I'm taking on Monday.
Vacation.

| THE COURT: How long's the vacation?

PROSPECTIVE JUROR1: Two weeks. 8o I won't be back until March
10th,

THE COURT: Okay. Thank you very much.

PROSPECTIVE JUROR: Thank you.

THE COURT: Have a good time.

fProspective juror excused.]
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PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

Hi. My name ig Erosa. E=-r-o-g-a., I have
two sons that go to Winnacunnet High School.
I have nothing against Mrs. Smart, but cne
of the boys at Winnacunnet I have no like
for,

No like for? You mean one of the boys
involvad in this case?

Right.

All right. ¥You're all set. Thank you.

- =

[Progpective juror excusad.]

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JUROR:

THE COURT:

Yes, ma'am, your name?

Nancy Brett.

Brett?

B-r-a-t-t.

And?

I'm scheduled to be at dog shows in Bermuda
from the 6th to the llth of March.

Have a ¢good time,

Thank you. I have a letter if you wanted
to see it.

That's all right. I'l1l take your word.

— - —— oo g
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[Proagpective juror excused.]

THE COURT: Good morning. You are?
| PROSPECTIVE JUROR: Janet Conroy. Hi.

|| THE CQURT: Conroy?

| PROSPECTIVE JUROR: Uh-huh. I have a business that I'm in the
| procegs of closing and I don't have anyone
working for me. So I don't --

|
|THE COURT 1 How long's 1t going to take you to close 1t.
|

|
|

2

|

PROSPECTIVE JUROR: Two to three weeks, We're hoping for the ‘
first week of March. I

| THE COURT: This trial's going to start on March 4th, I

Is that geing to interfere with that?

- oo T

|
{
| |
PROSPECTIVE JURQR: well, providing I get it c¢losed, it wouldn'tj

v —

bat I can't ~= I can't sgay for sure.

; THE COURT: I don't know. What do you think?
:
! THE COURT: all right,

| PROSPECTIVE JUROR:  Qkay?

|
|
|
MR. TWOMEY: She can go. ’
| THE COURT: You're all set. Thank you. |
[
|
|

|Progpaective jurcr excused.]

&
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MR.
1
r

MR.

MR,

MR.

TWOMEY 3 She knows the defendant.
MAGGIOTTO: How do you know that?
SISTI: They live in the same town.
TWOMEY : Pam said she knew her,

PROSPECTIVE JURCR: Hi. I might be able to serve except for

this prepaid vacation from this Saturday

through to the following Sunday.

THE COURT; Okay. [Document handed to the Court.]

Michaal Geanoulis. Greg~a-n-o-u-l-i-g,.

MR. MAGGIOTTO: I'm gorry, sir, I didn't get your name.
| PROSPECTIVE JUROR: Geanoulis,

MR. MAGGIOTTO: Thank you.

PROSPECTIVE JUROR: What would that mean? Should I --

MR. MAGGIQTTO: I think you're =-- I know you're done with

ug, Where does Mr. Geanoulis go? Home or

THE COURT: He goes home. Thank you very much.

[Prospective juror excused,]

THE COURT: Yes, ma'am.

PROSFECTIVE JUROR;: I work for a company that's a —-
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THE COURT: Who are you?
PROSPECTIVE JUROR: Oh, sorry. Marcia Blackshaw.
THE COURT: Blacksghaw?
PROSPECTIVE JUROR: Yeah.
THE COURT: And you what, now?
PROSPECTIVE JUROR: I work -- I have reasons. One, I work for

THE COURT:

(| PROSPECTIVE JUROR:

THE COURT:

PROSPECTIVE JUROR:

a company that's a subcontractor for defense
contracts and we're working Desert Storm
gtuff and they nead me in the office.

80 are all thoses guys over there that don'e
want to ba,

I'm trying to help them. Plus the fact I'm
involved with a diverce and my lawyer, Mrs,
Smart and her mother have all worked for my
attornay.

Well, that's probably reason enough right
there. Okay. You're all set. Thank you.

Thank you.

[Prospective juror excused.]

MR. MAGGIOTTO:

‘'HE COURT:

This ig the last one, Your Honor.

Your name?




PROSPECTIVE JURQR: Elena Marie Perry.

THE COURT: Perry. FProm Derry. And?

PROSPECTIVE JUROR: I was told information related to this
case that when I first came in I had a
viewpoint on it that I was certain. Then
I listened to you and it changed. But

. another reagon is that I have a six month

and 20 month and my husband works second

shift., If it was sequestered, I would have
nohody to watch the children.

ﬂ@@ THE COURT: I'm sure one of these fellows would watch
them for you.

MR, BISTI: What's another couple of kids?

- THE COURT: That's finé. Thank you very much,

~ 3 LFIAE — FSAY

|
FPROSPECTIVE JUROR: Thank you.

BT wem i

[Prospective juror excused.]

-
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THE COURT: Is that it?

THE BAILIFF: That's it.

THE COURT: Well, we got 74 or something.
m MR. BISTI: Seventy-two.

MR, TWOMEY: It doasn't lock to me we'll get a jury.
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"'HE COURT;: Yes, we will. Wa'll pick a jury.
MR, TWOMEY: You're going to get 55. That means —=
THE COURT: Fifty-fiva?
MR. TWOMEY: Well, 40 strikes and 14 on the jury.
THE COURT: Fourteen or 15, I'm not too fussy about
that.
MR. TWOMEY: Whatever.
MR, MAGGIOTTO: Do we have another pool coming in in the

next couple weeks for this case alone?

THE COURT: Do we? No,

MS. NICOLOSI: We don't have other people noticed?

THE COURT: No.

MR, MAGGIQTTO: Just 150.

THE COURT: Now we'll bring the other panel back in.
MS. NICOLQSI: Who's coming in for the Barron case?

THE COURT: Barron? |

MS, NICOLOSI: In two weeks for that.

THE COURT: T don't know. Ask Ray. Hey, Ray.

CLERK OF COURT: Yag, gir?

THE COURT: How many Surors are coming in for Barron?
CLERK OF COURT: Probably in the vicinity of 90, if we get

to that point.

THE COURT: Why don't we take a break.
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[Recess at 10:18 a.m.]

IN OPEN COURT BEFORE THE JURY PANEL:

THE COURT:

Ladies and qentiemen, you are the 72, I
guess, that are left from this morning
after my previous remarks., What I'm going
to do now is glve you what I normally give

a new jury panel who comes in, and much of
what I gald this morning I'll repeat again
now, but thig is my attempt to tell you what
goes on in this courtroom, what will go on
during this trial, how this courtroom is set
up, the State's burden of proof in a
criminal casa, and other matters relating

to eriminal trials in general or trials in
general, and somewhat geared to the case at
hand.

As I said earlier this morning, this
defendant, Mrs. Smart, who is now seated at
the rear table with her two attorneys, Mr.
Twomey and Mr. Sisti -~ the State is at the

front table. That's the way it will remain
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during the trial. Uswally, there are two
more tables here. Because of the apparent
media coverage attending this trial, there
will be chairs set up here as those chairs
are set up facing that way for the press,
and the press will come into the courtroom
through that door over there on the sgide.

Lg I said this morning, the defendant
in this case is charged with three offensesg,
conspiracy to commit murder, accomplice to
murder in the first degree, and witness
tampering.

There is under our law across this
gountry a presumption of innocenge. The
defendant, any defendant, is presuned to be
innocent unless and until the State can
convinge a jury otherwise by a standard of
procof called proof beyond a reasonable doubt,
which I'1l explain to you in a moment.

As I also sald earlier, this trial will
comuence -- the evidence, the evidentiary
portion of this trial will commence on

March 4th and counsel estimate 1t will take
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four to five weeks for the evidence to be
put in. Then there's the matter of jury
deliberations which, as I said earlier, take
as long as or as little as.the jury deter-
mines that it will take based on their
raview of the evidence.

Between now and March 4th we'll be
involved in the individual selection and
questioning of jurors to sit on this case.
Fach juror will be brought in, and we're
going to ask you when you leave here to sign |
up because we can only interview -~ because
of , you know, each side's going to take .
about ten minutes to ask each juror questionl.
That will alternate. First the State, then
the defense, then the defense and State. So
it will take about 20 minutes for each
juror. We could almost say a half hour
per jurocr. 8Sc wa'll ask you to sign up for
the day that you want to come in to be velr
dired or interviewed by the counsel, and
either the bmiliffs or Ray Taylor will have

a list, and that process will commence
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tomorrow morning, I guess. Some of the
counsel asgkad that it commence tOMOrrow
morning rather than thie afternoon. So for
those of you who are free tomoxrow, we'll
take six of you in the merning and six in
the afternoon, and then Wednesday -- or
tomorrow's Wednesday -- Thursday, Friday,
then Monday, etcetera, etcetera. There will
be lists to sign up the day of your prefer-
ance.

Beginning right now, those of you who
gurvive this particular charge that I'm
giving you right now and can still sit on
this jury when it's dome, I'm going to ask
you, Mrs. Smart demands it of you, and, in
fact, the State demands and I demand it,
although we have no way to supervise it,
and that is that you cannot now read,
listen or view anything more about this
trial. I cannot stress that enough. It
ig very, very important to Mrs. Bmart and
to the state that you not have any more

information than you might have at present
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about this trial or the facts in this case.
T don}t criticize the press, but what
you read in the press ig not always
necessarily the facts in a case. They do
the best they can, They report things that
they gather. This case must be decided on
what vou people will hear, the 12 or 14 of
you who -- the 12 of you who fipnally
deliberate this case, it must be declded
on == only on what you hear in this court-
room and nothing else. You canncot discuss
thig case any further with your spouses,
your family, your friends. You can't read
anymore. You must consciously avold reading
the paper about this case. When the news
comes on at night, if thisz case is mentioned,
you must leave the room or turn off the set.
When the radio comes on about this case, you
must turn it off or leave its hearing range.
1 canpnot stress to you how important it is,
You would not want someone sitting on your
case going home and discussing the facts

with a friend or a spouse. It would bhe so
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unfair ¢o either side in this case for you
to receive 6utside opinions. You wouldn't
want 1t if you were being tried. We don't
want it.

Nety, thie courtroom is set up as you
gee it and will be with the exception of the
press apparently who will be there
{indicating). Normally, ag I say, there
are two tables but there will be a lot of
press in here. This is the State's table
with the two Assistant Attorneys General
sitting there. That's the defense table.
That's the jury box. Thoss individuals axe
members of the press. That's the witness
stand right there where the mlcrophone is.
This is where the court reporter sits and
takes down what I'm saying and will take
down verbatim everything during this trial.
This is ﬁhere the clerk of court usually
sits. It's occupied now by a law claerk.
She is an attorney who works for the
Superior Court on a one-year basis

researching for the judges. The balliff
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probably where the bailiffs are up there.

will sit here, where the bailiff is, and

There will be other bailiffs around, more
than usgual in a normal case, not because
of this partlcecular defendant but because
-~ gsimply to make sura that the press does
not interfere with the progress of the Lrial|
As I gaid earlier, this ig not a media avent.
This is a very important, serious trial, but
we expect more press than normally attends
a trial, even a first degree murder trial.
When each of you are interviewed by
the lawyers, you'll be put on the witness
stand, you'll be sworn in. There will be
prass in the courtroom. I'll tell yeou right
now, there will be no cameras in the
courtroom. The press are not allowed to
gpeak to jurors, to write ~- to put their
namas 1n the paper or to photograph them or
to contact them. But they'll be present.
You'll be amked gquestions concerning your
partiality. The questions are not meant

to be personal, not meant to delve into
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your background, but sometimes they can he
rather pilercing guestlons. All that we asgk
is that you answer them fairly.

After you are through belng questioned,
you'll be asked to step outmide in the hall.
Each gide in a firat dagras murder case has
20 challenges. They can challenga 20
jurors for any reason or for no reason.
Bometimes they exercise all 20, sometimes
they don‘*t. All depends upon the tvpe of
individual they're gquestioning. But one
side or the other can challenge you simply
by saying, "We exercise a peremptory
challenge." You then are exoused by onae of
the bailiffs.

If you're gelected to ait on this jury,
you'ra brought back inte the cpurtroom and
given further instructions by the Court, by
myself. Mainly, those iInstructions are to
impress upon you again, and ¥ can't help but
imprass upon you enough, how important it is
that you not obtain any other information or

digecuss this case any further. and if T




W - - .

seem to harp on that it'as because it is so
very important that you don't.

I know most of yvou have read about this
rase or seen television., We know that. And
you'll be questioned con that by the
attorneys.

As I gaid, wa'll attempt to do 12 of
you a day, six in the morning and six in
the afternoon. Assuming, as I do, that we
can reach and -- obtain, I mean, a fair and
4§@ impartial jury, and we'll settle for nothing
less than that, vou will be excused until
March 4th and you'll be on your own out
there exposed to the media, who have their

own jobs to do, and your friends and family,

.- STEWE -

who may or may net know that you're, quote,
a juror in the Smart trial. You can't
discugs it. If I tell you nothing else

today of import, I'll tell you that. You

LENGAT U M- —imsx

cannot discuss it.
On March 4th, assuming we have a jury,
ﬁﬂm you'll all assemble here at the courtroom.

We'll try to have 15 of you to serve on
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that jury, 14 or 15. Only 12 of you can
deliberate. Two or three of you will be
alternates, and you won't know who you are.
It won't be the 13th, l4th, 15th one chosgen,
or the 13th and 14th. The alternates are
selected at the close of the evidence, and
two or three people will be selected as
alternates and excused. That doesn't mean
that -~ you're atill on the jury, and that
will be done completely at random, 8o I
don't sit up her and select an alternate
because I don't like someone's looks.
They're absolutely at random. You will be
allowed to go home. You're still a member
of that jury until the jury reaches a
verdict, bacause if a juror gets sick one
of the alternates will be called back in to
begin deliberations all over again with the
jurors remaining in the courthouse,

Anyway, on March 4th there will he a
view, which I presume will take most of the
day. Am I correct, counsel? I don't know.

I would say probably we'll plan on mogt of
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MR, MAGGIOTTO:
M&s. NICOLOSI:

THE COURT:

the day. A view ig evidence in the case.
¥You'll be taken to, I understand, Hampton
and -- Derry or Londonderry?

Darry.

Derry.

And certain things will be pointed out to
you by the attorneys, Before that view, each
gide is entitled to make what's called a
preview statement to the jury, which takes
two or three or four or five minutes,
explaining what we're going -~ basically,
what they want you to leok at on the view.

You can't ask guestions on the view. Certain

things will be pointed out to you ~= not

facts == by the attorneys. In other words,
they can't say, "I want you to vliew this
telephone pole, and notioce it's five feet
from this intersection." They can say to
you, you know, "Here's this. Please look
at this telephone pole and note how far it
ig from the intersection.," They can'‘t give
you facts. They can just point out things

for you to look at, What you see on the
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view is evidence in the case. 8o remember
what you see on the view. It is evidence.

After the view, probably on March 5th,
the actual trial and the receipt of evidence
will begin.

I should gay that during the trial we
normally will take a break in the morning
and a break in the afternoon. If we start
at 9 co'clock, we'll probably take a break at
10:30, and we'll start at probably an hour
to an hour and a quarter for lunch., Then
wa'll take a break sgometime in the afternoon.
That ig to allow you people to have a cup of
coffee, to use the restrooms, and also to
allow the court reporter to rest because his
fingers are rather busy. As I say, we'll
end at probhably between 4:14 and 4:30 every-
day.

On March S5th, the first thing you'll
hear is the State's opening statement. An
opening statement is a preview of what the
State expacts to come before you, They'll

tell you what their case is. At the close
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of the State's openlng statement, and those
opening statements gan last half an hour
maybe, mayba more, the defense can get up
and give an opening statement. The defense
is not required to. The defense ¢an
postpone it until the State vests or the
defense can give 1t right after the State's
opening statement, whatever thay chocse, and
it's immaterial to the Court,

After the openinhgs, assuming -- and I

2

don't assume anything from the defense
because they have no burden and no duty to

disclose what they're going to do --

assuming they glve an opening statement

- epom

inmediately after the State, the State will

=3

then begin to call witnesses, one after

another. The State will ask gquestions of

O BEATINNE. L

them, what we call direct examination. That

continues until the State has asked of each

NG ED

witness all the questions it wantsz. The

defense can then crosgs—-examine each witness,

ﬂﬁ@ and the latitude allowed in cr055—examinatioﬁ

ig much greater, asg you'll see, those of vou
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who serve on this jury or any jury. They
can agk different kinds of questions,
laading questions, for example. fThey can be
a little bit rougher, I guess, with withessed
on cross—examlnation, although that's not
intended to be rough on them. Tt's —-
croga-examination is a great finder of the
truth. Not that direct isn't, but I mean
crosg-examination has more latitude,

After the State has —— after the
dafense has cross-examined the witnesses,
the State may have what's called redirect,
to cover what has been covered only in
cross—examination. And the defense may have
what's called recrogs. And it keeps
narrowing ltself down by what was covered
before until both sides are through with
the witnesses. That witness is then excused
and the next witness comes on, and it goes
on until at some point in the trial one of

the State's attorneys gets up and says,

"our Honor, the State rests," which means

vou've heard everything you're going to
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hear from withessas that are called by the
State. In other words, the State's c¢ase has

been presented to you. The defense may

then call witnesses, and the process is

reversad. The defense conducts direct
examination of witnesses called by the
defense and the State may croag-examine
those witnesses. And that process continues
the same way as the State except in reverse
until at some point in the trial you'll hear
the defense —— one of the defense lawyers
get up and say, "Your Honor, the defenze
restg," which means the evidence, all if it,
has been submitted.

The next thing you'll hear is the
defense ¢losing argument. The State opens
firast and the State closes last, because the
Gtate has the burden. 5o the defense will
give the closing argument first. Those
closing arguments -- and then the State
will give itg closing argument. Those
closing arguments are deslgned to review

the evidence wlth you, what has been
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presented to you, and to persuade you to
decide this case one way of anothexr. Those
cloging arguments probably will take at least
and hour, maybe more, and they are a very
important part of the trial. They are not,
howaver, evidence. Do not disregard the
cloging arguments from either side. Do not,
however, raise them to the level of evidance
in the case. They ara argument.

After the closing arguments, the judge,
myself, will give you what's called the
charge. I will tell you what the law is as
it applies to this case, what the elements

are of each offensa that's charged in the

case, how you may review the witness'
testimony, and certain other things, much
like I'm talling you how, to enable you to
reach a decision in this case.

When that is done, vou will deliberate,
the jury deliberates, and the jury
deliberafes until such time as the jury
reaches a verdict.

There will be three saparate verdicts,
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one for each of the three charges. The

verdicts in any trial invelving multiple

indictments do not have to be the same.

Because you vote one way on one indictment
does not compel you to vote the same way on
other indictments. You may or you may not,

dapeanding upon the evidence that's been

presentad to you.

Basically, that is how a trial is run.

Now, because the State calls witnesses
doesn't mean that they are, guote, State's
witnesses, or because the defense may call
witnesses doesn't mean for yvour review
purposes that they are defense witnesses.
Onca this witness, a witness, takes the

witnass stand, that witnessfor your

consideration iy aimply a witness. Not a
State's witness, not a defense withess, just

a witness in the case.

You will treat all the witnesses the

gama. No witnegs in any trial is entitled

to any special degree of belief or

disbelief bhecause of who or what that

(RN




1 IV - €

PENGES TO FAYONNE *

57

witness is. For example, a doctor nray
tegtify in this case. Because that person's
a doctor doesn't entitle him or har to any
greater degree or lesser degree of bellief

in your mind. It's just another witness.
Because a police officer may testify in this
cage doesn't by that fact alone entitle that
officer to any greater or lesser degree of
belisf. That applies to avery witness in
this case, including the defendant if she
chooses to tastify.

As I'm sure you all know, a defendant
in a criminal case in the United States of
America and in the State of Wew Hampshire
hag an absolute right not to testify. One,
ag I sald earliesr, of our more precioug and
sacred constitutional rights is the right to
remain silent. Whether Mrs. Smart testifies
in thig cage == I haven't the slightest idea
whether she plans to testify or not, and I
don't care and neither do you. BShe has an
absolute right to remain silent if she

¢chooses to do 80, and you can think nothing
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of that.

It is all too easy for us to sBay in any
criminal trial to any defendant who chooses
not to tegtify, “wWell, if he or she's all
that innocent, why doesn't she get up and
tall us about it or why doesn't he get up
and tell us," He or ghe doesn't have to,
and again that is a very fundamental
constitutional right. One of the Bill of
Rights.

If she chooses to testify, you treat
her like you treat any othar witnass oh the
witness stand. She's entitled to no greater
degree of belief or disbelief because she
chose to testify or because she's the
defendant in this case. She is just another
witness if she chooses to testify. And +that
applies to any witness who testifies.

In a criminal case, the burden of
proof ig always, always on the State. The
defendant does not have to prove her
innocence. The defendant has to prove

nothing in a criminal case. As I said
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carlier, the defendant in any criminal cage |
may not testify, doesn't have to ask a
single question of any witness, dossn't
have to call any witnesses. I presume they
will but I don't know that. And I presume
they will cross-examine the State's
witnaesses, the ones presented by the State,
but they don't have to, and you people who
finally wind up on this jury can't think a
gingle thing about that because the burden
of proving the case is on the State.

The State's burden is to prove its casge
bevyond a reasonable doubt. The defense has
ne burden at all. DIifficult, not impossible,
in America. Someone once said to Justice
Oliver Wendell Holmes of the United States
Supreme Court, "With all of these protections
for the defendants in criminal cases, it's
almost impossible to convict somecne.”
Justice Holmes said, "Isn't that the way it
should he in America?"” It is difficult to
convict someone in America but it's done all

the time. We don't make it easy to convict
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the guilty because if we did we'd make it
easy to convict the innocent. 8o we do make
it difficult.

The burden is on the State. That
burden ig called, as I gaid, proof bayond a
reasonabla doubt. Our Bupreme Court has
gaid that all the trial judges in New
Hampshire and all the juries in New
Hampshire will hear the game definition of
this concept proof bevond a reasonable doubt,
and it is as follows: Under our
Constitutions all defendants in criminal
cases are presumed to be innocent until
proven guilty beyond & reasonable doubt.

The burden of proving guilt is entiraly on
the State. The defendant does not have to
prove his innocence, The defendant enters
this courtroom as an innocent person and you
musgt considar him to be an innocent parson
until the State convinces you beyond a
reasonable doubt that he is quilty of every
element of the allegead offenge, If after

all of the evidence and arguments you have a
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reasonable doubt as to defendant's having
committeé any one or more of the elements of
the offense charged, you must £ind him not
guilty. In this case, her not guilty.
Reagonable doubt is just what the words
would ordinarily imply. The use of the word
"reasonahle" means simply that the doubt must
be reasonable rather than unreasonable, It
mugt be a doubt based on reason. It is not
a frivelous or fanciful doubt, nor is it one
that can easily be explained away. Rather,
it is such a doubt based on reason as remains
after consideration of all of the evidence
that the State has offered against it. The
test you must use is this: If you have a
reasgsonable doubt as to whether the State hasg
proved any one or more of the elements of the
crime charged, you must f£ind the defendant
not guilty. However, 1f you find the State
has proved all of the elementg of the
offense charged, beyond a reasonable.doubt.
you should £ind the defendant guilty. I

submit to you that it ia probably not as
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good as you'd like. I alsgo submit to you
that the concept of reasonable doubt probably
agould not be explainad any baetter. Lat me
say to vou that onge Mr. Jugtice Potter
Stawart of the United States Supreme Court
said, "I can't define pornography but I know
it when I see it." If you have a reasonable
doubt, you'll know it, whether you can
define it or not or whether you can define
it better than that definition. That's the
definition we live with, and I daresay that
I could not define it any better than that,
and it is a concept that has probably
confused aven the most willing of legal
scholars over the years. But that is our
definition and it works in every jury trial
we've had for the last 300 years in this
country. That burden, as I said, is always
on the State.

Lg there anyone here in this courtroom
who believes that because this defendant hasg
been charged with a crime that she is

probably guilty and must present evidence to
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show that she is innocent? And if there is,
can you live with the concept that the
defendant is presumed inhocent until proven
guilty and that the State has the burden of
proving guilt beyond a reasonable doubt and
the defense has no burden to prove anything
whatsoever? Anybody have a problem with
that coneept? If you do we want to know
about it.

Now, that concept of proof beyond a
reagonable doubt doesn't necessgarily apply
to every single fact in a trial. The State'J
not reguired to prove every single fact
beyond a reasonable doubt. The State is
required to prove sach alement of each
charge beyond a reasonable doubt. and the
sum and substance before you could in any
trial render a verdict of guilty, the sum
and substance of all the proof must be proof
beyond a reasonable doubt of the elements of
the crime charged,.

There is not a criminal case that has

ever been tried by any judge in any
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courtroom in this country that has not left
questions unanswerad. MNo prosecution or
defense can answer evary single guastion.
There are 12 fjurors. Neither the prosecution
nor the defense can get into each juror's
head to determine what questions, if any,
that juror might have about certain aspects
of a trial, The fact that that can't be
done doe; not prevent a jury from rendering
a verdict one way or another.

For example, if the charge in a criminal
cage were driving under the influence of
intoxicating liquor, the State has to prove
three things beyond a reasonable doubt. That]
the defendant operated a motor vehicle on a
public way in New Hampshire while intoxicated
while under the influence. If a Jury was
cenvinced in ite own mind that the State
has through its testimony proven that the
defendant was indeed the operator, that that
vehicle was operating on a publie way, and
that the person operating it was drunk,

under the influencae, that's what the State
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has t¢ prove in that case. There could be
two witnesses either for the State or for
the defense, two separate witnesses that got
up and said, "Yep, I saw the defendant
driving that car, I saw him on Route 101
which 1s a public way, and I zaw him
intoxicated. After the police stopped him
1 happened to be there., And the car he was
driving was red." And the second witness
got up and said, "I saw the same thing. No
quegtion it was tha defendant. No question
he wasg drunk. No question he was operating.
But the car was blue." There's & question
that doesn't need to be angwered. It isn't
important to that decision. But there's a
question what color ig that ear. The State
or defense never answered that guestion.
But the defense doesn't have to answer any
question. That's an example of every
single guestion -- this isn't Perry Mason
on the television. He gets the woman on
the witness stand and what happens? It's

always in a nlce, neat ball, there's no
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questions left. That's not the way it
happens, The State doesn't have to answer
all the guestions and can't. The defense
doesn't have to answer any questions, but in
most cases, and I suggest to you this will
be like most cases, the defense will ask
guestiong and the defanse will put on
witnesses, but still questionsg remain.

It's important that you remember in your
mind as jurors in this case that the defense
doesn't have to answer your questiong, 8o
if you say, "Gee," in deliberations, "Gee,
the defense coungsel, when he asked those
questions of this witness," if he doas,
"thera's gome questions I had about that.”
You c¢an't have questions from a defense
point of view unanswered because they don't
have to answer a thing., You've got to keep

that in nind, The State has to answer what

questions have to be answered. And the

concept you're dealing with is did the
State prove its case beyond a reagonable

doubt.




67

IICR - FORM

EENSED TO BAYONHE .

When the jury deliberates, you'll know
what the elements of the offenses are, and
the guestion you have is did the State prove
its case, prove each element of sach charge
beyond a reasonable doubt. If they did, as
that ingtruction tells you, you should find
the defendant ¢guilty. If they fall to prove
any one element of any one of the three
charges, you must return a verdict of not
guilty.

If, for example, you all went in there,
and I'm not suggesting this because I don't
know the facts of this case any more than yoH
do, or wvery little more, if, for example, '
and I don't suggest this will happen, but
you all went in there and you exhausted
yourself deliberating and could deliberate
no further, and you all agreed we all think
she's probably guilty~-- I'm not suggesting
that's the result you'll reach or should
reach, this is Just an example, if that
was the best you could do, that a defendant

was probably guilty, you must then return a
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verdict of not guilty. There is no place in
the criminal law and in the State's burden
of proof for the word probably. Tt is proof
heyond a reasonable doubt or nothing.
Anything less than proof beyond a reasonable
doubt mandates in this country a verdict of
not guilty. Simple as that.

Now, with respect to the evidence.
Evidence comas in to & jury under two broad
categories of evidence, One is called
direct evidence and the other is called
eireumstantial evidence. We've all watched
televigion. Wa've all seen in these
detective ghows on television the suspect
say, "They can't prove it. It's only
circumstantial evidence." In the law,
circumstantial evidence and direct evidence
are equal, One ls as good as the other.
There's no difference.

Now, what are they? Direct evidence
is usually the testimony of someocne who was
there. Usually, it is someone who is in the

exercise of his or hetr sensges. 1 saw
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something, I heard something, I felt some-
thing, I tasted something. That's direct
evidence. It's usually the testimony of
gomeone who was a participant or an observer
of an event.

Circumstantial evidence simply means
taking reasonable steps, adopting reasonable
conclusiong to reach the ultimate fact, the
fact sought to be provaed. FPor example, if
the fact at issue was -- and I use this
every single time to the peint where I think
I'm getting sick of it =-- the question
before the jury is was there another human
being on Robinson Crusce's island, direct
evidence would be Robinson Crusce come in
and testify to the jury, "I woke up in the
morning. I looked up, saw the fellow look-
ing down at me and I named him Friday."
That's direct avidence . Circumatantial
avidence is simply one fact to another fact
to a reasonable conclusion. "I woke up in
the morning, ladies and gentlemen of the

jury, I saw a footprint in the sand, it was
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a human foetprint and it wasn't mine."
That's circumstantial evidence. You go to
bed tonight or you went to bed last night at
9 o'clock and it wasn't snowing, and you got
up in the morning and there's snow in your
yard. You can't testify directly that it
snowad last night unless you stayed up and
watched it snow, but you can come in court
and say, "I went to bed, no snow on the
ground, woke up in the morning, snow on the
ground." Cireumstantial evidence it snowed
last night. That's clrcumstantial evidence.
It is gimply adopting reasonable conclusions
from facts to lead you to the ultimate fact,
the fact sought to be proved.

Now, c¢ircumstantial evidence, you are

entitled, adopting reasonable conclusions,

to follow the path of circumstantial evidence

wherever it may lead you, if it only leads
you in one direction. If, however,
circumstantial evidenca, thie chain of
facts, will lead you to two rational

conclusions in a criminal case, and one of
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those conclusions ig consistent with guilt
and the other is consistent with innocence,
you must by law adopt the conclueion con-
gsistent with innocence. If it only leads
you to one path, be it toward quilt or
toward innocence, you are free to adopt it.
But if you can take two roads, d¢lverged in
a yellow road type of thing, one leading
toward guilt and one toward innocence, you
must take the road toward innocence.

We welgh -~ dquries weigh the evidence
in termg of its quality and not its qguantity.
We don't weigh evidence by the pound or by
the dozen. We don't weigh witnegses or weig)
out verdicts on our leanings because the
State may produce more than the defense or
vice verga., It ie the guality of the
avidence you hear, its convincing force
that counts, not the number of witnesses
who testified. And your duty as jurors is
to listen to all of the evidence, to keep an
open mind, to follow the instructlons of the

Court, and to fairly and justly reach a
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case, )

As I said earlier and I'll say again,
and I can't stress it enough, Mrs. Smart and
the State are hoth entitled to a jury as
fair and impartial as humanity will allow
us to have in this courtroom, in any court-
room. We demand nothing less than that, and
we can't tolerate as a system of government
anything less than that.

Now, how do you judge a witness®
testimony? And yeu'll hear this again during
the charge to the jury, those of vou who are
finally selected as jurors, With respect to
each witness who testifies, vou «an believe
everything that witness tells you, you can
believe nothing of what that witness tells
you, you can believe ag much as you want of
what that witness tells you. Because you
balieve a portion of a witness' testlmony
dogs not gompal you to belleve the rest of
their testimony. And conversely, you can
reject parts of a witness' testimony and

accept other parts of a witness' testimony.
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The fact that every witness gets up on
this withess stand and takes an oath doesn't
compel the jury to kelieve them., I don't
suggest to you that any witness will get on
thig witness stand and lie. I point that
out to simply tell you or impress upon you
the complete freedom you have with respect
to any witness, no matter who produces that
witness -~ pour me a drink of water, will
you. I talk too much, I think == impress
upon you the complete freedom that you have
to believe or disbelieve all or any portion
of a witness' testimony.

Az I said earlier, there's no special
welight to any witness; doctors, police

-officers, whoever testifies in thieg trial.
Treat them all the same and jddge them all
the same.

Now, how do you know whether a witness
is telling you the truth? How do you know
whether to belleve them ox not? Every day
of our lives, ladies and gentlemen, we are

agked by someone to belleve what they're
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saying. I'm asking you to believe now what
I say. I suppoge you're fairly compelled
to do it becauge you're in a courtroom and
I'm the judge. But we are all running
subjective tests every day when we're asked
by somaone to believe what that person is
telling us. We look at them and judge. We
just, you know, use our common senge, That's
the best tool we have. And we ask ourself,
"Do I believe what this individual's‘telling
me?" Same thing on the wiitnesgs stand.
You'll see each witnezs who appears on the
witness 2tand. You can ask yourself such

guestions as does this witness have something

to gain or lose by this witness' testimony,
was the witness friendly with one party or
the other or other witnesses, does the
wltness have some gort of animosity toward
the deafandant or toward the State or toward
other witnesses? All of those gquestions -~
is the witness biased, does the witness have
pomething to gain, is the witness prejudiced

in any way -- all thoge guestions you can
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ask and whatever other gquestiong are in your
own nind that yow use in deciding whether to
believe what someone tells you. They are
all under ocath. Presumably they'll all tell
vou the truth. Asg I aaid, that doesn't bind
you to believe them. You treat them the
same as you treat everyhody everyday.

Again, when I -- when they're asking you to
baelieve what they're telling you, as I said,
your common sense will tell you.

Let me see if I'va left something out
here.

What we want from you is to treat this
defendant the way that you would want to be
traated ware you in her shoes, by a jury --
the way vou would want to be treated by a
jury were you in her shoes. That's what we
ask of you. If you can't do that, we want
to know it now. We hope you can,

Bacauge you initially raised your handsJ
that said you were gqualified to =it on this
jury, in your own mind. It is no shame to

change vour mind.
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I have to ask you some questions that we
ask every juror in -- in cases. Is there
anyone here who expects to galn or losge
anything from the disposition of this cage?

Is there anyone in here related to the

defendant or any of the trial lawyers
involved in this case? Has anyone here i
advised or assisted either the State or the
defense in the preparation of this case?
Has any one of you —— I've asked you this
question already, I know -- has any one of
you given any opinion or formed any opinion
concerning this case? Has any one of you
employed any of the lawyerg involved in this
cage or their law firms any time in the past?
Ay Y said this morning also —- I know
that in readingthe quagtionnaires, going ovel

your questionnaires, and counsel have also

gone over them -- that there were probably
20 to 25 percent of the people responding
had relatives in police work. That Lis not
gufficient ~~ I mean because you have

relatives does not mean == your brother-in-
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law might be a cop or your sister's first
husband's aunt's son, whatever, might he a
police officer -~ that doesn't disqualify
you. And I won't ask you to raise your
hands now. IL'll ask you whether, however,
any one of you has now or in the past been
directly employed by a police force, any
law enforcement agency personally, and I'll
ask people to come forward who, because of
any relative who may be a police officer,
thinks that they cannot gerve omn this jury.
As I said, the fact your brother-in-law's a
police officer or your cousin or whatevar
doesn't bother me and I don't think it will
bother counsel, although I certainly don't
want to speak for them. The question is
doeg it bother you? Can you fairly and
truthfully render a just verdict in this
cagse? That is the most important thing we
want to know.

As I sald before, I can't imagine
sitting on a jury or having a jurcer in any

case who has an axe to grind, who wants to
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be on this jury to ¢get somebody, either the
defendant or the 8tate. That would be the
most unfalr thing you could possibly do to
another human being ig to appear on a jury,
'judging that human being with a point of
view of your own, with your private agenda
that you won't tell us about. We want, as

I said this morning, people who are willing
to serve, not necessarily who are aching

_to garve. 2and we don't want people who
really don't want to sexve. You don't want
to be on this jury, I'm sure Mrs. Smart or
the State probakly doesn't want you on this
jury. We want attentive people. Above all,
we want falr people,

Now, when you deliberate, I can't tell

you how to deliberate. I've never seen a
jury deliberate, never heard one, and I talk
to juries after every jury trial, hut not on
how they deliberate. A foreperson will be
chosen by random, and I presume that fore-
parson acts sort of as the chairperson of a

committes. You will review the evidence and
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you do that until you are all convinced one
way or another and you'll reach a verdict,
and when your vardict is reached, the jury
foreperson notifies the balliff -- nobody
listens in on your deliberations -- and
vou're brought back into the courtroom and
the c¢lerk gets up and says to you, assuming
it's a woman foreman, just for example,
Madame Forelady, has the jury reached a
verdlict on indictment go and so, alleging
the offenge of g0 and so," and the forepersor
will say, "Yes." And the c¢lerk will say
something to the effect, "How say you, is
the defendant guilty or not guilty?" The
forepareon says whatever it is. That goes
for the three indictments. And at that
point I would prasume iff it's a verdict of
guilty == I'm not suggesting there is or
isn't -— the jury is polled. Each member of
the jury is polled. 1If there is a verdict
of not gullty, the defendant's discharged,
along with the jury, and you all go home and

that's the end of the trial.
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As I've sald earliesr, I would presume
most of you have heard something about this
case. That won't disgualify yvou, although
it might on wvoir dire. I don't khow. The
quegtion ig can you put it aside, whatever
you may know about this case, and decide it
only on what you hear in the courtroom?
That's all we ask of you. That's not a
difficult task, to put it aside, bhut if it
is for you we want to know about it. The
difficult task is sitting on this jury or
any jury, and this case has no more import
to the system than any othar case. It
somehow has gained some media attention.

I don't mean it's not an ilmportant case.
They are all important. But I'1ll tell you
it's very important to Mrs., Smart, this
case, It's the most important case she'll
have in this court foxr a while. It's
important for the State and it's important
in the sense they are all important, as I
said earlier, to ue as American citizens,

We want nothing but the best from you as a
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jury. We'll acaept nothing less than that,

We want nothing but impartiality. Mrsg,
Smart demands it, the State demands it, I
demand and you -- and you demand it and
we'll take nothing less.

Given all those remarks, anybedy who
can't sit on this jury? All think you're
qualified to eit on this jury?

I'Ll see counsel up here.

[Bench conference - ho record.]

— - -

IN OPEN COURT BEFORE THE JURY PANEL;

{ THE COURT: Ladies and gentlemen, I'm going t¢ read you
a list of names and these are people who may
testify in this case. Doesn't necessarily

mwean they will. It means they may. If you

know these people., If you know these
people, and all I'm golng to ask you is if
your knowledge of them is such that you are
unable to render a trxue and a fair verdict,
then wa want to know that, And I'll read

you the names and their towns, I guess, wher%
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they liva, William Flynn, Brentwood, New
Hampshire; Corporal Guy Kimball, State
Police; Dr. Roger Fossum, Medical Examiner
for the State:; Sergeant Carlensa Thompson,
Seabrook Pelice Department; Mr. Vance
Lattime, Sr., Seabrook; Ms. Naomi Lattima,
Seabrook; Paul Lussier, Perry police; Mazxk
Myrdek, M-y-r-d-e-k, Myrdek, I guess, MNew
Hampshire State Police; Roger Klose, New
Hampshire State Police; Frank Daly, Hampton;
Ralph Welch, Seabrook; Patty Weisser,
Hampton, Richard Kelly, 8Btate Folice;
Daborah Smart, Manchesgter; Cecelia Eaton,
Se%brook; Leon Worthly, Exeter; Chris
Gosselln, North Hampton; Patrick Randall,
Concord, Vance Lattime, Jr., Brentwood;
Warren Edmonds, New Hampshire State Police;
Daniel Blake, Seabrook; Sheryl Mercer,
Seabrook; Robert Halvorseon, Essex,
Connecticut; Sara Thomas, Seabrook; Raymond
Fowler, Seabrook; Edda Cantor, Superintendent
of the State Prison for Women Facility:

Zelda Zeimer, Goffstown: Marianne Mosas,
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Goffstown; Antoilnette Stephan, Goffstown;
Maglena Bauer, Goffstown; Diana Cullen,
Goffstown: Tina Glbney, Goffgtown;

Michele Nichols, Seabrook; Daurice Ducharme,
Coffstown: George Moses, Billeriwa, Mass.;
Kevin Babcock, New Hampshire State Police;
Cindy Butt, B-u-t-t, Seabrook; Rachel Emond,
Seabhrook: Vinsent Byron, Derry police;
Michael Surette, Derry police; Daniel
Pelletier, Derry police; Charles Sargeant,
Paelham; Barry Charewicz, Derry police;

Lorin Jackson, Derry police; Gerald Scaccia,
Swg=a-g=-c=1i-a, Scacecia, Derry police; Brian
Washburn, Londondexrry; Tracy Collins,
Manchester:; Maryjane Woodside, Derry;

David Pagtman, State Polica; Daniel Houle,
H-p=-u~1-&, Rhode Island; Thomas Parllle,
Londondarry; Yvon Pellerin, Litchfield;

Paul Dacier, Derry; Kimberly Mercer, Derry;
Cecelia Piarce, Seabrook; Ted Chappel,
Manchester; the Prosecutor or Keeper of

the Records of the Lowell District Court,

Lowell, Mass.; Irene Lavoie, Goffstown;
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MS. NICOLOSI:

THE COURT:

Theresa Schnell, Derry; a representative of
Ticketron in Newingten; Mrs. Elaine Ilynn,
Seabrook; Norman Katner, Rye; Fred
Engelbach, Hampton; Michael Welch, Seabrook:
Lynne Charleston, Hampton peolice; Reeper of
the Reqords, New England Pelephone in
Boston; Patricia Randall, Seabrook; Judy
Lelssner, L-e-l-s-s-n-e-r, Derry:
Christophar Risner; Kenneth Knight,
Seabrook; Karen EKnight, Seabrook, Harvey
Woodside, Derry.

Is this last name scratched off or --
Ro, it's Bruce Dumi.
Bruce Dumi of Nashua; Dan Goonan, Manchester;
Michael Welsh, Manchester:; John Wojas,

Windham; Linda Wojas, Windham; Beth Woijas,

Windham; Priscilla Alford, Goffstown;
Walter Panzera, Concord; Hrian Q'Connor,
Manchester; Leona Swan-Haire, Goffstown;
Paula Lajoie, Goffstown.

Those are witneésses who may be called

by the State and by the defense. The fact

that you may know of one of these witnasses
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isn't eritical. The question is will your
knowledge of that witness tend to make you
baliaeve, if that withess tegtifies, believe
that witness' testimony or disbelieve it any

more than any other witness who testifies?

You khow, is one of them a friend of yours

20 that you would tend to believe that
withess? One of them, someone might have
given you a traffic ticket where you would
tend to disbelieve that person.

Anybady have any problem with any of

! those names such that they can't falrly sit |
[
on this qjury? Having in mind averything I |

sald this morning, and I couldn’'t mean it
more, impartiality at ite utmost is what we
want and what wea demand and nothing less will
do. Prohlems with any of those names?

MR, TWOMEY: Could we approach, Your Honor, for a moment?

THE COURT: sSurea.

[Bench conference - no record.]

IN OPEN CQURT BEFORE THE JURY PANTL:
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THE COURT:

PROSPECTIVE JUROR:

There are two more names of possible
wltnegses. Again, bacause I read a name
doesn't necassgarily mean that witness will
or will not testify. They are possible
witnesses. One more, George Griswold,
Ger—i-g-w=0=l=4d, from Seabrook; and William
Spencer from Manchesterx.

Now, if you know any of these peéople,
I agk you now, if you know them such that
your knowledge prevents you from rendering
a true and a fair verdict, if in fact you
know any of these people, I'm going to ask
you during your individual veoir dire to
bring that out t¢ counsel, "I know them,”
g0 they can asgk you questions. Maybe none
of you know none of them. I don't know.

What else can I tell you? Anyone have

any questions at this point. Any of you havé

any ¢uegtions? MNow's the time to ask them.
Yos, ma'am.,

If a4 person hag a family member that is

going to go to trial, is that something

that shcould be known, seriously thought of

3
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THE COURT:

PROSPECTIVE JUROR:

THE COURT:

or --

Well, that will probably come out during
your individual voir dire. They’ll want
to do it. The gquestion ig does it affect
you.

Uh-huh.

If it doesn't affect you, it won't
necegsarily disqualify you from being a
juror. T mean a lot of us have had a lot
of experiences in life, good and bad,
etcetera. Question ig do they ag they
relate to this trial make you in your own
mind unable to sit on this Jury. And I
won't even ask you that question now. If
it doesn't, I want you to tell people about
it.

I know I talk too much. That's the
purpose of this invididual voir dire is to
let the lawyers ask you questions, both the
state and the dafense, bukt they can't ask
you everything, and I'm going to give them
only about ten minutes at each one of you,

We'd like to bring up things that your -- if

T




86

&

sgSRv £aT

L. IXDR -

HAYS RS

ZENGAT T

in fact there are things that yvou're
concarned about,

You know, I can't tell you encough
without getting emotional about it how
important it is that they have an impartial
jury. I can't imagine anything less than
that. 1It's got to be that in this country.
It's got to be that way in this trial.

That woman {(indicating) demands it, the
State demands it, you demand it, And I
sound corny I say it so much, but I mean

it can't be anything less than that.
Nothing. If you have problems, tell them
to the lawvers when you do the individual
voir dire. If you don't, fine. I'm not
looking for problems where none exist, but
we want a fair jury and we've got to have
one and it's really as simple as that. It's
not easy being a juror. You may find it
interesting, I don't know. It's an awesome
awesome burden. Jurles have been doing it
since 1776 or thereabouts -~ 1787, I guess,

when the Constitution was finally ratified
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and it's been working very well. It's the
begt system that mankind has devised for

the trial of a dispute. It's an ilncredible
gystenm. We'll take finally 12 of you who
don't know each other, we'll put you ——
we'll take 14 or 15 of you who don't know
each other, put you in this box right over
here. They'll throw a lot of facts at you.
None of you know each other. You'll go
deliberate and you'll rmach a verdict, and
yvour verdict will be correct, whatever that
verdict is. It's an absolutely incredible
system. I've been a lawyer and a judge for
longer than I want to talk about and I never
cease to be amazed at the jury system. It
works and it workes very well. It is not,
howaver, essy. But it does work. It works
because of people like vou. We know we have
interrupted your lives. We know the hard-
ship it's going to cause you. We know all
of that. We don't apologize for it because
without you people this system doesn't work.

With you it can't fail to work.
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MR. MAGGIOTTO:

THE COURT:

With that, before I get maudlin, I
guass I'll tell you what we do next,

I'm going to ask you to go with the
bailiff. I don't know if Ray Taylor's
around, the Clerk of Court, who will ==~ I
guess he told you you'll be paid mileage
and $30.00 a day for your services, which
isn't much but probably all the State can
afford these days.

Wa're going to ask you to sign up now
beginning tomorrow morning at 9:30. Is that
what we said?

Yes, Your Honor.

9}30. Becauge all these lawyers have to
come from Concord and you people have to
come from some rather long distances too.
We'll try to take six a day, s0 ¢go out there
now and sign up for the day you want to come
in, and then just remember what day you're
supposed t¢ be here and make sure you're
here., And you'll know after the voir dire
whether you've been selected to slt on this

jury. But I'll tell you again now, and I
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can't stress it again enough, right now from
this point forward until either you're
excused from jury sexrvice orxr until this
trial is over, you cannot read any newspaper
artiele about thie case. You cannot listen
to any television or radio broadcast about
this cagse. I can't tell you how important
it is. You can't discuss it at home,., You
can't even go home and tell your friends
what case you're sitting on, because the

minute you tell them, not just in this case,

v = e b o

in a lot of cases, "Oh, T know something
about that caze. Let me tell you." Wall,
that's not the way we do things around here.I
We don't want your neighbors' viewpoint
about what this case is about, or your
spouses’. We want yours and yours alone,
uninterfered with by any outside sources.
That's what we want. That's what we've got
to have. You've indicated you can give that

I'11l thank you on behalf of the defense

and the State and myself for coming in this

morning. Just slgn up and we'll begin
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tomorrow morning at 9:30 and we'll go from
there.

Anybedy alse have any queations before
I leave? Okay, folks. Thank you all very

much.

[Recess at 11:44 a.m.]

IN CHAMBERS = 12:;01 P.M,;

THE COURT: We're on the record,

MR, TWOMEY: It's my understanding from talking to the
Clark of Court, as well as the Court, the
Court has had a meeting with representatives
of the press, which probably took place
Thursday of last week, and that as a result
of this meeting the Court's indicated, at
least on a preliminary basis, the Court will
set up in the area pasgt the bar and to the
direct left of the attorneys, the area for
tha press. The area will be for
approximately 30 to 40 press people and
directly facing the jurors. In other

words, the jurors will be facing the press,
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the press will he facing the jurors.

on behalf of Mrs. Smart, we object to
the intrusion of any members of the press
past the bar. Courtrooms are designed with
a lot of considerations in mind, one of which

is to allow a jury and counsel and the

defendant to focus on what the witnesses
are saying. It's not an accident that when

you're made a lawyer it's called being

admitted to the bar. The bar has an actual |
@m@ | function and it's a very ilmportant function
in the proper demeancor of a courtroom.

I'm cong¢erned, one, about the physical

proximity of press people to our left where

v .

they are, one, closer to us while we're

- ZTFeD

having confidential communication, and, two,
being able to see our lips. I have no idea

whether any of those people can read lips or

NGAI 25 wimra ek

not read lips, but it's certainly easy to

ez

overhear conferences betwean =~ you can see
mouthe moving.
d@b Secondly, and perhaps even more

importantly, I'm disturbed about the
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distraction on the attorneys from having
people make movements, writing, doing all
the things that people normally do, reacting
to evidence, directly to our left.

I think audiences are —-- spectators
in a ceurtroom are placed behind the attorney
to promote the goal of lesg distraction so
the people can focus in on what's important,
which is the evidence being adduced from the
witness stand.

Third, and by far most importantly, I'm
concerned about the fact the jurors will be
facing directly looking into the eyes of the
presg. You'll have 12 to 15 jurcrs on one
gside of the courtroowm staring directly at 30
to 40 press paople.

The question becomes what's going on
here and what's important here? Are these
jurors supposed to look straight ahead as
people normally do or turn to the side and
look at the witness? There is the
potentiality for everytime various members

of the press think that something is
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important they'll punctuate and underline it
for the jurors through physical reactions to
pieces of testimony. In other words, if you
have inhalations, gasps from any of the

press people, it's going to be highlighted

to a far greater extent than you would have

from people placed in a situation where the

jury wouldn't be looking at them. The same |
with facial reactions. People do -- any

motions or reactions whatsoever, it's only

&

human nature, peocple do that in the course
of trial and it happens in every trial that
happens in front of a jury, for which there
ig no good remson I can see, is going to

highlight it.

Q7LIF = -G B

Third, everytime the press acts as a

milti-called animal and all at once reach

sa.

sl

for pens and grab and start to write some-

"=D

thing down, the jury will naturally take

nonverbal clues from the press and give
greater emphasis to those particular parts
dﬂb in the testimony.

While the Court has concerns and gome of
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them are justifiable, we share a number of
congerns hare that can he dealt with in other
ways that don't detract from the dignity of
the courtroom and distract the participants,
incliding the jurors in this case. The
pregs can be asked to pool =-=- first of all,
pool video and still photography. One still
photographer., One camera. That camera can
be set up so that it is fed out into the
waiting room, which ig directly across the
Qﬂ@ hall from the courtrcom we're in, whereby
all members of the press who want to sit
out there can watch the entire trial via a

closed feed. In essence, I see no

SGRY FEC

compelling reason to detract from the

Z%Ep -

dignity and integrity of this particular

trial, and I find the particular arrangement

-

detracts from centuries of basically court-

room architecture which is designed to

E o P

promote the dignity of a criminal trial.
What -- frankly, the atmosphere we're going
4‘3 to have in there is going to he demeaning,

it's going to appear we're gladiators in a

SOV S | S
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pit surrounded by the howling multitudes,
and I see no reason to pander to the press.
They can take their chances on getting a
seat just like every other citizen in this
country. I think they perform an important
function but that function ig met by
allowing for a pooled camera and allowing
for closed circuit broadcast directly across
the hall., ©No reason -- this Rule 38 of the
Court Rules indicates fairly strict guide-
lines and indicates that the Court should
follow those guidelines in most cases., I
don't have Rule 38 in front of me. I didn't
anticipate making this motion at this time.
I'd suggest my memory of Rule 38 in a normal
case camera shouldn't be allowed in a
courtroom, It does give the Court the
authority or discretion to allow wameras in
the courtroam, but I suggest it's getting
bayond that discretion afforded the Court

to allew paople, members of the press past
the bar so that they'd interjegt themgelves

inte the process. They certainly are alloweg

i
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THE COURT:

MR, MAGGIOTTO:

to be mute observers of the process but
should not be past that bar and not part of
the process. I think we run a very grave
risk of turning this case into a circus.
I clte and ask the Court to consider,
one's the —— I think it's in here —-
the Scopes trial.

I also ask the Court, if the Court's
aware of 1it, to take memory of the case of

Shepard v. Maxwall, I think it was Sam

Shepard, tried in Ohiec, which the United
States Supreme Court indicated there had to
ba limitations on the press to afford
someone a fair trial. The Shepard trial
deteriorated into a circus, I'd like to
keep this trial from degenerating into a
circus at this time. At this point I think
the way to do it is keep the press behind
the bar, reporting on it in a very
unobtrusive mannexr.

State?

State doesn't object to the motion,

essentially agrees with it. We have similar




concerns about the dlstractions the jury

might =-=- I'm sorry -- the press might cause

the jury and I think lt was fairly addressed
by the defense attorney.

THE COURT: Ckay. That's 1it.

[In chambers hearing concluded at 12:18 p.m.}
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MARCH 21, 1991 -

THURSDAY MORNING 3ESSION - 9:15 A.M,

IN CHAMBERS:

THE CQURT:

Duaggan.

anonymous individual stating that -- and T'11

MRS, WOJAS: Okay. Want me to be sworn? 1 do promise to

This is an in chambers meeting betwaen the State)
defenge and the Court. Present are the two
Assistant Attorneys General, both defense
coungel, Mr. and Mrs., Wojas, Chief Deputy

Barry Peacock and the law clesxk, Kathieen

Mr. 8isti has brought to the Court's
attention that apparently Mrs, Wojas has

received a phone call last night from some

let her speak in a moment == that a juror,
specifigally Brian Adams, has been talking
about this case in public.

I guess,; Mre. Wojas, you can expand on

that, Lf you choosa,

tell the truth.
My neme is Linda A. Wojas, W-o-j-a-s. I
live at 5 Johnson Read in Windham, New Hampshiral
Last night at 11:38 p.m. I raceived a

phone call, and it was a gentleman wheo did not
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identify himse%f, and he said, "This is not &
crank call. But you need to know something
that I have to say.”

And I said, "Could you please tell me who
you ara?"

And he said, "No, But one of the jurory is
out thers and he's talking about the case. You
need to tell your daughter's attorneys."

And T gaid, "Would you please call them?™

and he gaid, "No."

And I said, "Well, then could you please
tell me where you heard that or who said it?”

And he said, "I don't care to do that.

But I'il tell you who the juror is, and the
jurer's name ig Brian Adams,"

And then my husband heard part of the
conversation., My daughter heard all of it,

Ehe heard the conversation with the man because
she picked up the phone initially, and he zaid
all of these things to her, and ghe said, “Mom,
can you pick up the phone?" So I heard it

myself, what I just told you, and she heard it

with ma for the second time. Then he hung up.
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THE COURT:

MR. MAGGIOTTO:

THE COURT:
MR, SIBTI:
MR, TWOMEY :

I didn't hang up. He hung up first. So then my|
hueband sald you need to put that on the pencil

trap that we have on our phone because we've

T

received terrible obscene phone ¢alls and threats,
80 I said, yes, that's a good idea. 8o I called
up and I made the statement on the answering
machine, which is that we've done in the past,
and I stated that at 11:38 p.m. I received a
phone call. You don't talk about what the phone
call is about. You just say the time, within a
two minute time frame, and your name, And so
there are several on there from myself because
we've received 5evera;, and T realize it's not
an ohscene phone call, but because it probably
ig relevant I thought that was the right thing
to do. And that's in. Thank you.

All right. State want to say anything?

Not at this time.

Defenge want to say anything?

No, other than what we've discussed on follow-up
I would ask for the State's assistance in several
respects. My understanding of the pencil registers

is that Mrs, Wojas and we can't go get the




2014

[ S |

MR. MAGGIOTTO:

MR. TWOMEY:

rasults of that and do anything. The reguest
has to come from the law enforcement agency.

I ask the . Court or the State to lmmediately make
a reguast, number one, of the phone company for
the number; numbex two, there's something c¢alled
fast track where the phone company immediately
tells you whare the number is and who it's
registered to, We would ask in the same
conversation when they ask for the number, they
ask that fast track == that the tracing of this
number be dona.

There's already a pencil register on the phone.
Wouldn't you have to get them to do that? All
I'm asking, do you really need us? You have
the authority to get the pencil registers. The
whole point of getting the pencil register is
to keep track of the numbers being called.

You go to them ask ask for a pencil register.
They then trap the calls, but they don't give
then back to you. My understanding is they
cive them to the law enforcement people. Okay,
that wag done pursuant to a chambers conference

we had when the threats were coming in. After
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MRS. WOJAS:

THE COURT:

MR, TWOMEY:

that it was suggested that the Wojases go to

tha phone company, have a pencil register put on
I think the Sheriff's Department did. help with
that.

I could speak about it,

It's not necesegary. Either the State or the
Sheriff's Department will reguest that of the
phone company. In the meaptime, I'm going to
call Mr. Adams in chambers privately, but on

the record, and inguire of him whether indeed
he's been talking about this case, and I know
he's been voir dired by both sides about under-
standing the importance of not talking about the
casa, I'm going to assume he hasn't been,
unless he tells me he has been. We'll go from
there.

I'd like to point something out. Our request
would be until some information is back from

the phone company and an effort is made to talk
to whoever callied that the deliherations be
suspended because there's a problem if Mr. Adams
in fact did talk to someone, chooses not to

reveal it to the Court, then this investigation
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MR.

MAGGIOTTO:

reveals he did talk to someone last night, by
letting the jury to continue to deliberate
you've not tainted the entire panel. So our
request -- I don't have any idea how long it
takes to run one down, My guess is it could be
done very guickly.

First of all, I never heard anything that said
Brian Adams was talking about this last night.
I want to make that ¢lear on the record. Second
of all, I don't think you should suspend jury
daeliberations because you're going to be throw-
ing a mystery wrench into the process that we
have nc basis. We've been getting crank calls
in this c¢ase several times, I have no idea if
this is, but vou can make a determination after
talking to Mr. Admas whether or not you think
he has somehow dirtied himself and should be
@liminated from the jury process. If it'g going
to come down to a credibillity guestion between
Mr. Adams and this crank caller, it may take
three, four, five days to search that out. We
can't have a jury, after hearing the evidence

in this case, have the deliberations suspendad
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THE COURT:

for four or five days. I'm not sure that's
the bast way to go.

I'm going to call in, as I said, Mr. Adams and
agsume he hasn't talked about it, and inguire
of him and gtress upon him the importance of
him baing ¢andid with me. If he's candid with
me and tells me that he has not been talking
about this casge, then jury dellberations are
going to resume with Mr. Adams. If a problem
arisas in the future, we'll deal with that
problem when and if it arises. That's it.

You're all excused.

[In chambers hearing coneluded at 9:23 a.m.]

IN CHAMBERS — 9:24 A.M.1

THE BAILIFF:

THE COURT:

JUROR ADAMS:

THE COURT:

Your Honor, Brian Adams.

Good morning, sir.

Good morning.

8it down. The reason I'va called you in is
because someone who iz connected with this
case last night received an anonymous phone

call and the caller, who would not identify
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JUROR ADAMS:

THE COURT:

JUROR ADAMS:

THE COURT:

JUROR ADAMS:

THE COURT:

JUROR ADAMS:

himself, said to the recipient of the phone
call, "I have informatlon that one of the jurors
in thig case has been talking about this case
to other people and that that one person by
name is Brian Adams."

My gquestion to you, sir, is, and I want
as honest an answer as you can give me, silnce
you've been selagted on this jury, from the day
of your selection, have you discussed this case
with anybody?
Family -- I haven't discussed the contents of
the case, just that I'm here. And people have
asked, you know, how come you're not on film.
They're not allowed to take pictures of it.
Just odd questions like that, but not discussino
the case itself.
Okay. You have in no way discussed the merits
of this case, is that what you're telling me?
Yes.
With anybody.
No.
And that's your solemn word to me?

Yes.
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THE COURT: A1l right. Thank you very much. You can go

back down. I appreciate your coming in.

[In chambers hearing concluded at 9:26 A.M.]

IN CHAMBERS ~ 9:58 A.M.:

THE COURT: Okay, thig is a hearing in chambers. The
following guestion was received from the jury:
"Hearsay rule. Could we please have a
definition, i.e., why would one witness be
allowed to testlfy as to, guote, what someone
said, and others would not be allowed to
testify as to what, guote, someone said."

The Court ig going te send back the
following answer +to that question: "Madum
Forelady and members of the jury, the issue of
hearsay and the application of the hearsay is
purely a matter for the Court, You are to
congider all the testimony of the witnesses
without regard to hearsay. The admissibility
of testimony, whether over counsel's objection
or not, is not to be gquestioned by the jury."

Defense coungal wished the Court to add
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MR. TWOMEY:

MR, MAGGIOTTO:

something else?

Yas. The last sentence -- first of all, the
request gilves me a problem in that it seems to
Indicate that someone on the jury feels.that
the fallure to have certain evidence may raise
a reagonable doubt. That's the way I interpret
that queation. The last part of that says that
you are to accept the Court'’s yuling without
gquestion. I think the jury has to be told that
if a failure to hear certain evidence results
in & reasonable doubt as to the quilt or
innocence of the defendant, then they must
return & verdict of not gquilty, period.

I would suggest another way or -- or an
alternate way of phrasing that is to say that
you must decide this case upon all of the
evidence that was admitted into the trial,
period, Given the state of that evidence, if
you have a reasonable doubt concerning the guilt
or innocence of the defendant, you must return
a verdict of not guilty.

The State's response is that we object te that,

that any further instruction be given to the
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THE COURT:

MR, TWOMEY:

Jury at this time. I think the defense
counsel's purely reading something into it and
spaculating what the jury might be doing, and to
give such a response would be sort of sending a
massage to the jury of what -- an inappropriate
message. I'll leave it at that. Nothing from
the jury which suggests they didn't hear certain
testimony from gertain people and they're
questioning why. I just think we shouldn't be
reading into the jury's questions. We should
answer them as gimply as possible and the jury
will let us know if they have more questions.,
The Court will ==

I have to point out the last phrase of the
Court's thing, vou must accept it without
guestion. The concept of having a guestion

in your mind is so close %o the concept of
having a doubt in your mind. I think the
Court's answer as phrased geems to indicate that
if the juror has & reasonable doubt based on a
failure to hear evidence, whether or not the
ruling of the Court's correct or not correct,

if they have a reasonable doubt baged on a
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failure to hear certain evidence, they should
come back with a verdict of not guilty. And it
appearg €0 ~- the instruction appears to mandate

that that question, that doubt asbout the failure

to hear the evidence, not about the propriety
of the ruling, but the failure of the evidence
to ke there should be removed from their
decision making process, and I think that's
ingorrect.

THE CCURT: A1l right. Counsel's objection's notad.

-

[In chambers conference concluded at 10:01 a.m.]

IN CHAMBERS - 10:05 A.M.:

THE COURT: We're in chambers at 10:05 on March 2lst, and
in furtherance of our earliar chambers ccnferancl,
the pen register at the Wojas household hasg
picked up the following number regarding the
anonymous phone case: Area code 603 898-6206,
and the name of the individual apparently to
whom the phone is listed is Michael Loonis,
L-o=o-m-i-5, LB Pattee, P-a-t-t-&-e, Road,

Salem, Naw Hampshire.,
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MR. TWOMEY:

THE COURT:

The Court is going to give this to the
Attorney General —— Assistant Attorney General
with instructions to follow this up and bring
him to the courthouse.

What do you want to do with them? Off
tha record.

1'd like to be on the record for a minute.

I'd like the Attorney Generals to go on the
record as to who they're going to have follow

it up., I have a real problem with the Derry
police following it up. The Derry police and
the Detective Bureau had a picture of Pam Smart
with bars painted across her face, I would

ask the State to go to the Major Crimes Unit of
the State Police who are not particularly
involved in this cage, at least to the extent
it's a Qery big case for the Derry police. Just
have somebedy neutral de it. If that's not
done, gquite frankly, we're going to send our own
people out there. I'm willing to trust the
State Police. The Derry police have a personal
-~ very strong interest in this case.

I agree with that.
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MR, MAGGIOTTOQ:

THE COURT:

MR. TWOMEY

THE COURT:

MR. MAGGIOTTO:

MR. SISTI:

MR, TWOMEY;

THE COURT:

I don't have a problem with that,
Keeping it away from the Derry police., And I
agsume what Mr. Twomey hag told me is the
truth,

Y should say I've never seen the picture. I've
been told on two octasions.

I'll accept that.

I would suggest that the State Police interview
then and make a determination ~- if there's
somecne who's coming down, if they interview
the person and say we don't know what vou're
talking about, then bring the results of this
investigation and determine whether or not you
want to speak to the person in person.

We can reserve any comment on that until we

see what the gquality and guantity of the
invegtigation is.

In other woxds, let them go up first.

Fina, let them do that. I would presume what
wa're talking about, any criminal action
instituted againgt this individual would be

T don't see it's obstructing

harassment,

justice.
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(Discussion had off the record.)

{In ¢hambers hearing concluded at 10:10 a.m.]
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MR. TWOMEY: I don't know 1f there is or is not a c¢harge,
We have to find out if the information's
correct first.
THE CQURT: I think so, and see what effect, if any, it
hag on the remainder of this trial, Off the




