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Filed
File Date: 8/28/2023 9:52 PM
Rockingham Superior Court

E-Filed Document



THE STATE OF NEW HAMPSHIRE 

GRAFTON, SS  SUPERIOR COURT
    

 

Docket No. 215-2022-CV-00167 

Steven Rand et al. 

v. 

The State of New Hampshire 

 

 
DEFENDANTS’ RESPONSE TO PLAINTIFFS’ FIRST REQUESTS FOR 

ADMISSIONS 
 

 

The State of New Hampshire, by and through counsel, hereby responds to the 

Petitioners’ First Requests For Admissions under Superior Court Rule 28. 

GENERAL OBJECTIONS 
The State incorporates the following General Objections into each and every 

individualized response contained herein, as set forth below, and into each and every 

amendment, supplement or modification to these responses hereafter provided to the 

specific request below.  The State does not waive any General Objection in response to 

any specific request. 

1. The State objects to the plaintiffs’ definition of “you,” “your,” and “State” 

as including “all elected and appointed officials, employees and agents.” This definition 

is overly broad and unduly burdensome. The “State of New Hampshire,” in its broadest 

sense, encompasses three branches of government made up of dozens of agencies, 

divisions, and other subparts, and acts through thousands of elected or appointed 

officials, employees, and other agents. It is neither feasible nor reasonable to expect 

discovery responses in this case, including responses to these requests, to encompass all 

information that may be within the possession of the state government as a whole or the 

personal knowledge of any state official, employee, or agent. This is especially true given 

that there is no temporal limit on many of the requests in question. In keeping with the 
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agreed-upon discovery schedule in this case, the needs of this litigation, and the focus of 

the requests, the responses below are provided by New Hampshire Department of 

Education (“NHED”) based on information that is within NHED’s custody and control 

and identifiable through a reasonably diligent search. 

2. The State objects to each request to the extent it purports to require the 

disclosure or production of information subject to the attorney-client privilege, the work 

product doctrine, the executive privilege, the legislative privilege, the deliberative 

process privilege, or any other privilege or is otherwise immune from disclosure under 

the Superior Court Rules, the New Hampshire Rules of Evidence, or state law.  Any 

inadvertent disclosure of information that is protected under the attorney-client privilege, 

the work product doctrine, the executive privilege, the legislative privilege, the 

deliberative process privilege, or any other privilege or is otherwise immune from 

disclosure under the Superior Court Rules, the New Hampshire Rules of Evidence, or 

state law shall not constitute a waiver of that privilege, immunity, or legal bar and shall 

not prevent the defendants from objecting to discovery with respect to such information 

or use of such information in court.  The State will prepare an appropriate privilege log to 

the extent one is required in this case. 

3. The State objects generally to each request to the extent that it seeks the 

production of information that is irrelevant to the issues germane to this matter and/or is 

overly broad, would subject the defendants’ offices to unreasonable, oppressive, and 

undue burden and expense, and/or is not proportional to the needs of the case. 

4. The State objects generally to each request insofar as it seeks to have the 

defendant identify information or documents that are already in plaintiffs’ possession or 

are readily accessible to plaintiffs or that the plaintiffs may produce in this case. 

5. The defendants object generally to each request to the extent that it 

purports to seek information which is not within the knowledge, possession, custody, or 

control of the State, including but not limited to the knowledge of past legislatures, 

legislative committees, NHED Commissioners, NHED Division Directors and NHED 

agency personnel.   

6. The State objects generally to each request to the extent that it calls for 

speculation and conjecture, opinion, or legal conclusions. 
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7. The State objects generally to each request to the extent that it us vague 

and/or ambiguous. 

8. The State objects to each request to the extent that it assumes certain legal 

conclusions or certain facts not established in this proceeding.  The State does not admit, 

adopt, or acquiesce in any factual or legal contention, characterization, or implication that 

is contained in these requests. 

9. The State’s objections and responses do not constitute an adoption of the 

Definitions or Instructions contained in the plaintiffs’ requests.  The State objects to those 

Definitions and Instructions to the extent they: (i) are unclear, ambiguous, overbroad, 

unduly burdensome; (ii) are inconsistent with the ordinary and customary meaning of the 

words or phrases they purport to define; or (iii) purport to impose any requirement or 

discovery obligations beyond those set forth in the Superior Court Rules or the pertinent 

case law. 

10. The State reserves all objections as to the relevance or admissibility of any 

responses provided herein and reserves the right to supplement or alter these responses as 

discovery continues. 

 
REQUESTS FOR ADMISSION 

 
1. Admit that the data published online by the New Hampshire Department of 

Education (“NHDOE”) in NHDOE’s Financial Reports is accurate and that you are aware 
that the data is relied upon by the public, news media, and State policy makers. 
https://www.education.nh.gov/who-we-are/division-of-educator-and-analytic-
resources/bureau-of-education-statistics/financial-reports  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request as it is a compound request that cannot be responded to 

through a single admission or denial. The State further objects to this request to the extent 

it can be read to imply that NHED is under any legal obligation to ensure the accuracy of 

self-reported, unaudited data published on its website at the link provided. The State 

further objects to this request on relevancy grounds, as the accuracy of self-reported, 
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unaudited data on NHED website and whether the public, news media, or state 

policymakers rely on that data has no bearing on whether the cost of an adequate 

education set forth in RSA 198:40, II is sufficient to cover an adequate version of the 

substantive educational program set forth in RSA 193-E:2-a. The State further objects to 

this request to the extent it implies that the State bears the burden of disproving the 

plaintiffs’ claims in this case. See Contoocook Valley Sch. Dist. v. State, 174 N.H. 154, 

161, 167 (2021) (confirming that a plaintiff challenging whether the amount provided 

under RSA 198:40-a, II is constitutionally sufficient bears the burden of proof). 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this request as follows. 

NHED lacks information or knowledge sufficient to admit or deny whether the 

data contained on NHED website linked in this request is accurate, as that data is self-

reported and unaudited. NHED also lacks information or knowledge sufficient to admit 

or deny whether that data “is relied upon by the public, the news media, and State policy 

makers,” as it is not clear from this broad statement who is purportedly relying on the 

data or for what purpose. NHED denies, however, any implication that it is reasonable to 

rely on the data published on NHED website at the link provided in this request to 

determine the cost of an adequate education.  

 

2. Admit You have no knowledge that any New Hampshire school district spends 
as little per pupil on education as the base adequacy amount, set in RSA 198:40-a. II(a), 
including any annual escalators pursuant to RSA 198:40-d.  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request on relevancy grounds, as cost of an adequate version of the 

substantive educational program set forth in RSA 193-E:2-a cannot be discerned from the 

total amount a school district expends per pupil on education, the total amount a school 

district spends per pupil on education has no bearing on whether the cost of an adequate 

education set forth in RSA 198:40, II is sufficient to cover an adequate version of the 
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substantive educational program set forth in RSA 193-E:2-a, and school districts do not 

provide information to NHED that specifies what portions of their total expenditures are 

made to provide an adequate version of the core educational program defined in RSA 

193-E:2-a. The State further objects to this request to the extent it assumes that 

differentiated aid provided in RSA 198:40-a, II(b) through (e) is not included within the 

cost of an adequate education, as determined by the legislature through RSA 198:40-a. 

The State further objects to this request to the extent it implies that the State bears the 

burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley Sch. Dist. 

v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging whether 

the amount provided under RSA 198:40-a, II is constitutionally sufficient bears the 

burden of proof).  

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this request as follows. 

NHED admits that is unaware of any school district that spends a total amount per 

pupil on education that is equal to or less than the total amount per pupil that school 

district receives to cover the cost of an adequate education under RSA 198:40-a and RSA 

198:41. NHED denies any implication that this means that the cost of an adequate 

education set forth in RSA 198:40-a is insufficient to fund an adequate version of the 

substantive educational program defined in RSA 193-E:2-a. NHED further denies any 

implication that the State bears any burden of proof on this issue. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). 

 

3. Admit You have no knowledge that any New Hampshire school district spends 
as little additional amounts to meet the educational needs of children who qualify for 
differentiated aid pursuant to RSA 198:40-a. II (b-e) as the differentiated amounts set out 
in that statute, including any annual escalators pursuant to RSA 198:40-d.  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 
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further objects to this request on relevancy grounds, as cost of an adequate version of the 

substantive educational program set forth in RSA 193-E:2-a cannot be discerned from the 

total amount a school district expends per pupil on education, the total amount a school 

district spends per pupil on education has no bearing on whether the cost of an adequate 

education set forth in RSA 198:40, II is sufficient to cover an adequate version of the 

substantive educational program set forth in RSA 193-E:2-a, and school districts do not 

provide information to NHED that specifies what portions of their total expenditures are 

made to provide an adequate version of the core educational program defined in RSA 

193-E:2-a. The State further objects to this request to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). 

Response: Response: Notwithstanding the above objections, and without 

waiving them, NHED responds to this request as follows. 

NHED admits that is unaware of any school district in which the total amount 

expended per pupil to education children who qualify for differentiated aid pursuant to 

RSA 198:40-a, II(b) through (e) is equal to or less than the amounts per pupil the school 

district receives in differentiated aid under RSA 198:40-a, II(b) through (e). NHED 

denies any implication that this means that the cost of an adequate education set forth in 

RSA 198:40-a is insufficient to fund an adequate version of the substantive educational 

program defined in RSA 193-E:2-a. NHED further denies any implication that the State 

bears any burden of proof on this issue. See Contoocook Valley Sch. Dist. v. State, 174 

N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging whether the amount 

provided under RSA 198:40-a, II is constitutionally sufficient bears the burden of proof). 
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defined in RSA 193-E:2-a, I. NHED denies any implication that it is under any obligation 

to conduct such an analysis. NHED further denies that the State bears the burden of 

disproving the plaintiffs’ claims in this case. See Contoocook Valley Sch. Dist. v. State, 

174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging whether the 

amount provided under RSA 198:40-a, II is constitutionally sufficient bears the burden of 

proof). 

 

6. (a) Admit that new learning areas have been added to RSA 193-E:2-a, I in 2019 
and 2022 under sub-sections (10) and (11)—personal finance literacy and computer 
science—but that no additional funding as part of RSA 198:40-a, II has been provided for 
these components.  
 

(b) Admit that you have not determined the cost of complying with sub-sections 
(10) and (11).  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request as it is a compound request that cannot be responded to 

through a single admission or denial. The State further objects and declines to respond to 

the portion of this request delineated as part (a) because it seeks admissions on questions 

of law, which is not a proper area of inquiry through a request for admission. In re New 

England Compounding Pharmacy, Inc. Prod. Liab. Litig., No. MDL 13-2419-RWZ, 2015 

WL 13715291, at *2 (D. Mass. Sept. 8, 2015) (“[A] party may not seek an admission as 

to a pure conclusion of law.”); cf. TI Fed. Credit Union v. DelBonis, 72 F.3d 921, 928 

(1st Cir. 1995) (“[P]arties may not stipulate to legal conclusions to be reached by the 

court.”). The State further objects to this request because the New Hampshire Supreme 

Court has made clear that what cost elements the legislature may or may not have 

included in the formula contained in RSA 198:40-a, II is irrelevant to the question of 

whether the funding provided to each school district under that statute is sufficient to 

cover the cost of a constitutionally adequate education. See Contoocook Valley School 

District v. State of New Hampshire, 174 N.H. 154, 165–66 (2021) (“[T]he legislature’s 

underlying rationale for reaching the cost set forth in the statute, including the 
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methodology contained in the Joint Committee’s Final Report and 2008 Spreadsheet, is 

irrelevant to determining whether the amount is sufficient to cover the cost of delivering 

an adequate education as defined by the legislature in RSA 193-E:2-a.”). The State 

further objects to this request to the extent it implies that the State bears the burden of 

disproving the plaintiffs’ claims in this case. See id. at 161, 167 (confirming that a 

plaintiff challenging whether the amount provided under RSA 198:40-a, II is 

constitutionally sufficient bears the burden of proof). 

Response: In light of the above objections, NHED declines to respond to the 

portion of this request delineated as part (a). Notwithstanding the above objections, and 

without waiving them, NHED admits that it has not independently analyzed what it 

would cost to provide an adequate version of a personal finance and computer science 

curriculum. NHED denies that it is under any obligation to conduct such an analysis. 

NHED also denies any implication in this request that the cost of an adequate education 

set forth in RSA 198:40-a is insufficient to fund an adequate version of the substantive 

educational program defined in RSA 193-E:2-a. NHED further denies any implication 

that the State bears any burden of proof on this issue. See Contoocook Valley Sch. Dist. v. 

State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging whether the 

amount provided under RSA 198:40-a, II is constitutionally sufficient bears the burden of 

proof). 
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7. Admit that data for 2021-2022 published NHDOE website demonstrates that 
there is not a single district in the state of New Hampshire where the cost per pupil 
expenditures are less than $14,000 per pupil. 
https://www.education.nh.gov/sites/g/files/ehbemt326/files/inline-documents/sonh/cpp-
increases-by-district-2000-2022.pdf  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request on relevancy grounds, as cost of an adequate version of the 

substantive educational program set forth in RSA 193-E:2-a cannot be discerned from the 

total amount a school district expends per pupil on education, and the total amount a 

school district spends per pupil on education has no bearing on whether the cost of an 

adequate education set forth in RSA 198:40, II is sufficient to cover an adequate version 

of the substantive educational program set forth in RSA 193-E:2-a. The State further 

objects to this request to the extent it implies that the State bears the burden of disproving 

the plaintiffs’ claims in this case. See Contoocook Valley Sch. Dist. v. State, 174 N.H. 

154, 161, 167 (2021) (confirming that a plaintiff challenging whether the amount 

provided under RSA 198:40-a, II is constitutionally sufficient bears the burden of proof). 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this request as follows. 

NHED admits that the data contained at the website cited in this request reflects 

that in 2021-2022, no school district had total education expenditures of less than 

$14,000 per pupil. NHED denies any implication that this means that the cost of an 

adequate education set forth in RSA 198:40-a is insufficient to fund an adequate version 

of the substantive educational program defined in RSA 193-E:2-a. NHED further denies 

any implication that the State bears any burden of proof on this issue. See Contoocook 

Valley Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff 

challenging whether the amount provided under RSA 198:40-a, II is constitutionally 

sufficient bears the burden of proof).\ 
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11. Admit that, other than cost-of-living adjustments mandated by RSA 198:40-d, 
the differentiated aid pursuant to RSA 198:40-a. II (b-e) has not been raised since 2007.  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request because it seeks an admission as to a question of law, which 

is not a proper area of inquiry through a request for admission. In re New England 

Compounding Pharmacy, Inc. Prod. Liab. Litig., No. MDL 13-2419-RWZ, 2015 WL 

13715291, at *2 (D. Mass. Sept. 8, 2015) (“[A] party may not seek an admission as to a 

pure conclusion of law.”); cf. TI Fed. Credit Union v. DelBonis, 72 F.3d 921, 928 (1st 

Cir. 1995) (“[P]arties may not stipulate to legal conclusions to be reached by the court.”). 

The State further objects to this request to the extent it implies that the State bears the 

burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley Sch. Dist. 

v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging whether 

the amount provided under RSA 198:40-a, II is constitutionally sufficient bears the 

burden of proof). 

Response: Notwithstanding the above objections, and without waiving them, 

NHED admits the statement in this request.  
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13. Admit that you have not amended the school district reporting requirements 
for Annual Financial Reports (DOE-25, or any other report) to allow you to gather data 
that breaks down school district expenditures consistent with the legislative definition of 
a constitutionally adequate education contained in RSA 193-E:2-a.  
 

Objections: The State objects to this request to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

requests for the reasons stated in the above general objections. In light of this objection, 

any response to this request, to the extent one is provided, is made by NHED. The State 

further objects to this request to the extent it can be read to imply that NHED is under any 

legal obligation “to gather data that breaks down school district expenditures consistent 

with the legislative definition of a constitutionally adequate education contained in RSA 

193-E:2-a.” The State further objects to this request to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). 

Response: Notwithstanding the above objections, and without waiving them, 

NHED admits that it has not amended the school district reporting requirements in the 

manner described in this request.  

 

 

 

 

 

 

 

 

 

 



VERIFICATION 

I, Caitlin D. Davis, am the Director of the Division of Education Analytics & 
Resources, for the Department of Education, for the State of New Hampshire. The factual 
matters stated in the foregoing Responses to the Requests for Admission are provided on 
behalf of the Department of Education in my official capacity and are not necessarily within 
my personal knowledge or within the personal knowledge of any single individual. Based 
on reasonable inquiry of staff within the New Hampshire Department of Education, I am 
informed and believe, and based on such information and belief hereby verify, under 
penalty of perjury, that the factual statements in the foregoing Responses to the Requests 
for Admission are true and correct to the best of my knowledge, information, and belief. 

Date: March 17, 2023 

STATE OF NEW HAMPSHIRE 

COUNTY OF MERRIMACK 

Personally appeared before me the above-named Caitlin D. Davis on this 17th day 
of March, 2023 and made oath that the foregoing statements by her are true and correct to 
the best of her knowledge and belief. 

N~ 
My commission expires: 11/22/2026 
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Respectfully submitted, 
 
       STATE OF NEW HAMPSHIRE, et al. 
 
       By their attorney, 
 

JOHN M. FORMELLA,  
ATTORNEY GENERAL 

 
 
Date: March 20, 2023      By: /s/ Samuel Garland   
       Anthony J. Galdieri, No. 18594 
       Solicitor General 

Samuel R.V. Garland, No. 266273 
       Senior Assistant Attorney General 
       Lawrence P. Gagnon, No. 271769 
       Assistant Attorney General 
       New Hampshire Dept. of Justice 
       33 Capitol Street 
       Concord, NH 03301 
       (603) 271-3650 
       anthony.j.galdieri@doj.nh.gov 
       samuel.garland@doj.nh.gov 
       lawrence.p.gagnon@doj.nh.gov  
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THE STATE OF NEW HAMPSHIRE 

GRAFTON, SS  SUPERIOR COURT
   
   

Docket No. 215-2022-CV-00167 

Steven Rand et al. 

v. 

The State of New Hampshire 

 

 
DEFENDANT’S OBJECTIONS AND RESPONSES TO PLAINTIFFS’ FIRST SET 

OF INTERROGATORIES 
 

 

The State of New Hampshire, by and through counsel, hereby respond to the 

Petitioners’ First Requests For Interrogatories under Superior Court Rule 23. 

GENERAL OBJECTIONS 
The State incorporates the following General Objections into each and every 

individualized response contained herein, as set forth below, and into each and every 

amendment, supplement or modification to these responses hereafter provided to the 

specific interrogatories below.  The State does not waive any General Objection in 

response to any specific interrogatory. 

1. The State objects to the plaintiffs’ definition of “you,” “your,” and “State” 

as including “all elected and appointed officials, employees and agents.” This definition 

is overly broad and unduly burdensome. The “State of New Hampshire,” in its broadest 

sense, encompasses three branches of government made up of dozens of agencies, 

divisions, and other subparts, and acts through thousands of elected or appointed 

officials, employees, and other agents. It is neither feasible nor reasonable to expect 

discovery responses in this case, including responses to these interrogatories, to 

encompass all information that may be within the possession of the state government as a 

whole or the personal knowledge of any state official, employee, or agent. This is 
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especially true given that there is no temporal limit on many of the requests in question. 

In keeping with the agreed-upon discovery schedule in this case, the needs of this 

litigation, and the focus of the interrogatories, the responses below are provided by New 

Hampshire Department of Education (“NHED”) based on information that is within 

NHED’s custody and control and identifiable through a reasonably diligent search. 

2. The State objects to each interrogatory and document request to the extent 

it purports to require the disclosure or production of information subject to the attorney-

client privilege, the work product doctrine, the executive privilege, the legislative 

privilege, the deliberative process privilege, or any other privilege or is otherwise 

immune from disclosure under the Superior Court Rules, the New Hampshire Rules of 

Evidence, or state law.  Any inadvertent disclosure of information that is protected under 

the attorney-client privilege, the work product doctrine, the executive privilege, the 

legislative privilege, the deliberative process privilege, or any other privilege or is 

otherwise immune from disclosure under the Superior Court Rules, the New Hampshire 

Rules of Evidence, or state law shall not constitute a waiver of that privilege, immunity, 

or legal bar and shall not prevent the defendants from objecting to discovery with respect 

to such information or use of such information in court.  The State will prepare an 

appropriate privilege log to the extent one is required in this case. 

3. The State objects generally to each interrogatory to the extent that it seeks 

the production of information that is irrelevant to the issues germane to this matter and/or 

is overly broad, would subject the defendants’ offices to unreasonable, oppressive, and 

undue burden and expense, and/or is not proportional to the needs of the case. 

4. The State objects generally to each interrogatory insofar as it seeks to have 

the defendant identify information or documents that are already in plaintiffs’ possession 

or are readily accessible to plaintiffs or that the plaintiffs may produce in this case. 

5. The defendants object generally to each interrogatory to the extent that it 

purports to seek information which is not within the knowledge, possession, custody, or 

control of the State, including but not limited to the knowledge of past legislatures, 

legislative committees, NHED Commissioners, NHED Division Directors and NHED 

agency personnel.   

6. The State objects generally to each interrogatory to the extent that it calls 
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for speculation and conjecture, opinion, or legal conclusions. 

7. The State objects generally to each interrogatory to the extent that it us 

vague and/or ambiguous. 

8. The State objects to each interrogatory to the extent that it assumes certain 

legal conclusions or certain facts not established in this proceeding.  The State does not 

admit, adopt, or acquiesce in any factual or legal contention, characterization, or 

implication that is contained in these interrogatories. 

9. The State’s objections and responses do not constitute an adoption of the 

Definitions or Instructions contained in the plaintiffs’ requests.  The State objects to those 

Definitions and Instructions to the extent they: (i) are unclear, ambiguous, overbroad, 

unduly burdensome; (ii) are inconsistent with the ordinary and customary meaning of the 

words or phrases they purport to define; or (iii) purport to impose any requirement or 

discovery obligations beyond those set forth in the Superior Court Rules or the pertinent 

case law. 

10. The State reserves all objections as to the relevance or admissibility of any 

responses provided herein and reserves the right to supplement or alter these responses as 

discovery continues. 

 

Interrogatories 

1. Identify the basis for your conclusion that the annual cost of an opportunity 
for an adequate education as laid out in RSA 198:40-a, II is sufficient for school districts 
to provide a constitutionally adequate education as defined under New Hampshire law.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State further objects to this interrogatory to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 
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2. State whether, pursuant to your duty to provide a constitutionally adequate 
education as defined under New Hampshire law, you have requested that school districts 
provide further documents, information, or data about their internal operations that bear 
on the specific costs required to provide a constitutionally adequate education in each 
school district.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State incorporates the above general objections as if fully set forth herein. 

The State further objects to this interrogatory to the extent it implies that the State bears 

the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley Sch. 

Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). The State further objects to this interrogatory to the extent it 

assumes that the cost of an adequate education established by statute is unconstitutional. 

See id. at 161 (noting that RSA 198:40-a, like all statutes, is presumed to be constitutional 

and will only be invalidated “upon inescapable grounds”). The State further objects to 

this interrogatory to the extent it assumes the existence of a legal obligation that does not 

exist under established law or certain facts not established in this proceeding. The State 

does not admit, adopt, or acquiesce in any legal or factual contention, characterization, or 

implication that is contained in this interrogatory. 

Response:  Notwithstanding the above objections, and without waiving them, the 

State responds to this interrogatory as follows. 

The legislature, through the enactment of RSA 198:40-a, has established the 

annual cost for providing the opportunity for an adequate education as defined in RSA 

193-E:2-a and as specified by RSA 198:40-a, II. NHED’s obligation is to calculate 

adequacy grants according to New Hampshire law and make the required disbursements. 

NHED does not have agency discretion or authority to independently determine cost of 

an adequate education. New Hampshire School Districts are subject to multiple reporting 

requirements, including but not limited to reporting financial data via annual submissions 

of the DOE25 and MS-22. School districts are not required to specifically report to 
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NHED which amounts of their total expenditures are made to provide an adequate 

version of the substantive educational program the legislature has defined in RSA 193-

E:2-a or delineate expenditures that are to support the amounts  to provide an adequate 

version of the substantive educational program the legislature has defined in RSA 193-

E:2 as compared to expenditures beyond what is needed to provide an adequate version 

of the substantive educational program the legislature has defined in RSA 193-E:2, 

including for services a local school district may choose to provide. 

 

3.  Describe in detail the basis for and any analysis taken regarding the increase 
in the annual cost of an opportunity for an adequate education as laid out in RSA 198:40-
a, II from $3,450 to $3,561.27 per pupil in 2016, including any data relied upon in 
determining the amount of the increase.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State incorporates the above general objections as if fully set forth herein. 

The State further objects to this interrogatory to the extent it implies that the State bears 

the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley Sch. 

Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). The State further objects to this interrogatory to the extent it 

assumes that the cost of an adequate education established by statute is unconstitutional. 

See id. at 161 (noting that RSA 198:40-a, like all statutes, is presumed to be constitutional 

and will only be invalidated “upon inescapable grounds”). The State further objects to 

this interrogatory to the extent it assumes the existence of a legal obligation that does not 

exist under established law or certain facts not established in this proceeding. The State 

does not admit, adopt, or acquiesce in any legal or factual contention, characterization, or 

implication that is contained in this interrogatory. 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this interrogatory as follows. 
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https://www.education.nh.gov/who-we-are/division-of-educator-and-analytic-

resources/bureau-of-education-statistics/state-adequate-education-aid. 

 

5. State whether you have analyzed if the Consumer Price Index adjustment 
(including the market basket of products and services) as laid out in RSA 198:40-d is an 
adequate measure of annual cost increases in the costs to provide a constitutionally 
adequate education as laid out in RSA 198:40-a, II.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State further objects to this interrogatory to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). The State further objects to this interrogatory to the extent it 

assumes that the cost of an adequate education established by statute is unconstitutional. 

See id. at 161 (noting that RSA 198:40-a, like all statutes, is presumed to be constitutional 

and will only be invalidated “upon inescapable grounds”). The State further objects to 

this interrogatory to the extent it assumes the existence of a legal obligation that does not 

exist under established law or certain facts not established in this proceeding. The State 

does not admit, adopt, or acquiesce in any legal or factual contention, characterization, or 

implication that is contained in this interrogatory. 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this interrogatory as follows. 

The legislature, through the enactment of RSA 198:40-a, has established the 

annual cost for providing the opportunity for an adequate education as defined in RSA 

193-E:2-a and as specified by RSA 198:40-a, II. NHED’s obligation is to calculate 

adequacy grants according to New Hampshire law and make the required disbursements. 

NHED does not have agency discretion or authority to independently determine cost of 

an adequate education. NHED is neither authorized nor obligated to conduct the analysis 

https://www.education.nh.gov/who-we-are/division-of-educator-and-analytic-resources/bureau-of-education-statistics/state-adequate-education-aid
https://www.education.nh.gov/who-we-are/division-of-educator-and-analytic-resources/bureau-of-education-statistics/state-adequate-education-aid
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described in this interrogatory. NHED is not currently aware of any instance in which 

such an analysis has been conducted.  

 
6. Describe in detail how the annual cost of an opportunity for an adequate 

education as laid out in RSA 198:40-a, II has changed since 2007.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State further objects to this interrogatory to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). The State further objects to this interrogatory to the extent it 

assumes that the cost of an adequate education established by statute is unconstitutional. 

See id. at 161 (noting that RSA 198:40-a, like all statutes, is presumed to be constitutional 

and will only be invalidated “upon inescapable grounds”). The State further objects to 

this interrogatory to the extent it assumes the existence of a legal obligation that does not 

exist under established law or certain facts not established in this proceeding. The State 

does not admit, adopt, or acquiesce in any legal or factual contention, characterization, or 

implication that is contained in this interrogatory. 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this interrogatory as follows. 

The legislature, through the enactment of RSA 198:40-a, has established the 

annual cost for providing the opportunity for an adequate education as defined in RSA 

193-E:2-a and as specified by RSA 198:40-a, II. NHED’s obligation is to calculate 

adequacy grants according to New Hampshire law and make the required disbursements. 

NHED does not have agency discretion or authority to independently determine cost of 

an adequate education. RSA 198:40-a, and any changes that have been made to that 

statute since 2007, are matters of public record that speak for themselves. A history of 

NHED’s adequacy aid calculations dating back to FY 2007 is available at 
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Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this interrogatory as follows. 

NHED has not identified any instance in which made a written assertion of the 

type described in this interrogatory. 

 

23. Outside the course of litigation, enumerate all instances where you have 
asserted in writing that a New Hampshire school district is offering classes or educational 
services that are outside the definition of constitutional adequacy as defined by the 
Claremont line of cases and RSA 193-E:2-a and provide copies of any communications 
about this topic developed internally or exchanged with the school district.  
 

Objections: The State objects to this interrogatory to the extent it incorporates the 

definition of “you,” “your,” and “State” contained in the definitions section of the 

interrogatories for the reasons stated in the above general objections. In light of this 

objection, any response to this interrogatory, to the extent one is provided, is made by 

NHED. The State further objects to this interrogatory to the extent it implies that the State 

bears the burden of disproving the plaintiffs’ claims in this case. See Contoocook Valley 

Sch. Dist. v. State, 174 N.H. 154, 161, 167 (2021) (confirming that a plaintiff challenging 

whether the amount provided under RSA 198:40-a, II is constitutionally sufficient bears 

the burden of proof). The State further objects to this interrogatory to the extent it 

assumes that the cost of an adequate education established by statute is unconstitutional. 

See id. at 161 (noting that RSA 198:40-a, like all statutes, is presumed to be constitutional 

and will only be invalidated “upon inescapable grounds”). The State further objects to 

this interrogatory to the extent it assumes the existence of a legal obligation that does not 

exist under established law or certain facts not established in this proceeding. The State 

does not admit, adopt, or acquiesce in any legal or factual contention, characterization, or 

implication that is contained in this interrogatory. 

Response: Notwithstanding the above objections, and without waiving them, 

NHED responds to this interrogatory as follows. 

NHED has not identified any instance in which made a written assertion of the 

type described in this interrogatory. 

  



VERIFICATION 

I, Caitlin D. Davis, am the Director of the Division of Education Analytics & 
Resources, for the Department of Education, for the State of New Hampshire. The factual 
matters stated in the foregoing Interrogatory Responses are provided on behalf of the 
Department of Education, in my official capacity and are not necessarily within my 
personal knowledge or within the personal knowledge of any single individual. Based on 
reasonable inquiry of staff within the New Hampshire Department of Education, I am 
informed and believe, and based on such information and belief hereby verify, under 
penalty of perjury, that the factual statements in the foregoing Interrogatory Responses are 
true and correct to the best of my knowledge, information, and belief. 

Date: March 17, 2023 

STATE OF NEW HAMPSHIRE 

COUNTY OF MERRIMACK 

Caitlin D. Davis 

Personally appeared before me the above-named Caitlin D. Davis on this 17th day 
of March, 2023 and made oath that the foregoing statements by her are true and correct to 
the best of her knowledge and belief. 

32 



   
 

33 
 

Respectfully submitted, 
 
       STATE OF NEW HAMPSHIRE, et al. 
 
       By their attorney, 
 

JOHN M. FORMELLA,  
ATTORNEY GENERAL 

 
 
Date: March 20, 2023      By: /s/ Samuel Garland   
       Anthony J. Galdieri, No. 18594 
       Solicitor General 

Samuel R.V. Garland, No. 266273 
       Senior Assistant Attorney General 
       Lawrence P. Gagnon, No. 271769 
       Assistant Attorney General 
       New Hampshire Dept. of Justice 
       33 Capitol Street 
       Concord, NH 03301 
       (603) 271-3650 
       anthony.j.galdieri@doj.nh.gov 
       samuel.garland@doj.nh.gov 
       lawrence.p.gagnon@doj.nh.gov  
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WHITE & CASE LLP

1221 Avenue of the Americas 

New York, New York 10020-1095 

BY:  Michael Anthony Jaoude, Esq. 

     Nicholas Roberti, Esq.  

212-819-8200 

michael.jaoude@whitecase.com

Representing the Plaintiffs: 

ANDRU H. VOLINSKY, ESQ.
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andruvolinsky@gmail.com  

Representing the Plaintiffs: 

JOHN E. TOBIN, JR. 
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603-668-2900 
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I N D E X

JOHN J. FREEMAN, Ph.D. 

EXAMINATIONS PAGE

BY MS. WARR 5

BY MR. JAOUDE 210

BY MS. WARR 214

E X H I B I T S

  NO. DESCRIPTION PAGE

1 Expert report of Dr. Freeman 8
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Q. Okay.  You said that the state has 

failed to adequately define an adequate 

education.  Are you proposing a definition? 

A. I am not. 

Q. Are you proposing a method to come 

up with a definition? 

A. No. 

Q. You also said that in your opinion 

the state has failed to adequately fund an 

education or an adequate education.  Are you 

proposing an amount that is necessary to fund an 

adequate education? 

A. No. 

Q. Are you proposing a method to come 

to an amount? 

A. No. 

Q. Okay.  I'm going to hand you what 

we will mark as Exhibit 1.

Just for purposes of keeping 

everything clear, you don't have an exhibit -- 

other exhibits in the case that we need to follow 

up with?  We can start with Exhibit 1?

MR. JAOUDE:  Let's just call it 
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Freeman 1. 

MS. WARR:  Okay, we'll call it 

Freeman 1.  I just didn't want to throw off 

anything that's happening.  

(Whereupon, Deposition Exhibit 1,

  Expert report of Dr. Freeman,

  was marked for identification.)

BY MS. WARR: 

Q. Okay.  Mr. Freeman, do you 

recognize the document that I've handed you? 

A. Yes. 

Q. Can you tell me what it is? 

A. This is a report that I submitted 

to Mr. Volinsky relative to this case. 

Q. And I think, if we look, the report 

itself is the first eight pages of the document; 

is that correct? 

A. That sounds right.  Yes, that's 

correct. 

Q. Okay.  And then after the report 

there's a Freeman report Exhibit A, and it 

appears to be your C.V. afterwards; is that 

right? 
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C E R T I F I C A T E

I, Maryellen Coughlin, CSR/RPR/CRR and 

notary public in the State of New Hampshire, do 

hereby certify that the foregoing is a true and 

accurate transcript of my stenographic notes of 

the deposition of JOHN J. FREEMAN, Ph.D., who 

appeared before me, satisfactorily identified 

himself, and was by me duly sworn, taken at the 

place and on the date hereinbefore set forth. 

I further certify that I am neither 

attorney nor counsel for, nor related to or 

employed by any of the parties to the action in 

which this deposition was taken, and further 

that I am not a relative or employee of any 

attorney or counsel employed in this case, nor 

am I financially interested in this action.

                                 

MARYELLEN COUGHLIN, CSR/RPR/CRR 
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Representing the defendant:

NEW HAMPSHIRE DEPARTMENT OF JUSTICE

OFFICE OF THE ATTORNEY GENERAL

33 Capitol Street
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BY:  Anthony J. Galdieri, Esq.
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Samuel R.V. Garland, Esq.
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I N D E X

CORINNE E. CASCADDEN, EdD. 

EXAMINATIONS PAGE

BY MS. WARR 6

BY MS. LaFLAMME 206

E X H I B I T S

  NO. DESCRIPTION PAGE

1 Expert report of Corinne 
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8

2 Complaint 10
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marathon session.  So if you need a break at any 

point, just let us know.  And the only rule that 

we have with regard to that is if there's a 

question pending, that we would ask that you 

finish answering that question before we take a 

break.  

A. Okay. 

Q. And we will try to take breaks 

about every hour, hour and a half or so, too, 

just to let people sort of get up and walk 

around.  

A. Okay. 

Q. Is there any reason that you can't 

give full and truthful testimony today? 

A. No.

Q. And am I pronouncing your name 

right, Cascadden? 

A. Yes, Cascadden.  

Q. Okay, great.  Let's mark that as 

Cascadden 1.  

(Whereupon, Deposition Exhibit 1,

  Expert report of Corinne Cascadden, Ed.D.,

  was marked for identification.)
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this written report? 

A. No. 

Q. One of the things that you say in 

this first paragraph is that you do, quote, not 

agree that these statutes provide sufficient 

operational or practical detail to permit a 

reasonable assessment of the costs of providing a 

constitutionally adequate education; is that 

right? 

A. Yes. 

Q. Okay.  What is the basis for that 

opinion? 

A. Well, the statute identifies the 

content for an adequate education based on the 

state's definition, and it does not include all 

of the 306 Ed rules, so minimum standards for 

school approval.  It doesn't include anything 

about where kids are, whether there's a health 

and safe environment, how many staff members are 

needed.  So it omits some of the details. 

Q. And you go on to say -- well, 

strike that. 

Are you offering any opinion in 
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C E R T I F I C A T E

I, Maryellen Coughlin, CSR/RPR/CRR and 

notary public in the State of New Hampshire, do 

hereby certify that the foregoing is a true and 

accurate transcript of my stenographic notes of 

the deposition of CORRINE E. CASCADDEN, Ed.D., 

who appeared before me, satisfactorily 

identified herself, and was by me duly sworn, 

taken at the place and on the date hereinbefore 

set forth. 

I further certify that I am neither 

attorney nor counsel for, nor related to or 

employed by any of the parties to the action in 

which this deposition was taken, and further 

that I am not a relative or employee of any 

attorney or counsel employed in this case, nor 

am I financially interested in this action.

                                 

MARYELLEN COUGHLIN, CSR/RPR/CRR 
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·1· · · · · · ·TRANSCRIPT of the remote deposition of the
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·1· ·was that, in considering whether or not you agree to

·2· ·testify as an expert generally, you look at whether

·3· ·the side that's asking you to opine has a valid

·4· ·argument or concern; is that fair?

·5· · · · · A.· · · Right, that's true and most

·6· ·importantly that I wouldn't feel pressured to say

·7· ·anything that I didn't believe.· And I believe John

·8· ·Munich is a person of character and I knew him by

·9· ·reputation and that helped give me confidence that

10· ·that wouldn't be the case.

11· · · · · Q.· · · So you didn't look into the New

12· ·Hampshire funding system or relevant laws at all

13· ·prior to agreeing to testify in the ConVal case?

14· · · · · A.· · · I didn't do the specific research for

15· ·the case prior to being engaged in the case, that is

16· ·correct.

17· · · · · Q.· · · And before you retained for ConVal,

18· ·what did you understand that case to be about?

19· · · · · A.· · · I understood it to be about whether

20· ·the resources that the State of New Hampshire

21· ·provides are sufficient for an adequate education.

22· · · · · Q.· · · And you did not provide an opinion in

23· ·ConVal as to whether the resources the State of New

24· ·Hampshire provides are sufficient to provide an

25· ·adequate education, did you?



·1· · · · · A.· · · That's correct.

·2· · · · · Q.· · · And you're not providing an opinion

·3· ·like that in this case, are you?

·4· · · · · A.· · · I am not.

·5· · · · · Q.· · · And you're being compensated to work

·6· ·on this case, I assume?

·7· · · · · A.· · · I am.

·8· · · · · Q.· · · What's your rate for this case?

·9· · · · · A.· · · I believe it's 400, 425, something

10· ·like that, 400, maybe, I'm not sure.

11· · · · · Q.· · · And again, all approximations are

12· ·fine.· I mean I can't even tell you how much I billed

13· ·on cases in the past year.· But roughly how many

14· ·hours have you spent on the Rand case?

15· · · · · A.· · · On the Rand case, to date, I would

16· ·estimate 15 hours maybe, maybe.

17· · · · · Q.· · · And in the ConVal case, do you have a

18· ·similar rate?

19· · · · · A.· · · I did.

20· · · · · Q.· · · Okay.· And roughly how many hours did

21· ·you spend in the ConVal case?

22· · · · · A.· · · I really can't remember.· It was

23· ·spread out over a year.· Maybe 30 hours or so, 40 --

24· ·maybe at max.· I don't know.

25· · · · · Q.· · · So one of your understandings of what



·1· ·resources would be which, in Key Claim 1, I think

·2· ·that that is not a proper calculation of the cost of

·3· ·an adequate education.

·4· · · · · Q.· · · Sure.· Let's talk about Key Claim 1.

·5· ·What is your basis for the opinion you make in Key

·6· ·Claim 1?

·7· · · · · A.· · · So again, I think the basis for my

·8· ·opinion is described in detail in the report itself.

·9· ·But to summarize it, it's that the claim that the

10· ·average spending in the state constitutes what is

11· ·required for adequacy is not sensible and -- for the

12· ·reasons that I described in the report.

13· · · · · Q.· · · But you're not opining to the portion

14· ·of the Complaint where the plaintiffs identify that

15· ·New Hampshire is not providing sufficient funding for

16· ·adequacy, right?

17· · · · · A.· · · I'm not offering an opinion on what

18· ·amount of spending is required for adequacy.

19· · · · · Q.· · · Were you asked to offer an opinion

20· ·regarding that issue?

21· · · · · A.· · · I was not.

22· · · · · Q.· · · You note here the Plaintiffs failed

23· ·to offer a proper calculation of the cost of

24· ·providing constitutionally adequate education.· Do

25· ·you see that?



·1· ·methodology were synonymous there roughly, yes.

·2· · · · · Q.· · · Understood.· Then we were asking the

·3· ·same question, I'm just not great at this.

·4· · · · · A.· · · That's okay.

·5· · · · · Q.· · · So what is your understanding of the

·6· ·process of how the Committee determined the costs?

·7· · · · · A.· · · So I think that they looked at

·8· ·certain existing expenditures and factored those in,

·9· ·given the ratios, to come up with costs.

10· · · · · Q.· · · So they looked at certain existing

11· ·expenditures within New Hampshire School Districts

12· ·and factored those in with the ratios they've listed

13· ·on the report to determine the per pupil cost?

14· · · · · A.· · · Yes.

15· · · · · Q.· · · Is that correct?

16· · · · · A.· · · Yes.

17· · · · · Q.· · · And that's a reasonable process?

18· · · · · A.· · · I think so.

19· · · · · Q.· · · And if you look at page 18 Paragraph

20· ·3, the third paragraph under Salary and Benefits, the

21· ·last sentence --

22· · · · · A.· · · Beginning -- the one beginning:· "In

23· ·making its decisions or -- "

24· · · · · Q.· · · That's correct.

25· · · · · A.· · · Okay, yeah.



·1· ·consideration of actual spending data, correct?

·2· · · · · A.· · · That's right.

·3· · · · · Q.· · · And with the caveat that they used

·4· ·salaries of a certain personnel with a certain

·5· ·qualification they determined, they looked at the

·6· ·average cost of expenditures to determine what the

·7· ·per-pupil amount should be to provide that input; is

·8· ·that correct?

·9· · · · · A.· · · That is correct.

10· · · · · Q.· · · And is that a reasonable approach?

11· · · · · A.· · · Yeah, I think it is.

12· · · · · Q.· · · It's not an arbitrary approach,

13· ·right?

14· · · · · A.· · · That's correct.

15· · · · · Q.· · · And you've looked at education

16· ·funding models in other states, right?

17· · · · · A.· · · I have.

18· · · · · Q.· · · And are there other states that use

19· ·the professional judgment model?

20· · · · · A.· · · There are.

21· · · · · Q.· · · And do they use a process similar to

22· ·this or a different type of process?

23· · · · · A.· · · In broad terms, it resembles this,

24· ·but the details are always different.

25· · · · · Q.· · · And do they all use actual spending



·1· ·questions to fully make sure I understand, you know,

·2· ·what opinions you're giving and not giving in this

·3· ·case.· So I'm just going to go through those real

·4· ·quickly.

·5· · · · · · · · · You're not offering any opinions as

·6· ·to the sufficiency of the state's definition of

·7· ·adequacy, right?

·8· · · · · A.· · · I am not.

·9· · · · · Q.· · · And you're not offering any opinions

10· ·as to what minimum school standards fall within the

11· ·definition of adequacy, right?

12· · · · · A.· · · I am not.

13· · · · · Q.· · · And you're not offering any opinion

14· ·as to whether school districts are spending money

15· ·efficiently, right?

16· · · · · A.· · · I am not.

17· · · · · Q.· · · And if we look at Mr. Freeman's

18· ·report -- if you still have that open?

19· · · · · A.· · · Which exhibit was that?

20· · · · · Q.· · · Exhibit 6.

21· · · · · A.· · · One, two, three --

22· · · · · · · · · MR. MUNICH:· Is it 6 or 7?

23· · · · · · · · · THE DEPONENT:· I have it.

24

25· ·BY MR. JAOUDE:



·1· ·districts have chosen to do in their negotiated

·2· ·families with families and IEPs necessarily equates

·3· ·to what is constitutionally required.· The district

·4· ·could have chosen a different IEP agreement.

·5· · · · · Q.· · · Understood.

·6· · · · · · · · · But you're not offering an opinion

·7· ·that a FAPE is not equivalent to an adequate

·8· ·education, correct?

·9· · · · · A.· · · I am offering that opinion.· When I

10· ·said in my report that the choices that districts

11· ·make do not reflect what the cost of an adequate

12· ·education is and an IEP can reflect choices by the

13· ·district.· It's not the same thing as what's

14· ·constitutionally required.· So it's not equivalent to

15· ·an adequate education.

16· · · · · Q.· · · Understood.· And you're not offering

17· ·any opinions relating to education tax rates in New

18· ·Hampshire, are you?

19· · · · · A.· · · I'm not.

20· · · · · Q.· · · And I think I know the answer to all

21· ·of these, but just to go through them.

22· · · · · · · · · You never worked as a superintendent

23· ·for a school before, right?

24· · · · · A.· · · I did not.

25· · · · · Q.· · · And you never worked as a school



·1· ·administrator?

·2· · · · · A.· · · I have not.

·3· · · · · Q.· · · And you've never worked on a school

·4· ·budget before?

·5· · · · · A.· · · I have not worked on a school budget

·6· ·before.

·7· · · · · Q.· · · And you've never worked as a

·8· ·K-through-12 teacher before?

·9· · · · · A.· · · I have not.

10· · · · · Q.· · · And you've never done any analysis as

11· ·to whether a certain amount of funding is sufficient

12· ·to provide an adequate education?

13· · · · · A.· · · Can you repeat the question?· Because

14· ·it's possibly have done something like that.

15· · · · · Q.· · · Sure.· You've never done any analysis

16· ·as to whether a certain amount of funding is

17· ·sufficient to provide an adequate education, correct?

18· · · · · A.· · · I have not offered an opinion or done

19· ·research on whether a specific dollar amount is a

20· ·correct amount or not; that is correct.

21· · · · · Q.· · · Understood.

22· · · · · · · · · MR. JAOUDE:· Well, Dr. Greene, I have

23· ·no further questions for you today.· John, I'm not

24· ·sure if you have any redirect, but otherwise, we're

25· ·done on our side.



·1· ·C E R T I F I C A T E

·2· · · · · · · ·I, JENNIFER WIELAGE, a Notary

·3· · Public and Certified Shorthand Reporter, do

·4· · hereby state that prior to the commencement

·5· · of the examination

·6· · · · · · · · JAY GREENE, PH.D.

·7· · · · · · · ·was duly sworn by me to testify

·8· · to the truth, the whole truth and nothing

·9· · but the truth.

10· · · · · · · ·I do further state that the

11· · foregoing is a true and accurate transcript

12· · of the testimony as taken stenographically

13· · by and before me at the time, place and on

14· · the date hereinbefore set forth.

15· · · · · · · ·I do further state that I am

16· · neither a relative nor employee nor attorney

17· · nor counsel of any of the parties to this

18· · action, and that I am neither a relative nor

19· · employee of such attorney or counsel and

20· · that I am not financially interested in this

21· · action.

22· · · · · · ______________________________
· · · · · · · ·JENNIFER WIELAGE
23· · · · · · ·License No. 30X100191600
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·2· ·self-contribute whatever they so choose beyond that,

·3· ·correct?

·4· · · · A.· ·Correct.· That's essentially what

·5· ·New Hampshire is doing.· You have the swept dollars,

·6· ·which are property tax dollars going to the state.

·7· ·Then you have the local property tax dollars that

·8· ·are determined by the local school district.

·9· · · · Q.· ·And in that scenario, if the amount of

10· ·adequacy provided by the state is less than what you

11· ·would need to provide adequacy, you go back to that

12· ·situation where local districts have to tax at

13· ·uneven levels to raise the same amount of revenue to

14· ·chip in, correct?

15· · · · A.· ·Hypothetically, if the state

16· ·contributions, which would include whatever state

17· ·revenues plus the state property tax -- if you're

18· ·saying that's not enough for an adequate education,

19· ·and then the local school districts have to tax

20· ·themselves above and beyond, just as you were

21· ·saying, then that would create a scenario where

22· ·there would be possibly some inequities.· You're

23· ·assuming that the state funding is not adequate in

24· ·that case.

25· · · · Q.· ·Sure.



·2· · · · · · ·And by "possibly some inequities," it

·3· ·could also result in different tax amounts to raise

·4· ·the same total, right?

·5· · · · A.· ·That's correct.

·6· · · · · · ·MR. MUNICH:· Michael, I think we have gone

·7· · · · about over five minutes.· Do you want to take a

·8· · · · lunch break now, if that's convenient for you?

·9· · · · · · ·MR. JAOUDE:· Let's take a break.· How long

10· · · · would you prefer, Dr. Shuls?

11· · · · · · ·Off the record.

12· · · · · · ·(A discussion was held off the record.)

13· · · · · · ·(At 1:14 p.m. a luncheon recess was

14· · · · taken.)

15· · · · · · ·(At 2:04 p.m. the deposition resumes.)
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·2· ·we'll take a five-minute break, just to make sure

·3· ·there's nothing else.· And then we should be out of

·4· ·here in the next ten minutes or so; okay?

·5· · · · A.· ·Sounds good.

·6· · · · Q.· ·Okay.· So, again, apologies for redundancy

·7· ·if I've asked them before.

·8· · · · · · ·You're not offering any opinion as to the

·9· ·state's definition of "adequacy," right?

10· · · · A.· ·That's correct.

11· · · · Q.· ·You're not offering any opinions as to

12· ·what minimum school standards fall within the scope

13· ·of adequacy, correct?

14· · · · A.· ·That's correct.

15· · · · Q.· ·You're not offering any opinion as to what

16· ·the cost components of providing an adequate

17· ·education under the state's definition is, correct?

18· · · · A.· ·Correct.

19· · · · Q.· ·You're not offering any opinion as to

20· ·whether school districts are spending money

21· ·efficiently, correct?

22· · · · A.· ·Correct.

23· · · · Q.· ·You're not offering any opinion as to

24· ·whether the adequacy level of funding provided by

25· ·the state is sufficient to meet its definition of



·2· ·"adequacy," correct?

·3· · · · A.· ·I'm not offering an opinion on the

·4· ·specific bucket called "adequacy"; that's correct.

·5· · · · Q.· ·You're not providing an opinion as to

·6· ·whether the state is meeting its constitutional

·7· ·obligations, correct?

·8· · · · A.· ·That's correct.

·9· · · · Q.· ·You're not providing an opinion as to

10· ·whether education taxes in New Hampshire are

11· ·constitutional, correct?

12· · · · A.· ·That's correct.

13· · · · Q.· ·You're not providing an opinion as to

14· ·whether the education tax rates are equal in

15· ·valuation and uniform in rate, correct?

16· · · · A.· ·Correct.

17· · · · Q.· ·And you're not providing an opinion as to

18· ·whether each and every school district in

19· ·New Hampshire is providing adequate education,

20· ·correct?

21· · · · A.· ·That's correct.

22· · · · · · ·MR. JAOUDE:· So I'd say we'd take a

23· · · · 10-minute break and meet back at 3:20 your

24· · · · time.· I think we're done.· I just want to make

25· · · · sure that there's opportunity to ask any
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·6· · · · · · ·I, Angela M. Shaw-Crockett, a Certified Court
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10· · · · · · ·That DR. JAMES SHULS, the witness whose deposition
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12· ·such deposition is a true record of the testimony given by

13· ·such witness.

14· · · · · · ·I further certify that I am not related to any of

15· ·the parties to this action by blood or marriage and that I

16· ·am in no way interested in the outcome of this matter.

17· · · · · · ·In witness whereof, I have hereunto set my hand

18· ·this 14th day of August, 2023.
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definition of an adequate education.  PB 67.  Because the proper analytical 

framework focuses on the per-pupil cost as a whole, and not the underlying 

methodology, these statements, even when assumed true, do not “buttress” 

the conclusory assertion in paragraph 24.  And, in any event, the services in 

question do not fall within the definition of an adequate education at all, as 

discussed in the State’s opening brief and in the next section.  The plaintiffs 

therefore failed to assert any well-pleaded facts supporting an inference that 

the per-pupil cost itself is insufficient.  Accordingly, the trial court should 

have granted the State’s motion to dismiss.   

C. The plaintiffs did not introduce admissible evidence to 
support their claims. 

The State explained in detail in its opening brief how the plaintiffs 

failed, as a matter of law, to prove an actual deprivation of a fundamental 

right.  DB 33-39.  The plaintiffs attempt to resist this conclusion on two 

grounds.  First, the plaintiffs contend that the definition of an “adequate 

education” includes each of the services in question, and that the State is 

therefore obligated under Londonderry to fund those services in full.  PB 

73-82.  Second, the plaintiffs contend that the affidavits they attached to 

their motion for summary judgment were admissible under Rule 401 

because they have a tendency to make it more probable that the State is 

failing to meet that obligation.  PB 70-73. 

The plaintiffs’ contention that the services in question fall within the 

definition of an “adequate education” is incorrect for the reasons stated in 

the State’s opening brief.  In short, the legislature has defined an adequate 

education in RSA 193-E:2-a by setting forth a core educational program 



25

that comprises the constitutional minimum.  See DB 44-45.  Neither RSA 

193-E:2-a nor the relevant administrative rules referenced in that statute 

mentions the services on which the plaintiffs’ base their case.  See DB 45.  

Thus, these services are ancillary to the substantive educational program 

established by the legislature, and the State is not required to fund them.  

See DB 45-46. 

The plaintiffs argue that these services are part of the legislature’s 

definition of an adequate education by operation of RSA 198:40-a.  DB 73-

74.  They contend this is so because the Joint Committee funded some of 

the services in question, and the legislature adopted the Joint Committee’s 

recommendations and findings when promulgating RSA 198:40-a.  See DB

73 (citing Laws 2008, ch. 173).  But this argument once again conflates the 

State’s distinct obligations to “define an adequate education” and 

“determine its cost.”  Londonderry, 154 N.H. at 155.  The legislature 

satisfied the first of these obligations through RSA 193-E:2-a, and the 

definition it adopted does not include the services in question.  To the 

extent the plaintiffs believe that the Constitution required the legislature to 

include those services within the definition it adopted, they were free to 

bring a challenge to the definition itself.  They did not do so.  The mere fact 

the legislature subsequently chose to fund certain services not mentioned in 

RSA 193-E:2-a does not mean that those services are imported into the 

definition.  

Nothing in Londonderry compels a contrary conclusion.  By contrast 

to this case, the plaintiffs in Londonderry brought challenges to both the 

statutory definition of an adequate education and the cost-funding 

mechanism.  See 154 N.H. at 155.  The Court reached only the first of these 
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issues, holding that the State had failed to define a constitutionally adequate 

education.  Id.  In doing so, the Court rejected the State’s argument that the 

challenged definition exceeded constitutional adequacy.  Id. at 160.   The 

Court reasoned that, in order to meet its obligation to define an adequate 

education, the State must “isolate what parts of the scheme comprise 

constitutional adequacy,” or else individuals and school districts “can[not] 

determine the distinct substantive content of a constitutionally adequate 

education.”  Id.   

These concerns are not implicated when, as here, a plaintiff 

challenges only the cost of an adequate education, and not the definition.  

Indeed, any such claim necessarily assumes the sufficiency of the 

underlying definition, or else it is not cognizable.  See id. (noting that “the 

definition of a constitutionally adequate education is essential to all other 

issues, including the cost”).  Londonderry makes clear that it is through the 

definition, not the cost, that the State must “isolate what parts of the scheme 

comprise constitutional adequacy.”  Id.  And once that definition is in 

place, it is possible to determine the substantive content of a 

constitutionally adequate education even if the State chooses to fund 

services outside of the definition itself.  Thus, contrary to the plaintiffs’ 

suggestion, Londonderry does not support the proposition that services are 

imported into the definition simply because the State chose to fund them.  

Accordingly, the services in question here do not fall within the definition 
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of an adequate education, as explained in the State’s opening brief and 

above.5   

The plaintiffs are also incorrect that the affidavits they attached to 

their motion for summary judgment were admissible under Rule 401.  The 

plaintiffs contend that the affidavits were admissible under that rule 

because they have some tendency to show that the amount of funding the 

State provides is inadequate.  PB 70-73.  But the plaintiffs improperly 

assume that it is possible to infer the cost of a constitutionally adequate 

education from the total amount a school district chooses to spend.  That 

assumption is based on a false equivalence.   

As this Court recognized in Londonderry, the cost of an adequate 

education is an “objective determination” based on the “definition of 

constitutional adequacy crafted by the political branches.”  154 N.H. at 162.  

In contrast, the amount a particular school district might choose to spend on 

education depends on any number of subjective considerations unique to 

that school district, including, among other things, the school district’s 

particularized needs and the preferences of its voters.  Thus, to infer the 

objective cost of an adequate education from an individual school district’s 

actual costs, one must have some idea as to how that school district spends 

its money.  Otherwise, there is no way to isolate how much the school 

district expends on the core educational program.  Indeed, this is no 

different than trying to determine the cost of an engine based solely on the 

sticker price of a car.  Without additional information, it cannot be done. 

                                            
5 Moreover, even if the legislature did not fully fund some particular component of an 
adequate education, this does not mean that the per-pupil cost as a whole is 
constitutionally deficient. 
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No such information exists in the present record.  Consequently, this 

case presents the converse of the problem this Court identified in 

Londonderry.  In Londonderry, the State had not isolated “what parts of the 

scheme comprise constitutional adequacy” such that a school district 

“c[ould] determine the distinct substantive content of a constitutionally 

adequate education.”  Id. at 160.  Here, the school districts have not 

isolated what they spend on the core educational program such that the 

State (and the Court) can determine whether that program can be fully 

funded under RSA 198:40-a.  There is accordingly no way to discern from 

the plaintiffs’ affidavits whether the State is meeting its funding obligation.  

In other words, those affidavits make it neither more nor less probable that 

the current per-pupil cost is sufficient. 

Unlike in Londonderry, the inability in this case to determine 

whether the State is meeting its funding obligation falls squarely on the 

plaintiffs.  As discussed, the plaintiffs do not challenge the definition of an 

adequate education set forth in RSA 193-E:2-1.  Using that definition, the 

plaintiffs could have isolated the costs they incur to fund the core 

educational program and compared them against the total per-pupil cost 

established in RSA 198:40-a.  Indeed, this appears to be the type of analysis 

that, according to the amici school districts, two New Hampshire school 

districts have attempted to undertake.  SAB 13-15.6  And, notably, it is also 

                                            
6 The studies the amici school districts reference are not part of the record and were not 
tested through the adversarial process.  This Court therefore cannot rely on them as 
evidence that the State is not meeting its funding obligation.  They are telling in one 
respect, however:  they suggest that the plaintiffs could have sought to prove their case by 
attempting to show that they spend more to deliver an adequate education than the State 
provides in funding.  While the State certainly does not concede the soundness of that 
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the sort of analysis the State envisioned when it repeatedly declared that it 

needed discovery into how the plaintiff school districts spend their money.  

See, e.g., Tr. 34, 46, 48, 71-72; DAI 820; DAIII 195-201, 220-225.   

The plaintiffs, with the trial court’s acquiescence, chose to forgo that 

analysis in favor of an argument based solely on their actual costs.  The 

plaintiff school districts’ actual costs do not bear on the sufficiency of the 

current per-pupil cost set forth in RSA 198:40-a.  The plaintiffs’ affidavits 

were therefore not admissible under Rule 401. 

While this is dispositive, the plaintiffs’ reliance on Rule 401 is 

further misplaced because, even under the plaintiffs’ view of their 

affidavits, they did not contain evidence that had a tendency to make a fact 

that is “of consequence in determining the action” more or less probable.  

N.H. R. Ev. 401(b).  Most of the actual costs in the plaintiffs’ affidavits 

reflect expenditures the plaintiff school districts purportedly made on 

services they contend the State is required to fund.  As discussed above, 

those services do not fall within the definition of an adequate education in 

the first place.  And, regardless, the methodology behind the cost-funding 

formula does not speak to whether the per-pupil cost, as a whole, is 

sufficient.  Accordingly, the amount the plaintiff school districts spend on 

specific services or a particular school district’s teacher-student ratio is of 

no consequence in determining whether the State is meeting its funding 

                                            
approach, the studies at least reflect a theoretical path available to the plaintiffs that they 
chose not to take. 
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CONCLUSION 

For the foregoing reasons, the State respectfully requests that this 

Honorable Court reverse the judgment below.   

The State requests a fifteen-minute oral argument. 

The State certifies that the appealed decisions are in writing and 

were included with the filing of the opening brief in a separate appendix, 

pursuant to Sup. Ct. R. (3)(i).   
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