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PLAINTIFFS’ OBJECTION TO STATE’S MOTION TO EXCLUDE OPINIONS  

AND TESTIMONY OF DR. JOHN FREEMAN 

Plaintiffs, by and through their undersigned counsel, respectfully submits this objection 

to the Defendant State of New Hampshire’s (the “State”) Motion to Exclude Opinions and 

Testimony of Dr. John Freeman (the “Motion” or “Mot.”). 

PRELIMINARY STATEMENT 

 Dr. John Freeman, one of Plaintiffs’ experts in this case, has been a public servant of 

New Hampshire’s education system for decades.  He holds a Ph.D. in Educational 

Administration, spent fifteen years as a school district superintendent, and has worked in 

education for over fifty years.  Dr. Freeman is patently qualified to opine on what educators 

need to deliver an adequate education to New Hampshire’s students.  His opinions, based on 

his professional experience drafting school budgets for New Hampshire schools, are reliable 

and will illustrate how base adequacy funds and differentiated aid are insufficient for providing 

students with a constitutionally adequate education, even under a bare bones school budget.  

The State moved for summary judgment on Plaintiffs’ school funding claims in July 

2023, and the Court largely denied that motion in April 2024.  The State files the instant Motion 

to exclude Dr. Freeman in an attempt to relitigate arguments it raised (and which the Court 
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rejected) in its failed summary judgment motion.  Further, the Motion suffers from the 

following defects: (i) including cherry-picked and mischaracterized testimony from Dr. 

Freeman; (ii) failing to engage with New Hampshire’s standards for admitting expert 

testimony; and (iii) misinterpreting the Court’s April 25, 2024 summary judgment and case 

status Order (the “SJ Order”).  The objections raised in the Motion are ultimately challenges to 

his credibility, not to the reliability of his methodology, and are more appropriately resolved at 

trial, not in a pre-trial motion.  The State’s Motion must fail. 

BACKGROUND 

 Dr. John Freeman served as the superintendent for three New Hampshire school 

districts, including more than a decade as the superintendent of schools in the Pittsfield school 

district.  As a superintendent, he oversaw the annual drafting of the school district’s budget, 

hiring of teachers and other school personnel, and the school district’s adherence to state 

standards regarding educational adequacy for students.  

Based on his extensive expertise, Mr. Freeman’s testimony will demonstrate that the 

State’s determined cost of an adequate education, which has not materially changed in 14 years, 

is insufficient.  See Dr. Freeman Expert Rep. at 2 (attached to this Objection as Exhibit 1) (“No 

school in New Hampshire of which I am aware provides an adequate K-12 education while 

spending approximately $3786.66 or less per pupil”).  Notably, although Dr. Freeman disagrees 

with the State’s interpretation of its definition of adequacy, he relies upon the State’s definition 

for this conclusion. See Dr. Freeman Expert Rep. at Ex. B.  He will also argue that the State’s 

provision of differentiated aid to students meeting certain criteria is inadequate, and that the 

State should fund the cost of the essential resources that special education children need to 

access a Free and Appropriate Public Education (“FAPE”), as detailed in Individual Education 

Plans (“IEPs”).  See Dr. Freeman Expert Rep. at 6-7.  
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ARGUMENT 

I. Legal Standard 

The admissibility of expert testimony is governed by New Hampshire Rule of Evidence 

702, and “Rule 702 has been interpreted liberally in favor of the admission of expert 

testimony.” Mosicki v. Leno, 173 N.H. 121, 125 (2020) (quoting Stachulski v. Apple New 

England, LLC, 171 N.H. 158, 164 (2018)); see generally N.H. R. EVID. 702.    This is even 

more true in a bench trial, where a court has broader discretion to admit expert testimony than 

in a jury trial.  See New Eng. Tel. Ops., LLC v. Town of Acworth, No. 220-2012-CV-100, 2018 

N.H. Super. LEXIS 4, at *9 (Sup. Ct., Merrimack Cty. Mar. 12, 2018); see also Warford v. 

Indus. Power Sys., 553 F.Supp.2d 28, 31 (D.N.H. 2008) (reaching same conclusion under 

federal Daubert standard).  It is well-settled that “[o]bjections to the basis of an expert’s opinion 

go to the weight to be accorded the opinion evidence, and not to its admissibility.  The 

appropriate method of testing the basis of an expert’s opinion is by cross-examination of the 

expert.”  Goudreault v. Kleeman, 158 N.H. 236, 248 (2009) (quoting Baker Valley Lumber, 

Inc. v. Ingersoll-Rand Co., 148 N.H. 609, 615-16 (2002)) (internal citation omitted).  

Additionally, courts should not exclude expert witness testimony based on the credibility or 

weight they attribute to the expert’s conclusions, as “[t]he proper focus for the trial court is the 

reliability of the expert’s methodology or technique.”  Baker Valley Lumber, 148 N.H. at 616 

(citing Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 592–95 (1993)).  A qualified 

expert does not need to use any strictly defined methodology or perform testing to reach her 

conclusions; instead, it is sufficient that she consider the underlying facts in the case and apply 

her expertise in reaching a conclusion based on those facts.  Szewczyk v. Cont’l Paving, Inc., 

176 N.H. 148, 158 (2023).  The factual basis of an expert’s opinion goes to its credibility, not 

its admissibility, and courts should not exclude expert testimony on the grounds that its factual 
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basis is flawed unless no reasonable fact-finder could conclude that the facts it relies on are 

true.  Id. at 159.     

II. Dr. Freeman’s Expert Opinions Are Admissible 

By the Motion, the State seeks to preclude Dr. Freeman from testifying at all, in any 

capacity.  The Court should deny that relief. 

A. Dr. Freeman is Qualified to Opine on Adequacy Funding 

The State cannot seriously contend that that Dr. Freeman is unqualified to opine on 

what educators need to deliver an adequate education to New Hampshire’s students.  

Dr. Freeman is qualified to opine on adequacy funding based on his experience in creating 

school budgets for governing bodies and negotiating salaries with school employees.  See Dr. 

Freeman Expert Rep. at 1.  He has a Ph.D. in Educational Administration alongside his M.Ed. 

in Elementary Education, M.A. in English, and B.A. in Elementary Education.  See id. at Ex. 

A (resume).  Dr. Freeman was a school superintendent for fifteen years and an educator for 

over fifty.  Id.  Alongside his work experience as a superintendent, he was also a building 

administrator (namely, a school principal) and a classroom teacher.  Id.  Despite the State’s 

argument that Dr. Freeman does not have an economics or statistics degree (Mot. at 4, 12), he 

has the appropriate expertise for analysis relating to school budgeting.  Dr. Freeman’s 

conclusions are based on an application of his expertise and experience, which is legally 

sufficient for admissibility of his testimony.  See Szewczyk, 176 N.H. at 158. 

B. Dr. Freeman’s Opinions Are Relevant 

The State argues that Dr. Freeman’s opinions are “not relevant to the cost of adequacy” 

for two reasons: (1) he did not isolate the components of adequacy in his expert report and (2) 

he did not calculate a specific, alternative base adequacy per pupil cost at his deposition.  Mot. 

at 3; id. at 6 (“[H]e has no opinions regarding a specific amount necessary to achieve adequacy 

for any cost considerations he believes to be ‘unclear and arbitrary.’”); id. at 12 (“Dr. Freemen 
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[sic] has not attempted to calculate the cost of an adequate education under RSA 193-E:2-a and 

his opinion is based on nothing more than his own say so.”).  Both contentions are based off a 

mischaracterization of Plaintiffs’ burden.   

First, as to the State’s first contention that Dr. Freeman failed to isolate components of 

adequacy, that argument was previously made at summary judgment, and the Court already 

rejected it.  See Mem. of Law in Supp. of the State of New Hampshire’s Mot. for Summ. J. at 

9, Doc. 71 (“[T]he plaintiffs have made no attempt to isolate what portions of a school district’s 

total expenditures are attributable to providing a constitutionally adequate education, as defined 

in RSA 193-E:2-a, I.”); SJ Order (“The plaintiffs’ specification of relevant costs undermines 

the State’s characterization that the plaintiffs seek to require State funding for all school district 

expenditures.”).  To the extent that Dr. Freeman’s opinions reflect inputs that the State 

disagrees are part of adequacy, that goes to the weight of the evidence, not to its admissibility.  

The Court can determine relevance at trial; this is not a basis for wholesale exclusion of the 

Plaintiffs’ experts.  See Johnston v. Lynch, 133 N.H. 79, 88 (1990). 

Second, Plaintiffs are not required to calculate, or prove, the cost of a constitutionally 

or statutorily adequate education in New Hampshire.  The Plaintiffs are only required to 

provide sufficient evidence that the State’s designated adequacy funding is insufficient to meet 

its definition of adequacy.  See Order at 7, 41–42, Contoocook Valley Sch. Dist.  v. State, No. 

213-2019-CV-00069 (N.H. Super. Nov. 20, 2023) (“ConVal Trial Order”).  Again, this 

criticism of his conclusions goes to the weight, and not the admissibility, of his testimony.  See 

Baker Valley Lumber, 148 N.H. at 616 (holding that exclusion of expert testimony must not 

“be based upon the credibility or weight the court attributes to the expert’s conclusions.”).  Dr. 

Freeman will show that the current adequacy cost is insufficient to fund a constitutionally 

adequate education, which is all that Plaintiffs’ burden requires.  His opinion should not be 

excluded because it fails to answer a question which the law does not ask. 
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C. Dr. Freeman’s Opinions Are Admissible and Helpful to the Court 

i. The State’s Criticisms Are Based on a Fundamental 

Misunderstanding of the Court’s SJ Order  

Throughout the Motion the State contends that Dr. Freeman’s opinions should be 

excluded because it is contrary to the Court’s SJ Order.  See Mot. at 20 (“[T]his Court has 

already held that ‘it would be inappropriate to set an education funding level based solely on 

the simple mathematical exercise of determining statewide per pupil average of all school 

district expenditures’ . . . and has excluded that theory from this case.”).  But this is based on a 

fundamental misunderstanding of both the Court’s order and the allegedly contrary testimony.  

The State wholly ignores that the Court emphasized the word “solely.”  SJ Order at 8 (“It would 

be inappropriate to set an education funding level based solely on the simple mathematical 

exercise of determining the statewide per pupil average of all school district expenditures.”) 

(emphasis in original).  The Order simply states that the adequate funding level cannot be 

“exclusively derived” from the “simple mathematical exercise” of averaging statewide per-

pupil expenditures.  Id. (emphasis in original). 

Dr. Freeman’s opinion goes far beyond mathematics.  He opines that both the Pittsfield 

school district’s and statewide expenditures are relevant indicators demonstrating that the 

State’s current funding level is deeply inadequate given the monumental difference between 

the State’s base adequacy cost and what districts actually spend.  In essence, Dr. Freeman 

argues that the average is a more appropriate barometer of costs than the State’s unjustified 

number.  See, e.g., Dr. Freeman Expert Rep. at 2 (“No school in New Hampshire of which I 

am aware provides an adequate K–12 education while spending approximately $3786.66 or 

less per pupil.  Even the lowest spending school district in New Hampshire spends three times 

this amount, and the average per pupil spending in the state is approximately $21,000.  All 

school districts spend considerably more than $3786.66.”).  
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While the SJ Order found that average expenditures cannot be the sole input in 

determining an adequate funding level, the SJ Order cannot be read to find that those averages 

are not helpful.  Indeed, the 2008 New Hampshire Joint Legislative Oversight Committee on 

Costing an Adequate Education relied on average expenditures in several categories of 

expenses.  See, e.g., Final Rep. & Findings of the Joint Legis. Oversight Comm. Pursuant to 

2007 Laws Chapter 270 at 19 (Feb. 1, 2008) (“The committee determines that the cost of 

adequacy should be calculated using a teacher salary calculated at the state average for a teacher 

with a bachelor’s degree and three years of experience plus benefits at 33% of salary.”).  And 

the State’s expert, Dr. Greene, agreed that the Committee’s process was reasonable.  Greene 

Dep. at 126:20–127:4. Accordingly, by the State’s own admission, average expenditures are 

relevant. 

ii. Dr. Freeman’s Opinion That Adequacy Funding Is Insufficient Is 

Based on Both Experience and Analysis.  

Throughout the Motion, the State criticizes the methodology behind Dr. Freeman’s 

budgetary analysis and argues that he should have performed a data analysis.  But this criticism 

entirely ignores that Dr. Freeman did, in fact, conduct a budgetary analysis and that his opinions 

reflect and incorporate his extensive experience and expertise.   

Dr. Freeman was the superintendent of the Pittsfield School District for twelve years.  

See Dr. Freeman Expert Rep. at Ex. A (resume).  In 2019, Dr. Freeman performed a budgeting 

analysis to determine how much of his budget he would need to cut to reduce his overall spend 

just to the amount provided by the State as adequacy aid (defined as base plus differentiated 

aid).   See id. at Ex. B (Pittsfield Adequacy Exercise).  He determined that he could not provide 

anything but regular education teachers with total adequacy costs, let alone provide any 

teachers or resources for special education.  There is no dispute that a school district that only 

provides teachers is legally inadequate.  Dr. Freeman determined that given his teacher salaries 

were near the bottom of salaries statewide (based on public state data), it is clear that no school 
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district can meet adequacy as defined by RSA 193-E:2-a solely based on adequacy funding.  

The State, which hasn’t yet submitted a single piece of evidence to the contrary, ignores this. 

The State also argues that “Dr. Freeman offered no opinions regarding what he might 

consider to be appropriate levels of teacher salaries and benefits to achieve an adequate 

education.”  Mot. at 6.  This mischaracterizes Plaintiffs’ burden.  See ConVal Trial Order at 7, 

41–42.  Dr. Freeman utilized Pittsfield salaries in his analysis, and those salaries are 

significantly below the average salary statewide, so his report offers conservative numbers.  

Which, given that the 2008 Legislative Committee relied on average expenditures for teacher 

salaries, is a more conservative approach.  See Greene Depo. Tr. 217:5–220:07.  Despite the 

State’s protestations to the contrary, Dr. Freeman’s methodology is sound and should not be 

subject to exclusion.  

iii. The State’s Argument that Dr. Freeman Did Not Consider Other 

Sources of Funding Is Irrelevant  

The State’s criticism that Dr. Freeman did not take into account other sources of funding 

(i.e., state, federal, and private grants) in his expert report is simply irrelevant and is an 

argument about the weight, not the admissibility, of his opinions.  The fact that school districts 

use other sources of funding as a stopgap to provide a constitutionally adequate education to 

students does not relieve the State of its duty to fund an adequate education.  How school 

districts fund their operations in spite of the State’s inadequate financial support is irrelevant 

to the constitutional question as to whether the amount identified and provided by the State 

under RSA 198:40-a is sufficient to provide adequacy as defined by RSA 193:E-2-a.  See Order 

on Mots. in Limine at 17–18, Contoocook Valley Sch. Dist. v. New Hampshire, No. 213-2019-

CV-00069 (N.H. Super. Apr. 6, 2023). 

Further, testimony at trial will show that other such sources of funding are variable and 

unreliable.  See, e.g., Freeman Depo. Tr. at 75:18–76:7 (noting an annual reduction in 

stabilization grant funding had a “significant impact on [the] local school budget”).  These 
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other sources of funding are not guaranteed to renew on an annual basis or to renew at the same 

level.  And these other sources often come with spending requirements that limit the district’s 

ability to use those funding sources towards adequacy components.  If an input is part of 

adequacy under New Hampshire law, it cannot depend on a funding source that is subject to 

change from year to year.  Such a reliance would be unsustainable and unconstitutional.  See 

Claremont Sch. Dist. v. Governor (“Claremont I”), 138 N.H. 183, 193 (1993) (outlining that 

the Legislature must define the specifics of an adequate education and must provide the 

appropriate means to fund it). 

Nonetheless, even if other funding sources should be counted alongside adequacy costs 

(which they should not), such additional funding is still inadequate to provide a constitutionally 

adequate education.  In the Pittsfield study outlined in his expert report, Dr. Freeman added 

additional State-provided funds (a stabilization grant,1 special education aid, and Medicaid 

reimbursement) to Pittsfield’s base adequacy funding.  See Dr. Freeman Expert Rep. at Ex. B 

(Pittsfield Adequacy Exercise) at 1.  This increase in funding still forced Dr. Freeman to cut 

mandated adequacy inputs such as teacher salaries for adequacy subject areas such as arts and 

physical education (under RSA 193:E-2-a) as well as other necessary resources for students. 

Therefore, the State’s argument that other sources of State funding mitigate the insufficient 

base adequacy cost is unavailing.  Dr. Freeman’s testimony should therefore not be disqualified 

for disregarding such non-adequacy, variable sources of funding in his analysis. 

CONCLUSION 

Plaintiffs respectfully request that this Court deny the State’s Motion in its entirety.  

 

 
1 Stabilization grants from the State decrease in cost each year and are designed to phase out entirely, 

therefore they cannot reasonably be considered adequacy.  See Dr. John Freeman Depo. Tr. at 75:18–

76:7. 
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Dated: August 30, 2024   Respectfully submitted, 

                 

/s/ John E. Tobin, Jr. 

     John E. Tobin, Jr., NH Bar No. 2556 

     60 Stone Street  

Concord, NH 03301 

     (603) 568-0735 

      jtobinjr@comcast.net 

 

Natalie Laflamme, NH Bar No. 266204 

     Laflamme Law, PLLC 

100 N. Main St, Suite 512 

Concord, NH 03301 

     (603) 937-5434 

natalie@laflammelaw.com 

 

Andru Volinsky, NH Bar No. 2634 

     160 Law, PLLC 

     P.O. Box 1181, Concord, NH 03302 

     (603) 491-0376 

andruvolinsky@gmail.com 

 

Wendy Lecker* 

Education Law Center 

      60 Park Place, Suite 300 

      Newark, NJ 07102    

      (203) 536-7567    

      wlecker@edlawcenter.org 

 

Joshua D. Weedman* 

Alice Tsier (pro hac pending) 

White & Case LLP 

1221 Avenue of the Americas 

New York, NY 10020 

(212) 819-8200 

 

Michael-Anthony Jaoude* 

Franco Mirolo (pro hac pending) 

Harter Secrest & Emery LLP 

50 Fountain Plaza, Suite 1000 

Buffalo, NY 14202-2293 

(716) 853-1616 

 

* admitted pro hac vice  
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Objection has been served via the court’s electronic 

filing system to all parties of record on this 30th day of August 2024. 

 

 

/s/ John E. Tobin, Jr. 

       John E. Tobin, Jr. 
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