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THE STATE OF NEW HAMPSHIRE
JUDICIAL BRANCH 

http://www.courts.state.nh.us

RULE 7 NOTICE OF MANDATORY APPEAL 
This form should be used for an appeal from a final decision on the merits issued by a superior court or circuit 

court except for a decision from: (1) a post-conviction review proceeding; (2) a proceeding involving a collateral challenge 
to a conviction or sentence; (3) a sentence modification or suspension proceeding; (4) an imposition of sentence 
proceeding; (5) a parole revocation proceeding; (6) a probation revocation proceeding; (7) a landlord/tenant action or a 
possessory action filed under RSA chapter 540; (8) an order denying a motion to intervene; or (9) a domestic relations 
matter filed under RSA chapters 457 to 461-A other than an appeal from the first final order.  (An appeal from the first final 
order issued in a domestic relations matter filed under RSA chapters 457 to 461-A should be filed on this form.) 

1. COMPLETE CASE TITLE AND CASE NUMBERS IN TRIAL COURT 

2. COURT APPEALED FROM AND NAME OF JUDGE(S) WHO ISSUED DECISION(S) 

3A. APPEALING PARTY:  NAME, MAILING ADDRESS, 
E-MAIL ADDRESS, AND TELEPHONE NUMBER. 

E-Mail address:   

Telephone number:    

3B. APPEALING PARTY’S COUNSEL:  NAME, BAR 
ID NUMBER, FIRM NAME, MAILING ADDRESS,        
E-MAIL ADDRESS, AND TELEPHONE NUMBER. 

E-Mail address:   

Telephone number:   

4A. OPPOSING PARTY:  NAME, MAILING ADDRESS, 
E-MAIL ADDRESS, AND TELEPHONE NUMBER. 

E-Mail address:   

Telephone number:   

4B. OPPOSING PARTY’S COUNSEL:  NAME, BAR 
ID NUMBER, FIRM NAME, MAILING ADDRESS,        
E-MAIL ADDRESS, AND TELEPHONE NUMBER. 

E-Mail address:   

Telephone number:   
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Hillsboro County Superior Court - North
Hon. Amy Messer

Adam Montgomery

NH State Prison (#66018)
PO Box 14
Concord, NH 03301

Caroline Smith, Esq. #5992
Robin Davis, Esq. #13788

NH Public Defender
408 Union Ave
Laconia, NH 03246

csmith@nhpd.org
(603) 524-1831 ext 1413

State of New Hampshire

Benjamin Agati (#16161)
R. Christopher Knowles (#276524)

Office of Attorney General
30 Capitol St.
Concord, NH

benjamin.j.agati@doj.nh.gov
(603) 271-1276 ext
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5. NAMES OF ALL OTHER PARTIES AND COUNSEL IN TRIAL COURT 

6. DATE OF CLERK’S NOTICE OF DECISION OR 
SENTENCING.  ATTACH OR INCLUDE COPY OF 
NOTICE AND DECISION. 

DATE OF CLERK’S NOTICE OF DECISION ON POST-
TRIAL MOTION, IF ANY.  ATTACH OR INCLUDE COPY 
OF NOTICE AND DECISION. 

7. CRIMINAL CASES: DEFENDANT’S SENTENCE 
AND BAIL STATUS 

8. APPELLATE DEFENDER REQUESTED? YES or NO:   
IF YOUR ANSWER IS YES, YOU MUST CITE STATUTE OR OTHER LEGAL AUTHORITY UPON WHICH CRIMINAL 
LIABILITY WAS BASED AND SUBMIT A CURRENT REQUEST FOR A LAWYER FORM (FINANCIAL STATEMENT).  
SEE SUPREME COURT RULE 32(4). 

9. IS ANY PART OF CASE CONFIDENTIAL?  YES or NO:   
IF SO, IDENTIFY WHICH PART AND CITE AUTHORITY FOR CONFIDENTIALITY.   
SEE SUPREME COURT RULE 12. 

10. IF ANY PARTY IS A CORPORATION, LIST THE NAMES OF PARENTS, SUBSIDIARIES AND AFFILIATES. 

11. DO YOU KNOW OF ANY REASON WHY ONE OR MORE OF THE SUPREME COURT JUSTICES WOULD BE 
DISQUALIFIED FROM THIS CASE?  YES or NO:   

IF YOUR ANSWER IS YES, YOU MUST FILE A MOTION FOR RECUSAL IN ACCORDANCE WITH SUPREME 
COURT RULE 21A. 

12. IS A TRANSCRIPT OF TRIAL COURT PROCEEDINGS NECESSARY FOR THIS APPEAL?  SEE SUPREME 
COURT RULE 15, COMMENT. 
 YES or NO:   

IF YOUR ANSWER IS YES, YOU MUST COMPLETE THE TRANSCRIPT ORDER FORM ON PAGE 4 OF THIS 
FORM. 
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n/a

08/07/2023
Currently incarcerated
15-30, 15-30 consecutive
7.5-15 consecutive with 5 years suspended

Yes

Criminal conviction (RSA 159:3-a, RSA 637:3)

No

n/a

No

Yes
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13. LIST SPECIFIC QUESTIONS TO BE RAISED ON APPEAL, EXPRESSED IN TERMS AND CIRCUMSTANCES OF 
THE CASE, BUT WITHOUT UNNECESSARY DETAIL.  STATE EACH QUESTION IN A SEPARATELY NUMBERED 
PARAGRAPH. 

14. CERTIFICATIONS 
I hereby certify that every issue specifically raised has been presented to the court below and has 

been properly preserved for appellate review by a contemporaneous objection or, where appropriate, 
by a properly filed pleading. To the extent that an unpreserved issue is raised as plain error, I hereby 
certify that I have specifically identified that issue as plain error in section 13. 

   
 Appealing Party or Counsel 

I hereby certify that on or before the date below, copies of this notice of appeal were served on all 
parties to the case and were filed with the clerk of the court from which the appeal is taken in 
accordance with Supreme Court Rules 5(1) and 26(2) and with Rule 18 of the Supplemental Rules of 
the Supreme Court. 

    
Date  Appealing Party or Counsel 

State v. Adam Montgomery 216-2022-CR-577

1. Did the Court err in denying Defendant's Motion to Preclude Testimony of Kayla Montgomery?

2. Did the Court err in permitting Kimberly Frain to testify about rumors that the defendant stole the
guns?

3. Did the Court err in refusing to strike portions of the ATM video referencing character evidence?

4. Did the Court err in permitting testimony regarding the defendant's phone number being included
on the contact list of John Sargent?

/s/ Caroline Smith, Esq.

09/06/2023 /s/ Caroline Smith, Esq.
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TRANSCRIPT ORDER FORM 
INSTRUCTIONS:
1. If a transcript is necessary for your appeal, you must complete this form.
2. List each portion of the proceedings that must be transcribed for appeal, e.g., entire trial (see Supreme Court Rule

15(3)), motion to suppress hearing, jury charge, etc., and provide information requested.
3. Determine the amount of deposit required for each portion of the proceedings and the total deposit required for all

portions listed.  Do not send the deposit to the Supreme Court.  You will receive an order from the Supreme Court
notifying you of the deadline for paying the deposit amount to the court transcriber.  Failure to pay the deposit by the
deadline may result in the dismissal of your appeal.

4. The transcriber will produce a digitally-signed electronic version of the transcript for the Supreme Court, which will be
the official record of the transcribed proceedings.  Parties will be provided with an electronic copy of the transcript in
PDF-A format.  A paper copy of the transcript may also be prepared for the court.

PROCEEDINGS TO BE TRANSCRIBED 

PROCEEDING 
DATE 
(List each day 
separately, e.g. 
5/1/11; 5/2/11; 
6/30/11)

TYPE OF PROCEEDING 
(Motion hearing, opening 
statement, trial day 2, etc.) 

NAME OF 
JUDGE 

LENGTH OF 
PROCEEDING 
(in .5 hour 
segments, 
e.g.,1.5 hours, 8
hours)

RATE
(standard rate 
unless ordered 
by Supreme 
Court) 

DEPOSIT

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $

X $137.50 $
TOTAL
DEPOSIT $

PROCEEDINGS PREVIOUSLY TRANSCRIBED 

PROCEEDING 
DATE
(List date of 
each transcript 
volume) 

TYPE OF PROCEEDING 
(Motion hearing, opening 
statement, trial day 2, etc.) 

NAME OF 
JUDGE 

NAME OF 
TRANSCRIBER

DO ALL 
PARTIES 
HAVE COPY 
(YES OR NO) 

DEPOSIT 
FOR
ADDITIONAL
COPIES 

TBD

TBD

TBD

NOTE:  The deposit is an estimate of the transcript cost.  After the transcript has been completed, you will be required to 
pay an additional amount if the final cost of the transcript exceeds the deposit.  Any amount paid as a deposit in excess of 
the final cost will be refunded.  The transcript will not be released to the parties until the final cost of the transcript is paid 
in full.  
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10/27/2022 Final Pretrial Messer .5

05/16/2023 Final Pretrial Messer 2

05/23/2023 Motion hearing Messer 2

05/31/2023 Jury selection Messer 1

06/01/2023 Jury Trial Messer 7

06/02/2023 Jury Trial Messer 7
06/05/2023 Jury Trial Messer 7

06/07/2023 Jury Trial Messer 7

06/08/2023 Verdict Messer 2
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STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS.            SUPERIOR COURT
NORTHERN DISTRICT 

State of New Hampshire

v.

Adam Montgomery

Docket No. 216-2022-CR-00577

ORDER

The defendant was convicted after a jury trial of two count of armed career criminal, 

two counts of theft by unauthorized taking, and two counts of receiving stolen property. 

The defendant was sentenced on the theft and armed career criminal charges on today’s

date. 

Because the receiving stolen property charges are based upon the same two 

firearms as are charged in the two counts of theft, at the request of the State, and without 

objection from the defendant, guilty findings are entered on the receiving stolen property 

charges (Charge IDs 1964100C and 1964101C) and sentences are held in abeyance.

SO ORDERED.

August 7, 2023                                 _________________________
Date Amy B. Messer

Presiding Justice

8/9/2023 11:54 AM
Hillsborough Superior Court Northern District
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THE STATE OF NEW HAMPSHIRE

HILLSBOROUGH, SS. HILLSBOROUGH COUNTY SUPERIOR COURT - NORTH

STATE OF NEW HAMPSHIRE

V.

ADAM MONTGOMERY

216-2022-CR-577

MOTION TO PRECLUDE TESTIMONY OF KAYLA MONTGOMERY

NOW COMES the defendant, Adam Montgomery, by and through counsel, Caroline L. 

Smith, Esq., and respectfully requests this Honorable Court preclude the testimony of Kayla 

Montgomery at trial as a remedy for the State's discovery violation.  The delayed disclosure of 

statements in the State’s possession for four months profoundly prejudices Mr. Montgomery and 

violates NH Rules of Criminal Procedure 12(b)(7) as well as Mr. Montgomery’s right to a fair 

trial and due process guaranteed by Part 1, Article 15 of the New Hampshire Constitution.

1. Adam Montgomery is charged with multiple counts of Armed Career Criminal, with lesser 

included counts of Felon in Possession, as well as two counts of Receiving Stolen Property and 

alternative counts of Theft (hereinafter referred to as the gun charges).  

2. Mr. Montgomery was originally charged by complaint on April 4, 2022.  Counsel was 

appointed the following day. Mr. Montgomery was already facing charges in this Court for Second 

Degree Assault, Endangering the Welfare of a Child, and Interference with Custody from January 

2022.  The Second Degree Assault charge had been brought by complaint in January and was 

indicted in March 2022.

3. On or about April 21, 2022, the State provided defense counsel approximately 78 pages of 

discovery and numerous CDs of witness interviews and Facebook messages regarding the gun 

charges.  This was in addition to hundreds of pages of discovery and multiple CDs received on the 

original January charges.  

4. Mr. Montgomery was subsequently indicted on the gun charges on June 21, 2022.

5. A Dispositional Conference was held in both pending matters on June 28, 2022.  At that 

time, the State elected to proceed to trial first on the gun charges.  Jury Selection was scheduled 

for November 9, 2022, with the notation that trial was preferred the week of November 14, 2022.  

A deadline of August 3, 2022 was set for Suppression issues on both the gun case and the January 
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be held on November 22, 2022 at 8:45 a.m. SO ORDERED.
at trial is denied. The Court grants the alternative relief of a continuance. A status hearing shall
For the reasons stated on the record, the motion to preclude the testimony of Kayla Montgomery
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charges.  A Motion in Limine deadline for the gun charges was set for 15 days before the final 

pretrial conference scheduled for October 27, 2022. 

6. The State sent additional discovery in the form of documents and CDs in July, August, and 

September. 

7. Mr. Montgomery was again indicted on the Armed Career Criminal and Felon in 

Possession charges on August 22, 2022.   The new indictments read the same as the prior 

indictments, except that the new ones included additional prior convictions to support the status 

element. 

8. On September 7, 2022, a status conference was held which included discussion of the 

upcoming hearing on pending motions.  While the defendant was not present at the conference, 

defense counsel asserted Mr. Montgomery’s right to speedy trial with regard to the November trial.  

On September 28, 2022, a hearing was held on pending motions.  

9. On Friday, October 7, 2022, the deadline for the State's witness list, the State sent defense 

counsel, at 4:48 p.m., criminal records for its witnesses and CD 27.  The State’s witness list was 

also filed that day. 

10. Although Monday, October 10 was a holiday, both defense counsel were in the office 

working on the Motions in Limine due October 12, 2022.  They were able to download the 

discovery sent by the State and listen to CD 27.  The CD contained a new statement made by Kayla 

Montgomery on June 3, 2022.   

11. Prior to receipt of CD 27, defense counsel had received statements and transcripts of Ms. 

Montgomery regarding her purported knowledge of the guns at issue in this case and were prepared 

to cross-examine her at trial.  Her statements of June 3, 2022, however, completely changed the 

landscape of the gun cases. 

12. The State had the June 3, 2022 statement at the time of the Dispositional Conference on 

June 26 when it requested that the gun charges be tried first and trial was scheduled for November 

2022. However, they did not provide the statement to the defense.       

13. Nor did the State take any action to disclose the June 3, 2022 statement at the Status 

Conference held September 7, 2022, where, in response to a question by the Court, defense counsel 

asserted speedy trial on behalf of the defendant and indicated that defense counsel intended to 

proceed with trial as scheduled.  Nor was there a disclosure of the statement at the September 28, 

2022 hearing. 



14. It is true the State did not possess the June 3, 2022 statement when this case commenced 

and the original package of discovery was sent.  However, NH Rule of Criminal Procedure 

12(b)(7) provides for a continuing duty to disclose discovery information on a timely basis as 

material is generated.   

15. The delayed disclosure of more than four months by the State and on the eve of the parties’ 

deadline for Motions in Limine,  a time when trial strategy has generally crystallized, is profoundly 

prejudicial and violates Mr. Montgomery's rights to due process and to a fair trial as guaranteed 

by Part 1, Article 15 of the NH Constitution.   

16. The discovery rules outlined in the NH Rules of Criminal Procedure are set in part to ensure 

a fair trial and due process.  The prejudice caused by the State's disregard for its discovery 

obligations cannot be overstated.   This case is too close to trial to have the landscape change so 

dramatically when the State has had the statement for four months.  The only appropriate remedy 

for this violation is to preclude Kayla Montgomery from testifying at the trial in the above-

captioned matter.  See State v. Cotell, 143 N.H. 275, 281-282 (1998) (While courts should refrain 

from dismissing charges for discovery violations, “they should not hesitate to impose proportionate 

and meaningful sanctions to remedy a prosecutor’s failure to comply with a discovery order”.)   

 

WHEREFORE, Adam Montgomery respectfully requests this Honorable Court: 

A.  Grant the defendant’s request and preclude the testimony of Kayla Montgomery at trial; 

or 

B. Hold a hearing on this Motion if necessary; and  

C. Grant any other relief this Court deems just and proper.  

 

       Respectfully submitted, 

 
 
       /s/ Caroline L. Smith 
       Caroline L. Smith, Esq. 
       N.H. Bar #5992 
       N.H. Public Defender 
       408 Union Avenue 
       Laconia, NH 03246 
       (603) 524-1831 
 



 CERTIFICATE OF SERVICE: 
 I hereby certify that a copy of this has been forwarded to the Office of the Attorney General 
on this 14th day of October 2022. 
       /s/ Caroline L. Smith    
       Caroline L. Smith, Esq. 


