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see her again?

Afrer May 1lst?

No, that day.

Yes.

When did you seée hex?

Around 7 o'clock.

Where did you see her at 7 o'clock?

At her office.

And who were you with at that time?

My friend, Michael,

What's Michael's name?

Michael Welch.

How was it that you saw the defendant at her office at
7 o'clouk?

We were going out to eat and we just drove over to visit
Pam.

And when you got to the defendant’s offiice at 7 o'elock, who
else wasd present?

Jugt me, Michael and Pat.

And what happened at that time?

We just talked to her for a little while and then left.
Any discussions about the murder?

NO.
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When did you first learn of the murder?
The next day.

How did you learn about 1t?

I went to school, and during second period a guidance
coungelor, Miss Rinsman, came to my class and she asked if
Rachel and I ¢ould leave apd sald it was an emergency, and
then we got out in the hall and we were asking her what wag
wrong and she wouldn't answer us, and she went to get Bill
and J.R. out of class. Then we went to the guldance office
and sha told us that Mrg, Smart's hushand had been murdered.
Did she say how he was murdared?

Yesh, she zaid he was hit over the head.

What happened when she said that?

Rachel was shockad. BEill and J.R. acted it, they acted
shocked.,

What about you?

I was shocked,

Why?

Because I didn't think they were going to do it.

Why didn't you go to the police at this point?

Because., I was afraid,

What were you afraid of?

I was afraid I wag in trouble.
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Why did you think you were in trouwble?

Because Pam told me I was.

Can't hear you.

Because Pam told me that I would be.

Now, when did you next see the defendant?

At the wake.

Did you have any conversation with her at the wake?
Yes.

What did she say to you at the wake?

She gaid she was glad to see me but that she felt
uncomfortable with me being there and to tell Miss Kinsman
that I was ready to leavea.

How long did you end up staying at the wake?

About ten minutes.

And who did you go to the wake with?

Mrs. Kinsman, Bill and J.R.

And after you were at the wake and you left after ten
minutas, whe left with you?

Mrs. Kinsman, Bill and J.R.

So all of you stayed only 15 minutes?

Yezah,

Now, how long wag it -- after the murder was it before the

defendant returned to school?
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A About a week.

Q And after she returned to school, can you describe what you
observed between the ralationship of her and Bill Flynn?

A They just spent more time together.

Q How do you know?

A Because Pam was always telling me, like me and Bill went out
last night and did this and that, and Bill was just at her
office more often. He was skipping class.

Q Were you spending as much time with Bill and Pam at night
as you were before the murder?

A No.

Q Wwhy not?

MR. SISTI: I'm going to object, Speculation.

Q Is there a reason that you know of?

A Because I wasn't invited.

THE COURT: Objection's overruled asg to that particular

guesticn,

Q Why were you not spending as much time with them?

A Because I was trying to avoid her.

Q Why were you trying to avoid her?

A Because I wanted to avoid the whols situation.

Q and yet, you hadn't gone to the police?

A Not == not in May.
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Now, did you have any conversatilons with the defendant

after the murder about the murder?

Yasg,

Can you tell us what these couversations were?

She just described -- Qescribed Greg, and she said there was
a candlestick holder on the floox and that his briefcase was
on the floor, and she said the deg was locked in the basement
and she said her furniture wasg ruined.

How was her furniture ruined?

By the police. The fingerprint dust.

What alse did she tell you?

She told me she couldn't believe how stupid the boys ware
that they'd thrown gloves out in the field.

When did she tell you this about the gloves in the field?
When she wag discussing the murder,

Is this the first time you saw her, couple days after, do
yvou have any recollection?

It was at least a week. It was when she came back to school.
What else dld she tell you, anything else?
That's it. That's all I remember,

I'm sorry?

That's all I remember.

And how often were you talking about it after the murder

~
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of Gregory Smart?

A Not often.

iQ Did there come a time when the defendant no longer lived in
Derry?

A Yes.

Q And do you know where she moved to?

A Yas,

Q Whera'd she move to?

A She moved to Hampton.

8] How do you know she moved to Hampton?

A Because I -- I gaw her gondo.

Q Ang how many times wera you at her conde in Hampton?

A I don't remember.

Q A lot of times, a few times?

A Like three or four times.

Q Now, did you and the defendant ever discuss the police?

A Yes.

0 And what were theose discussions?

A Pam just told me what -- she told me what to do if I == if
they asked me to take a lie detector test. She told me like
not to answer opinionated gquestions.

Q why did she think you would have to take a lie detector teast,

did she say?
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No.

Had the police evar talked %o you at this point?

Yes.

When was the first time the police had spoken to you?

May 21lut.

And where did they gpeak to you?

My house.

And prior to speaking to the police at that time, did you
have any discussiong with the defendant about it?

Yes.

What was said at those discussions?

She just said to deny everything.

And what else?

She told me that in case they mention fingerprints found in
the house to Bill, just say that we'd been up there during
February vacation to work on the orange juice commercial.
Anything else she tell you?

I don't remember,

I'm sorxy?

I don't remember anything else.

Now, what happened to the furniture that got ruined by the
fingerprint powder?

I don't khow.
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Wall, 4id the defendant move into her new apartment in
Hanpton?

Yes.

Did she --

She didn't move in new furniture in there, no. She got ——
she got new furniture. 8he didn't move the ©ld furniture
there.

Did she tell you how she paid for the furniture?

With her insurance moneay.

Did she ever talk to you how much insurance she had?

No.

Never?

She wouldn't tell me.

what do you mean by she wouldn't tell you?

She didn't want to discuss it. She —-

When was it that she wouldn't discuss it?

After the murder she did say she was sure Greg would have
a lot of insurance begause he worked as an insurance sales-
Man.

Uh~huh. When &id she say that; that was before or after the
murdar?

Before.

How often were you seeing the defendant at this time?
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Not very often,

Well, what does that mean? Were you seeing her everyday,
once a week?

Well, during school I saw hexr everyday.

Were you still being an intern for her at this time?

In May, yes.

So when she came back to work a week or so after the murder,
did you see her everyday during school?

Yas,

And during those times were you seelng Bill Flynn?

in her office, ves.

That's what I meant, yeah.

All right. Oh, I was seeing him like dating.

Did you see Bill Flynn in her officez?

Yes.

Did you ever see anyone else in her office beside Bill Flynn?
J.B, and Pete once in a while.

How often was J.R. there?

Not often. I only saw him like once or twice.

What about Pete:; you saw Pete there?

I don't —— I'm not sure.

Now, when 4id school end that year?

June.

[T -




Q Sorry?

a In June.

Q Do you khow the date it ended in June?
A No,

MR. MAGGIQTTO: Judge, could we take the morning racess at this
point?

THE COURT: All right. We'll take a short recess.

[Recess at 10:33 a.m.]

THE COURT: Go ahead.

BY MR. MAGGLOTTO:

Q Cecelia, I'd like to c¢all vyour attention to June 10th, 1990,
Do you remember that day?
A Yas.

Q Can you tell us, did you see the defendant that day?

A Yes.

Q Can you tell us when you first saw her?

A I went to a conpert and we stopped by her house afterwards.
Q Whe went to the concert?

A Me and Michael,

Q Michael Welch?

A Yep.
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When you say you stopped by afterwards, what time of day
was it?

It was night.

And where did you stop by?

Where?

You said, "we stopped by at night." Where d;d you stop by?
Her c¢ondominium.

Which condeominium was thia?

In Hampton.

Who was with you besides Michael Welch: nobody else?

No.

When you got to the condominiuvm, who was there?

Just Pam.

Anybody else?

No.

Can you tell us what happened when you got there?

She gaid =-- Pam told me to go upstairs, go I told Michael
I had to go to the bathroom, and I went upstairs and Pam
told me that the boys -- that the boys were discussing the
murder, and Ralph had overheard and that Ralph went crazy
and he started yelling and screaming, and he -~ Pete got in
a fight with Ralph and beat him up, and the boys, J.R. and

Pate came over her house and she sald Bill was already there.
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When you say the bhoys wera talking about the murder and
Ralph Welch averheard it, did she specify whoe she meant?
Pete, J.R., and that's all I know.

Now, did she say where that took place that Ralph Welch
overheard the conversation?

At J.R.'s house.

And you said they came over and Bill was already there. What
did she say?

She told me Bill was at her house, and J.R. and Pete cane
over and told him what happened.

Did she say when they'd come over?

In the morning.

What day?

That day, June 10th.

And what else did she say about when they came over?

She said they didn't know what to do, and they discussed
with her whether they should go to the police or thay should
just run, and I guess Pete and Bill just -- they took off,
and she told me she didn't know vwhere they were going, and
she took J.R. back t¢ his house.

When she took J.R. back to his house, did she say what time
of dav this was?

No.
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And where did she take him back to?

She =~ she was taking him back to his house in Seabrook.
And did she say why shie was taking him back to his house?
Yes, begause his parents called and said there was an
eMergency.

And do you know what else happened after that?

Ehe brought J.R. home and just his uncle wag home, and she
gaid == that's about all I know, T know that my parents
saw her at the laundromat but -=-

Well, you can't tell me what your parents say, only what
you szaw and know. OQkay?

Yep, That's it.

What else happened?

On June 10th?

Yeg. What else did she tell you, 1f anything?

She told me that if Bill and the boys were gmart, meaning
Pete and J.R., 1f they were smart they would jusat say
Raymond and Ralph did it since they knew so much.

Where was all this conversation with the defendant taking
place?

In the guest bedroom.

Upstalrs or downstairs?

Upstairs.
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Michael Welch present for any part of this conversation?
No,

Where did Michael Welch park his car that night?

In her driveway.

Now, how long were you at the defendant's house for?

About 20 minutes.

And what was the defendant's appearance when she was talking
to you about thisg?

She appeared to bhe nervous.

Why do you zay that?

Bacause she just acted nervous and upset. She was talking
fast and she was shaking.

So what happened after that?

8he asked me if I wanted to stay the night, and I said yes
and Michael left, and we left behind him, and I went to my
house to get clothes, and then I went to Michael's to get
my pocketbook out of his car, and then --

Get what out of his car?

Excuse me?

You said to Michael's to get what?

My pocketbook out of his car,

Tou left your pocketbook in his car?

Yes,




1351

When you left the defendant's house to go to your house to
get clothes, what time was this?

I'm not sure.

and who was driving?

I don't remember.

So what happened after that?

I'm sorry. I was driving. On the way home we got pulled
over.

Pulled over where?

Hampton Beach.

By who?

The police.

How many police?

fhere wag a paddy wagon and two or three cruisers and
mounted patrolman and cops on motorcycles.

And what car were you in?

Pam's CRX.

How long did they pull you oveX for?

About five or ten minutes.

and then what happened?

They just pulled us over, and I explained to them that I was
== I didn't have my license, and I asked them what their

probable cause wag for pulling me o@ver, and they said they'd
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tell me in a minute. They told us to hold our hande up s0
~-- and the put the spotlights on us, sald they came back and
pulled ovaer the wrong car and that we could go,
Now, when was this, in your trip golng to yeour house, coming
from your house?
Coming back.
Fraom your house?
Yeah.
Now, was this before Michael's house --
After,
Let me fipish the question for the stenographer.
It was after Michael's house? ‘
Yes,
Do you know about what time of night it was?
NO.
And how did the defendant react when you were pulled over?
We were just scared.
Now, what happened after that?
We went back to Pam's houseé.
And gpent the night?
Yeah.
Now, what happened the next day?

1 went to school, and then I went to Pam's house during
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lunch and I was going to stay there and go to sleep and then
just go to driver's ed that night, and I -- I got a -- 1
got scared when I was alone so I called my friend and had her
come pick me up and I want to her house and went to sleep,
and my mother e¢alled and said the polica wanted to guestion
me,

0 What time of day was it that you'd gone to sleep at your

frisnd Heather's house?

A Around 2 o'clock.

Q In the afternoon?

A Yes.

Q Why was it you were going to sleep at 2 o'glock in the
afternoon?

A T was just tired from being up all night.

0 Sso what happened after your mother callad you?

A She —- my mothar called and sald that the police wanted to
see me, and she wag going to pick me up at Heather's house,
and she picked me up at Heather's house. On the way to the
police station, she said Pam wasg meeting ug there.

Q What police station did you go to?

A Seabrook.

About what time did you get there?

i

A I'm not sure.
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Q S0 what happened when you got to the Seabrook police station?

A Pam was wailting in the parking lot.

Q I'm sorvy?
A Pam was there waiting in the parking lot.
Q Who was Pam with?

A Herself.

Q And did you see Pam's car?
A Yas.
Q Did you have any conversation with her at that point?

A She just told me to tell the police that I wanted her to go
in with me, and she complained that they'd shut her out of
the investigation, that they weren't telling her anything.

Q And who's this said in front of?

A My mother.

Q S0 what happened after that?

A I went into the police station, and they questioned me,

Q And who questioned you?

A Captain Jackson, Detective Pelletier. I think Barry
Charewicz.

Q Is this the first time you'd been to the Dexry Pollce
Dapartment?

A This iz at the Seabrook Police Department.

0 I'm sorry. Is this the same place you spoke to them the
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the last time on May 218t?

No.

Where was the May 21lst conversation?

At my house.

And this ohe took place in Seabrook?

Yes.

Now, how long did you speak to them for?

About an hour and a half.

and who was present desides Detective Charewicz, Detectiva
Pelletier?

My mother and Captain Jackson,

what did you tell them?

I t0ld them I didn't know anything, and I told them the
gtory that Pam said to tell them about the -- filming the
commercial during February vacation, Bill going to her
house.

and how did the police react to the information you gave
them?

They just wrote it down.

I'm sorry?

They just wrote it down.

Were they upset?

They ware upset, yeah.
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Did they say anything to you?

Yeah,

Who?

Captain Jackson.

What'd he say?

He gaid that if they found out that I was lying to them, he'd
go next door and indiet me on charges of -~-

For what?

Hindering evidence.

How did that make you feel?

Scared.

50 what happened after that?

I went to driver's ed.

And when you left the interview --

Yes,

-~ was your mother present for the entire interview?

Yeah,

80 what happened after the interview?

We walked out to the waiting room where Pam was waiting, and
she just sald —- she just asked me some guestions.

What did she ask you?

She asked how did it go, what did they say, and just typical

gquestions like that.
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Now, at this point are you aware of whether or not any of
the boys had heen arrested?

Yes.

Were they arrested at this point?

Yed. I think so.

And what you told them on June 1lth, 1990, is that the same
Information you'd given them on May 21st?

Pretty much. Except for the story about us goilng over there
on vacation. Pretty much,

I'm sorry?

Pretty much, yeah.

You mentioned earlier about the defendant telling you how to
take a polygraph test?

Yeah.

What specifically did she tell you +o do?

She told me take the guestion and to change it around in iy
mind and -- so that I ecould answer the guestion, I'd think

I was answering honestly and that way it wouldn't show on
the pelygraph test.

When did she give you this information? Whan did she tell
this to you?

After I went to the police and I told her that he'd threatensd

to indict me, and she said that I'd probably have to take a




lie detector test,

Now, did you and the defendant ever discuss what would
happen if Bill Flynn was arrested?

Yes, that he wouldn't talk. Pam said that he wouldn't say
anything,

Who =aid that to you?

Pam,

When did she say that to you?

Why ?

Where, when and why?

I'm not sure where she said it.

What did she just say?

Bhe just said that -- that she wasn't worried about Bill
telling on her bhecause ha loved her, he wouldn't -=- he
promised her he wouldn't say anything, and beside -- and she
said that if he told then that's just admitting the murder,
and as far ag he knew, he was just confessing.

If he what?

If he told of her involvement, that would be admitting to
the murder, and up to then he wasn't as far ag ghe knew.
Did you see the defendant again after that night?

Yes.

Where?
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A I had to go to court with her that Wednesday.

Q Ckay. And what court were you going to?

A Newburyport District Court,

Q And what was +that for?

A For the accident we got in Salisbury Beach.

Q And who went to ourt with you on that day?

MR. 8ISTI: Your Honor, that's all been asked and answered,

I believe.

Q Let me put it in proper time frame. This is the time you
talked about earliar where you went to court?

A Yes.

Q 50 that was after this arrest on this Wednesday?

A Yesn.

Q Besides telling us what you already told us you and Pam
discussed at that time about tesgtifying, did you have any
discugsions with her?

A Yes, she asked what people were saying about her.

Q What did you tell her?

A I told her people were saying that she paid the hoys a
thousand dollars aplece.

0 What did she say to that?

A She said that wag stupid, that she didn't.

What else did she say?
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A I told her that -- she was saying she gave them the speakers
and she #aid that was stupid, he was going to pay her for
them when he got a job.

Q Who was "he"?

A J.R.

| Q And had you evear discussed speakers and payment -- I mean,
let ma rephrase that.

Had you ever discussed speakers with Pam and the fact
J.R. had them before this date?

MR. SISTI: Objection, Your Honor, on the grounds it's lead-

ing.

THE CQURT: Sustained.

Q Is this the fixst time you'd ever talked about that?

A I don't remember.

Q@ And what happaned after that?

A After we testified?

Q Yeah. Just what was the next —- this was June, this is
Wednesday?

A Yeah,

Q Do yau know what date that was?

A The 13th.

Q Okay. Did you evear talk teo the pollce again?

A Yeah, the naxt day.
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And that wag on Thursday?

Yes,

What time of day 4id you talk to the police at this point?
It was like 12 at night.

And did vou contact them or did they contact you?

We called them.

Who is "we"?

My mother and I.

And what time did you call them?

Around 11,

Where'd you call them from?

My house.

And who was present whan you called them?

My mother, My Aunt Shirley, me, my stepfather and my sister.
After you called them, what happened next?

We went to meet them.

Where did you go %o meet them?

Dunkin! Donutsg,

I'm sorry?

Dunkin'! Donuts.

When you got to Dunkin' Denuts, who, if anyone, did yvou see?

Wa gaw Captain Jackson, but 1t was closed so we went Lo

Friendly's.
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Q 2nd who went to FPriendly's?
A Sergeant Byron, Captain Jackson, my Aunt Shirley and my
mother and me.,

Q Who'd you speak to at that time?

A Captain Jackeson and Sergeant Byron.
Q And how long did this conversation take place at Friendly's?
A I'm not sure.

Q And then where'd you go?

(A We went back to the Derry Police Department.

Q and what time did you get to the Derry Police Department?

A Around -~-

Q Sorry?

A -- quarter of one,

Q What happened at the Derry Police Department?

A I sat in a Jlittle rcom and they videotaped -- well, they
asked me questions and I answered them about what I'd just
told them at Priendly's.

0 And who did the videotaping of you?

A Detective Pelletler.

0 And who else?

A Captain Jackson,and Sergeant Byron asked me the questions.
@Wb g Mow, after that night did you have any further involvement

with the police?
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After?

Yasg.

Yas.

And what involvement was that?

I did -- they put a tap on my phone, and I wore a body wire.
When was the first time they put a tap on your phone?

The 19th of June.

And when did you first discuss that with the police?

The l8th.

And how did you feel about doing that?

T didn't think it would work.

Why?

Because Pam had told me not to discuss anything over the
phone because she was afraid her phone was tapped. ler
work phone -- her home phone she gsaid not to discuss it in
her house bacause she didn't know if her house was bugged.
When did you have these conversations with Pam?

On June 10th we discussed it in her house. Mogt of the time
we discussed it in her office.

Wera these conversations with Pam before June l0th, after
June 10th?

Before.

Now, who was present at youxr house for this pheone tap?
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Captain Jackson, Detective Pelletier, my mother, me, and X
don't remember if there was anyone else.

How many phone calls were made, do you recall?

I called Pam and then she called me back, and then I'm
pretty sure I called her again.

Now, hefore doing this phone tap, did you discuss it with
your mother?

Yes.

Discuss it with the police?

Yes,

And what, if anything, did they tell you to say or try and
say over the phone, anything?

Just == just things to try to get her to talk about it.
How did they give you information about what to say?

They wrote it on a slip of paper,

And do you know after that day whether or not you had any
other involvement with the police?

Yes, I 4id.

When was that?

July 12th.

Now, between June 19th and July 12th, did you have any
conversations or discussiong wlth the defendant?

If she called my house and I answered the phone, I had to
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talk to her, and they weren't lengthy discussions, though,
and ghe'd visit me at work.

When you say visit you at work, where was work?

Papa Gino's.

How often did you see the defendant between June 19th and
July 12th?

Probably once or twice.

1s that usual?

No.

and what happened on July 12th?

I wore a body wire and I went to Pam's office and discussed
the murder with her.

Bafora putting on the body wire, did you discuss your
willingness to do it with the police department?

Yes.

Discuss it with your mother?

Yes.

Were you willing to do it?

Yes,

Now, where was the body wire put on you?

On ny right side.

Well, where was this done, at your house or at the police

station?
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Oh, at the police station,

Which police station was that?

Seabrook.

And do you know what time of day this was?

I'm not sure,

How -- where did you talk tp Pam?

At her office.

And in SAU 217

Yeah. I was at the police station around noontime because
I went there after she got off hexr lunch brealk, and that
ends at quarter of one.

Who were you with when you went to talk to Pam at this time?
My cousin, Traci.

Where was your cousin, Traci, while you were talking to Pam?
Ehe waited in the car,

Did anyone go in with you?

No.

Was anyone inside the offlce when you were talking to her?
I don't remember if her secretary was in that day or not.
How did she react when she first saw you?

Surprised. Excited.

Now, did you contact her or did she contact you for this

meeting?
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I don't think that anyone contacted anyone. I think I just

went over there to see her.

Just showed up?

Yeah.

New, how long did the conversation take on that day?

About a half an hour.

Now, after that day, did you ever gpeak to her again?

Yag,

When was that?

July 13th, -

And how did that come about?

I drove my mother's car over to her office, and I waited

in the parking lot.

And what were you telling her that you had to see her again

for?

I told her that I had to mest with Captain Jackson, and that
ha'd called and I was supposed to meet with him and that -—- |
I think I had told her the day before I was supposad to meet
with the Attorney General, and Friday I told her that I was

meeting with Captain Jackson and said that I wasn't meeting

with the Attorney General.

Now, tell us what happened on the 13%h. Where were you

outfitted with the wire?
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At the police gtation.

Which one?

Seabrook.

And how did you get over to SAU 2172

My mother's car.

Anyone with you at this time?

No.

And do you know where the police were inh the parking lot at
that time?

They were in a van around the corner, and they were in a ¢ar.
Now, did you have occasion to listen to the recording of
those conversations since those days?

Yes.

Fair and accurate recordings of the conversations you had

with the defendant at that time? .
Yes.

Now, after the July 13th conversation, how had you left it
with the defendant as to when you would gee her again?
That night.

And what was the plan?

She asked 1f I wanted to come over, and I said if I could
get my mother's car I'd come over and we'd go out.

What happened that night?
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I left for Missouri.

How long were you in Missouri for?

Until the last -- until like July 30th.

Now, before you left for Missouri, do you have any contact
with the defendant?

Not after the body wire, no.

So after the body wire you had no contact with her before
you left for Missouri, is that correct?

Right.

And what happenad when you came back on July 30th?

I -- on August lst I galled. I did another pheone tap.

And what was said at that time, anything?

Wo. I was just calling her because she'd been calling my
house all week, and I told the police that and I just called
her to lat her know that I'd baen away in Missouri and
that's why I hadn't been home.

And what happened on August lst after this phone ¢ali?

Pam was arrested.

Now, after Pam was arrested, were you aver gontacted by the
maedia in this case?

Yeg.

And what kind of contact were you getting from the media?

They were calling me all the time, asking me to go on shows,

Ll apmeg B ¢ nesnma o [ RPN,
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to make comments to the newspapers.

When did all this start?

After Pam's arrest.

Do you know how sgon after Pam's arrest?

A couple of days.

How did they find out about you, do you know?

Because it was on the affidavit for arrest, or indictment,
whataver it is.

And you know what newspapers, what media people were
contacting you?

Just about everyone in the area.

I'm sorry?

Just about everyone in the area.

and what were you doing at that time?

felling them that I had no comment, and then I went on
"Current Affair" because --

Befora going on "Current Affair," did you ever go on TV in
New Hampshire?

Channel 9.

Who'd you talk to on Channel 27

Bill Spencer.

Why'd you talk to Bill Spencer?

Because he'd called my friend, Rachel, for an interview, and
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she was giving one, and she wanted me to come over with her
so he could talk to us both at the same time about the boyg'
arrest,

Do you know when this was?

This was like before Pam's arrest,

Okay. 8o this was before Pam's arrest. Was this before you
did the body wiras?

Yeah.

After Pam's arrested, wers you ever contacted again by
Channel 97

Yeah.

Did you ever talk to them on TV again?

Yeah.

bid they contact you or did you contact them?

They contacted me.

And you sald something about "Current Affairg.® What was
"Cuxrrent Affairg"?

It's a show that's on 1like a half an hour, just like a news
coverade show.

How did you get in contact with “Current Affairs"?

The lady, Terri Whitcraft, kept fcll&wing my friend, Rachel,
around, and szhe was driving her c¢razy, and Rachel's mother

called my mother and begged her to please talk to the




1372

woman so0 they'd leave her alone,

And why didn't she just come to your house Instead of
bothering Rachel?

Because she didn't know where I lived, to my knowledge.
And after you met with Terri Whitcraft, what happened?

I -- I went on the show, and then all sorts of production
companies were calling me and they wanted to buy my rights
to make & movia,

Now, do you know when about "Current Affair" was?

No, I'm not sura.

Was it —-

It wag -- the day that we taped, it was like August 20th,
It wag the day of 0lde Home Day in Seabrook.

Olde what day?

Olde Home Day. Tt's just a fair.

And where wag it taped?

At my house, and they followed me to Olde Home Day, but I
didn't know they were going to do that. They just did that
on their own.

Uh-huh., BAnd besides "Current Affaire," were you on any other
program?

Yeah, I was on "Hard Copy."

What's "Hard Copy"?
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Just a news coverage show.

Did you contact them or did they contact you?

They contactad me.

and when was "Hard Copy"?

It was after "Current Affair."

Do you know when?

No.

And what happened on "Hard Copy"?

T don't —- I'm sorxy, I don't understand.

Wwell, what'd you do on "Hard Copy"? Who'd you talk to, do
you remembar?

I talked to bean Vallas, and he just asked me gquestions
and I answered them.

And where was that fLilmed?

In my house.

Do you know when that wag filmed?

I'm not sure. I think it was like early September.

Were you paid at all for either of these appaarances?
Yes.

What were you paid?

"Hard Copy" paid me a thousand dollars, and "Current Affair"
paid me three hundred.

And why did they give you only three hundred?
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T ki

The lady said that they don't pay people to go on their show,
but I was supposed to babysit that day and the person
cancelled and ghe thought that I cancelled because of them,
and I sxplained to her that the othsr lady had cancelled
but she still wrote me out a check, and I didn't even look
at it until they ware gone, I didn't know how much it was
for,

Now, you said preduction companies were contacting you.

How were they contacting you?

They were calling me.

How? I'm sorry, ¥ didn't hear what you said.

They were calling me on the phone,

How many different production companies were calling you?
I'm not sure how many, TLike five or six.

Now, who was handling all these phone calls at this time?
Well, we were getting the phone calls, but we got a lawyer
and told -- whenever someone called, we said, "Just call my
lawyexr . "

Wag your mother working at +his time?

Yes.

What does she do?

She's a nurse's aid.

Whera?
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In Amesbury at Maplewood Manor.

What about your stepfather?

I'm not sure if he was working or net. He's labor in the
urnion and right now he's laid off.

8o what point did you hire a lawyer?

At what point?

Yeah, what time? Was it in August, September?

Septenber.

And who hired the lawyer?

My mother,

And what was the lawyer's name?

Inneg. Scott Innes.

bid you ever talk to the lawyer about this?

Yes.

And what happened after you contacted 2 lawver?

We just told all the people to call him. And then he == I
decided on the company that I liked, We had companies
coma to my house and talking to me, and I picked a company,
and then he just negotiated like the money part,

Which company did you pigk?

Once Upon A Time Productions.

Why did you pick Once Upon A Time Productions?

Bacause that's the guy I liked the best., He was nice, and




1376

he didn't try to bribe me, and he was just the nigest person,
Now, who drafted the contract for you?

My attorney.

And what was the terms of the contract, as far as payment
goes?

If they make a movie then they pay me a hundred thousand
dollarg, and it goes into a trust fund and I'm not allowed
to touch it until I'm like 21 because of the Jackie Cooper
law, and that's it. But it's their decision whather they
make the movie, and there's nothing in the contract about
the outecome of the trial or anything. 1It's just if they
decide to make a movie.

And since you entered into that contract -- do you know the
date you entered into that contract?

I'm ngt sure,

Early September, late September?

I think it was late September.

Have you talked to anyone from Once Upon A Time Productiong
since late Septembar?

No, my lawyer talks to them.

You haven't spoken to anyone?

Not that I know of,

Have they ever contacted you and told you they were or were
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net going to make a movie?

No.

And have you ever received any money from them at all?

Yas.

What?

Two thousand dollars.

What was that for?

They paid me two thousand dollarg when I signed the contract.
For what purpose?

For gigning my rights.

And do you know what the purpose of the twe thousand dollarsg
was?

No.

Now, on the tape of -- on your conversation of July 12th,
the names Billy, Bill are menticned.

Yes.

Who are the two Billy's on that conversation?

Bill Flynn and Billy Springer.

And who 1s Billy Springari?

He was my boyfriend.

And how long was he your boyfriend for?

For like twe weeks.

What was that two-waek period?
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In May.

Now, did you have any conversations about the murder of
Gregory Smart with Pete Randall?

No.

Did you aver have any conversations about the murder of
Gregory Smart with J.R. Lattime?

No.

After the murder of Gregory Smart, 4id you have any
conversations with Bill Flynn?

Yasz.

When was that?

The day of the wake.

After the wake, did you have any further conversations with
Bill Flynn?

I don't remember,

Talk a moment te think about it.

After the wake?

After the wake.

I don't remember.

No?

NG .

Okay. Did you ever visit oxr see them &t ADC?

In what?
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0

A

Did you ever see them while they were incarcerated?

No. ﬂ

Did you ever tell anyone about your knowledge in this case
besides the pollce?

Yas.

Who is that?

Cindy Butt.

Who is Cindy Butt?

A girl that I worked with at Papa Gino's.

When Aid you tell Cindy Buti?

Bafore Greg was killed.

How many weeks before?

I'm not sure.

And how did the conversation come up?

T 4ust told her -~ I just sald that -- that I == I had a
friend who wanted her husband killed,

Whnere were you at Papa Gino's during the convergation?

in the upper dining room. We were on break,

MR. MAGGIOTTO: Just one moment, Youx Honor.

[Pause - Mr. Maggiotto and Ms. Nicolosl conferring

quietly.]
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MR. MAGGIOTTO: I have no further guestions.

CROSS-EXAMINATION BY MR, SISPI:

Q

A

Are you comfortable, Cecelia?

Excuse me?

Are you comfortable? Everything all right?

Yeah.

Good, Let me try to help you remember time a little bit
with regard to Cindy Butt. That was the subject area that
you ware just asked about by the prosecution.

Wers you talking to Cindy Butt about this murder about
the same time that you were attempting to get a firearm
for Bill Flynn?

I don't -=- I don't know what time I was talking to Cindy
Butt.

Well, you gald it was before the murder, right?

Uh~huh.

and can we just estimate? Was it in April?

T don't know.

Well, when did you know that a murder was golng to take
place?

Around February or March.

February or Marxrch?

That's when I found out,
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That's when you found out that a murder was going to take
place, right?

That Pam -- that's when I found out that Pam wanted her
hugband murdered.

Whan did you start trying to get a gun for Bill Flynn to
kill Greg Smart with?

I don't know when the date was.

You don't know what the date was?

No, but Bill asked me if I knew where they could get a gun,
and I told them two places, I never went looking for a gun
for them.

You nevex went looking for a gun for them?

No.

Bill == Bill asked you where he could find a firearn?

I'm pretty.sure, yeah,

Okay., And what did you tell Bill?

I told Bill that my father had a gun.

Okay.

And I told him that a girl that I worked with at Papa Gino's
had a gun.

Did you give Bill a call and say, "The girl with the gun,
who has the gun in the car is here at Papa Gino's now"?

Yesg.
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Okay. Now, that was Bill that you called, right?

I'm not sure who I called. It was Bill that came.
Well, on direct you told Mr, Maggiotto that you called Bill

Flynn.

Yog,

Did you ¢all Bill Plynn?

Yes, I ¢alled thenm.

Did you call Bill Flynn?

I think so,

Qkay. We're talking abbut Bill Flynn. This would have been
in what, March of 19907

I'm not suxe.

Okay. But this is Bill Flynn. He's just an acquaintance

of yours?

He's a friend of mine.

He's a friend of yours?

Yes.

All right. Was he as close a friend ag, let's say, Pam
Smart?

I don't know if Pam was really ever my f£riend. You'd have
to ask her,

Back when you were trying to f£ind a firearm to kill Greg

Snart, did you gonsider Pam your friend?
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Yes.

Okay. Was she a better friend, in your consideration, than
Bill Flynn?

Yes,

But it was Bill Flynn that you called so that you could get
4 firearm te him, right?

Yes, and Bill was getting a firearm to kill Greg for Pam.
Yeah, because that's what Bill told you, right?

That's what Pam told me.

Tell me about the conversation you had with RBill Flynn when
you say the woman with the firearm's right here at the
regstaurant right now.

I don't remember the exact conversation.

Did he say he'd be right over?

Yeah.

Did he say he'd be right over because he just wanted to show
Pam a firearm?

No, he wanted to get a firearm.

He wanted to get a firearm so he could kill Greg Smart?

For Pam, ves.

Not +o show a firearm to Pam just to placate her, just to
say here's a firearm?

No.

-4 i L A
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Okay. AaAnd then that didn't work because apparently Bill
goes through the car, right?

Yes.,

And he doesn't find the firearm?

No.

Who is this person anyhow that you're setting up for this
thaft?

My friend, Tammy.

Your friend who?

Tammy. A girl that I worked with at work.

I mean --

That I used to work with.

Does gshe know that you're setting up something so that
somebody's going to steal something from her car?

No.

What's Tammy's last name?

I think it was Robertson, but she got married and I'm not
sure what her last name is now.

Did you aver tell Tammy that you were trying to stesl a gun
from har car?

Nao.

Oh., Did you know where Tammy lived back then when you were

trying to have Bill steal & gun from her car?
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Yes.

And did you tell Bill where Tammy's car would be parked that

evening?

It was parked at Papa Gino's.

Did you discuss with Bill where Tammy lived?
I don't remember.

You don't remember?

No,

Did you discuss with BLi1l that if he really needed a firearm

you think that your father had a firearm?
Yes.

What kind of firearm did your father have?
A shotgun.

A shotgun. Was Bill interested in that?
No.

fle didn't want a shotgun?

Not that I know of.

I'm gorry?

He didn't want a shotgun.

pid he tell you why?

No.

But he wasn't interested?

He —— he never asked any ¢uestions about it or anything.
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0] All right. But you gave him that information, right?

A Yap.

2 How did Bill get over to Papa Gino's to steal the filrearm,
do you know?

A I don't know.

Q pid you ever find out?
A NG,
Q But you knew that the firearm was to be stolen and utilized

for the express purpose of killing Greg Smart?

A I didn't think that they were going to.kill Greg whether
they had a gun or not.

Q All right. Let's go through some timing then, all right?

Was this attempted theft of a firearm before this

so~called first attempt to kill Greg Smart?

A Ne.

Q It was after this so~called first attempt to kill Greg Smayt?

A I'm not sure when it was,

Q You don't know whethey it was in March or April or February?

A Probably like in Apxril.

0 Probably like in April?

A That's what I said.

Q Do you know if it would be within two and a half weeks of

Greqg's actual murder?
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A Could have bean.

Q Could have heen?

A I'm not sure,

Q You're not sure. Well, I mean, was it during a %time that you
tegtified to this jury about that you didn't want to know
anything about --

A No,

Q ~= killing Greyg Smart?

A No.

Q No. Was it like within a few days of that two-week period?

A I don't know.

0 Wag it within a month?

A I said I'm not sure.
0 I mean, do you really have no recollection of this?
A I have no idea what day it was or what the date was. I

don't know.

Q Isn't that kind of a kig thing, though, somebody saying can
you get me a gun so I can kill somebody?

A Yaah, and I reamember doing that. I remember that conversa-~
tion. I don't remember when it was.

0 On that same topic, when you had thig heart-to-heart,
truthful convarsation with the police on June l4th, 1990,

did you discuss with the police that you were trying to get
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a firearm to kill Greg Smart?

I don't remember.

You den't remember.

I don't think I d4id.

By the way, wasn't that the day that you told Mr. Magglotto
and thig Jjury =-

Uhk-huh.

-- that you were going to tell the truth to the police?
Yes,

But you didn't tell the truth to the police then?

I told the truth as I remembered it. It was late at night.
I told everything I could remember, and I did tell them, as
s0on as I remembered about that I told them.

Well, okay, like 48 hours later after you got a little rest
you give them a call and fill them in?

f don't remember when I told them. I just remember that I
told them.

Who did you tell so we can check on that?

I'm not sure.

Now, the Attorney General's Office obviously knows about
thig attempt to supply a firearm for a murder, right?

Yes.

How long have they known about it?
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I'm not sure.

You're not sure?

Nope.

Coupla of weeksa?

I'm not sure.

Well, how about this, was it before Christmag that they
knew?

I don't know.

You have no idea?

No.

You know, was it somebody from the Attorney General's Office,
the Derry Police Department or the Seabrook Police Deparxrtment
that you would have discussed this with?

It was either the Attornay General's 0ffice or the Derry
Police Department. I wouldn't discuss it with the Seabrook
Police Department.

Would it have been in Derry, New Hampshire, would it have
pean at your home or would it have been in Concord where the
Attorney General's Office is located?

I don't know.,

You don't know. Now, we didn't get to depose you, but an
attorney did get to depose you in this case, didn't ghe?

Yes.
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Angd didn't that attorney ask you at a deposition your
knowladge about whether or not the boys were ftrying to
procure a firearm?

I think so.

Did you tell that attorney under oath whether or not you
were involved in an attempt to procure a firearm for Bill
Flynn?-

I don't remember.

You den't remember,

No.

Do you know when that deposition was taken?

I'm not =ure.

If ¥ told you it was taken on Saturday, September 2% 1990,
does that seem about right?

I don't know.

VYou don't know. You want to take a look? Maybe that will
refregh your recollection.

Uh=huh,

Okay.

MR. MAGGIOTTO: We'll stipulate that's the date,

Q

A

Q

Why don't you take a look.
[Witness complies.l

Did you get to go over that, see that thing?
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Yeah,

That's a depesition, right?

Yes.

Did you get to review this before?

Yes.

And you've reviewed it for mistakes and so forth?

For what?

Miptakes?

Oh, vyeah.

I mean, T think you did anyways.

Yes, I did.

All right. And then you signed & pilece of paper to correct
any mistakes on the deposition?

Yes.

All right. I'm going to give you all the time you need.
It's 59 pages here, and I want you to be as accurate as

you ¢an be, and you can review it yourself. You can peint
out for the jury where you told that attorney that you were

involved in an attempt to go procurae a firearm to kill Gregy

Smart,

MR, MAGGIOTTO: objection, Your Honor. The witness never said

she told that attorney. She said she doesn't

know,
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Q

If you need that to refregh --

THE COURT: Just a moment. Just a moment. State's

objection is sustaingd. The jury will take
its recollection of what the witness said on
the witness stand.
All right, would that deposition aid you in refreshing your
recollegtion ag o0 whether or not you told that attorney
about attempting to procure a firearm for Bill Plynn to kill
Greg Bmart?
I don't know. What page does it say ~- what page is she
agking on?
Would that depositieon --
I don't thinkI told her. I den't know,
You didn't tell her in this deposition, rlght?
I gueds not.
When you sat down with "Hard Copy” and “Current Affair,’
and what's the other one?
Once UOpon A Time Productions. I haven't told them anything.
You haven't told them anything?
I just =signed a contract with them.
You just signed a contract wlth those pecople?
Yes.

Let ma go back, okay?
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Yeah.

Did you tell “"Current Affair" anything?

Yeaah.

Did you tell them about what you knew?

Yeah.

Did you tell the folks at "Current Affair"” about txying to
get a gun for Bill Flynn to kill Greg Smart?

No.

Did you talk to the folks at "Hard Copy"?

Yes,

And when you discussed -~ I think what you discussed with
them was how you couldn't slaep between June 11 and June 14
and were rolling around in your bed, Do you remember that?
Yes.

Okay. Did you get to tell them that you were trying to
progure a firearm to kill Greg Smart with?

No.

And when you gat down you did talk with some representative
from Once Upon A Tima, didn't you?

Yes.

Who was that?

Kim Thompson.

All right. &nd you're telling this jury that this fellow




just walks up to you and says I'll give you & hundred grand
and he doesn't want to know the story from you?

He didn't tell me what he'd give me. He told my lawyer.
And I haven't sat down and discussed the case with them ves,
no.

You didn't sit down and digcuss the case?

I haven't gone over all the details like I did "Current
Affair" and "Hard Copy."

S0 Once Upon. A Time wouldn't know anything about you fxying
to procure a firearm to kill Greg Smaxt with?

No,

Has the Attorney General's 0ffice or any law enforcement
agency said everything's okay, Cecella, don't worry about
trying to get a firearm to kill somebody with?

No.

I mean, you haven't been given any kind of jmmunity or
anything, have yow?

No.

Do you think you're going to be arrested for thig?

No.

Why do you think you're not going to be arrested for this?
Because T asked the polige if I was going to be arrestead

and they said no.
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Q When did you ask the police whether you were going to be
arrested?

A Just the other day.

MR, S8ISTI: May be approach the bench, Your Honor?

THE COURT: All zight.

AT THE BENCH:

MR. TWOMEY: 1€ T could address the Court, To begin with,
we've never been informed that this young woman
ever told the police that she did -- or the
Attorney Genaral or anybody from the State of
New Hampshire that sghe did in fact have an
involvement in a conspiragy to commit first
degree murder and in an attempt to aid and abet
the gcommission of first degree murder, which
is what she's saying here today. At no point in
time has the State ever given us any police
report or statement indicating that she has in
fact teld that to eilther them or any police
officers from elther Derry or Seabrook. I would
know that probably in June or July wa filed a
Brady request with this Court. We filed written
requests, I believe two other motions, requasts

for exculpatory evidence and Giglic material.
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~ At the beginning of this trial, aome place
in the first two days, I went up to Mr. Maggiottd
and Miss Nicolosl and asked for =- I can't say
my exact words, but something to the effect was,
don't you have some deals concerning immunity ox
understandings with some other people othar than
the ones you've told ug about. At that point in
time I was referring in my mind to the mothers
who had secreted certain items; Pete's mother,
&t cetera. I think Mrg, Flynn, To this point
in time we've never received from the State of
Naw Hampshire the constitutionally mandated
information, any understandings whatsoever
betwasn this withess and theém concerning
prosactuion or non-prossecution.

I'1l be quite frank. There are two
pogsibilities. One is that the State of New
Hampshire has denied due process and is doing
50 ¢onsciougly. The other is this witness is
lying. Quite frankly, I tend to believe the
latter, not that these people would consciously
withhold that stuff on it.

I suggest we take our lunch break and have
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MR.

MAGGIOQTTO:

a little bit lengthy matter on this here.

Wait a minute, Judge. I think he's trying to
get a dramatic effect of having this in front

of this person and Iin front of the jury demandind
a4 lunch break. This woman hag not involved
herself in the conspiracy to commit the murder

of Greg Smart. She never once said she agreed
for the purpose of having him killed or do any

of these acts with the intent, purpose to kill
Greg Smart. There is nho conspiracy. This woman
has been told, the police told her she wasn't
arrested because she's afraid they have no legal
authority to grant immunity. We have not granted
this woman ilmmunity. It's our belief and opinion
she didn't involve herself in a conspiracy to
kill Greg Smart with a gun that night, not the
level of involvement in the conspiracy of murder
of Greg Smart, so she wasn't arrested. She may
not have told any police officer up teo this date,
but she's being cross-examined on how she never
told the police, and that's what's involved.
There's no Brady material here, nothing is

exculpatory to the defendant, and in fact if she
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MR.

TWOMEY :

was trying to get a gun for the murder of Gregory
Smart it only goes to show that the defendant's
involved. So I don't know what material you're
talking about. No, I'm in agreement with her,

No deal, no promige. It's our opinion she wasn't
involved in the congpiracy based on all the
information we have., There's no big need for a
recess at this point. There's no material to
turn over. I don't think she ever did tell the
cops. They'va cross-~axamined, and I don't think
she said in the deposition and I don't think she
said when she previously testified. That's all
fodder for impeachment,

If I could say something, Mr. Maggiotto in one
breath says, well, maybe someone told her she
wasn't going to be prosecuted. Next breath he says
thara's no deal whether or not she even had
criminal liabllity to bagin with. The statement
that vou'll not be prosecutad for this is under

Glalio v. United States, something that has to

ba given to & defendant under the dus procass
clauge, That'!s number one, Number two, I would

-- he says she's got ne criminal liability
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MR.

MAGGIOTTO:

TWOMEY ;

MAGGIOTTO:

TWOMEY :

COURT:

TWOMEY 3

whatsoever. I would simply reference the
indictment pending before this Court for Pamela
Smart, =& conspiracy. A conspilracy requires an
agresmant of two or mora pecple to commit a
erime. First of all, this is serious. T believe
she testified she was to get the gun to commit
murder, but breaking inte a car is a crime.
Certainly an agreement betwean her apd Bill Flynn
to break into a gar., It requires one overt act.
That phone call was an overt act.

You have to hava the agreement first, Paul,

The agreement between the two people. |
To commit the murder.

Breaking into a car. I'm not done talking.
Whether or not there's any criminal liability on
the issue of conspiracy toc commit theft of the
firearm, which thare may or may not be, that's
your posgition.

our position is that the -- the point before we
go any further to have the State of New Hampshire
to begin with give us the statement, whether
anyone from the Attorney General's Office made

promises, and, secondly, to talk to all of the
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THE COURT:

MR. TWOMEY:
THE COURT:

MR, TWOMEY:

of the investigating officers who would have had
contact with her -- I think it's very limited,

I think we're talking two ox threa —- and find
out whether any of those people at any point in
time made any statements. Give us a list of
those people,

Wait a second. fThe defense and all parties in
this case, including myself, have at least known
since the day the first individual testified in
this case that there was a claim that Cecelia
Pierce attempted to get a gunh, to talk to Billy
Flynn about gettihg a gun. That's gone on for
the past two weeks. Now, n¢ one has said a word
about that. All of a gudden you get her on the
stand and confirm what Mr. ¥lynn said.

That's not the guestion, Your Honor.

Why didn't you make this motion two weeks ago?
The question, first of all, I did ask any more
understandings betwsen the State and any
witnesges. I asked that of the State. Okay?
Right at the beginning of the trial I was told
no. The guestion is not whethexr -- did they

steal the gun or net. The gquestion is, is there




1401

THE

MR.

MR,

MR,

THE

MR.

MR.

THE

CQURT s

TWOMEY 1

MAGGIOTTO:

TWOMEY :

COURT:

SISTI:

MAGGIOTTO:

COURT =

an agreement between this witness and the State.

Giglio v. United States. It's not even =- there!

no discretion involved whatsoever, The State of
New Hampshire has the absolute duty to give any
understandings, whethaer implicit or ewplicit.

I understand that. I also understand the State
lg saying there's no implicit agreement between
the State and Cecelia Pierce.

Paul Maggiotto said maybe a police officer did

that who didn't have autheority. [

No, no, I —- the police cannot grant immunity.
If a pelice officer is saying something, that

you'll noet be prosecuted, under Giglio v, United

States, that is material that has to be given

to the defense, whether they exceed their
authority.

I'11 tell you what. VYou cap all discuss it at
lunch, which we're about to take,

Perhaps I can ask one more question.

Judge, if you'ra done, I'd like to put a few
things on the record,

We're not going in chambers and put anything on

the record.
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MH.

THE

MR.

MR.

MR.

MR.

MR.

MR,

MRi

MAGGIOTTO:

COURT:

TWOMEY =

SISTI:

MAGGIOTTO:

SBESTI:

MAGGIOTTO:

TWOMEY :

MAGGIOTTO;

No, no, right hers. I don't want to go in
chambers,

All right.

Before you do that, why don't you let Mark say
one thing.

Just ask, this may clarify, if I ask one more
question, who's the police officers who made
the deal with you.

Are you finished?

Yes, Paul. You may talk.

Thank you. I think what's going on, defenge
is trying to force us into a posgition saying
this woman has to have immunity bhased on what
she has done. We have not granted -- no police
officer made a deal with her. I assume if she's
asked what's her understanding whether or not
she's going to be arrested, she'd be told no.
That's a decision we have made that she's not
becauze we don't think her involvement in this
murder case hag reached a level of criminal
liabhillty. That's the only underatanding,

How do you kunow?

The point is, no police officer -— 1f a police
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THE

MR,

MR,

THE

MR.

THE

THE

COURT:

TWOMEY :

MAGGLOTTO:

COURT:

MAGGIOTTO:

COURT:

told her that sghe wasn't goihy to be arrested,
she's already sald that., 850 what's the problem?
She has admltted a police officer told her that,
Everyone done?

Do you know whether it's true or not about a
police officer talling her that?

I wouldn't be a bhlt surprised.

Everyone done?

Yes.

All right.

IN OPEN COURT BEFORE THE JURY:

COURT:

We'll take the noon adjournment and resume about

1 o'clock., Thank you.

[Luncheon recess had.]
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MARCH 15, 199) - FRIDAY AFTERNOQN SESSION - 1:00 P.M.

THE COURT: Gooed afternoon. Go ahead.

MR, SIS8STI: Your Honor, could we just approach for a brief
clarification bafore I go forward?

THE COURT: All right,

THE

MR,

AT THE BENCH:

COURT :

S18TIL:

MR. MAGGICTTO:

THE

MR,

CQURT 2

MAGGIOTTO:

What are we clarifying?

That last request on the grounds of Giglio, I
suppose I should add at thig point in time that
defense should suggest and should request at
this point a motion to dismiss for failure to
give the defense material such as this, which is

material that's covered by Giglio v. Unjited

Statag with regard to leniency guaranteed or

promised to a State's wltness.

There's ne guarantees. Do you want me to
reospond?

Go ahead.

There has bean no guarantees of immunity, no
guarantees of leniency. The only thing this
witness understand, it's based the information
available now she's not being arrested. That's

all she knows.
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THE COURT: Motion's denied.

MR, TWOMEY: Your Honor, just one other thing, and this
probably is apparent but right prior to the
break we made a motion for certain information
from the State concerning whether or not there
was a deal or police officers that have talked
to her to determine whethexr there was a deal.

I think that motion hasn't been r uled on.

THE COURT: I guess L'l} grant the motion because the State
just told you that. I believe the State has
just told you that.

MR. TWOMEY: Mr. Maggiotto did not say what the source of
that wae: if that was his opinion, if he checked
with pelice officers.

MR. MAGGIOTTO: T talked to Mark. You weren't thare. I told

him the police officer that she was referring
to is Captain Jackson. That's all she knows,
There's ho other police officer that's spoken
to her, and, you know, we told her too, based
on what we know now it's understood she's not
going to be arrested at this point. If she
got on the stand and said, "I took part in the

murder ,* then she would be.
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THE COURT:

MR. SISTI:

MR. MAGGIOTTO:

THE COURT:

All right.

Let me add one more case, and I'm glad that he
was remlindad of it. fThe police, the Derry
policy are an arm of the State and this has been

defined in Ancebella v. New York., If in fact

Captain Jackson did make that promise, that
should have been given to us prior to crogs-
examination also.

It's not a promise. It was a statement where
she asked him if she was going to be arrested.
Captain Jackson sald no. There's no promise.

Ckay .

IN QPEN COURT BREFORE THE JURY;

THE CQURT:

Go ahead.

CROSS-EXAMINATION BY MR. SISTI (Continued):

0 All right, we left off with a police officer promising you

that you wouldn™t be arrasted, night?

A No. I called Captain Jackson because there was an article

in the paper saying that to avoid prosecution I agreed to

wear a body wire, and I asked him -- I just called to ask

who =aid it, and he said that nobody from his police

department had said it that he knew of and that I was never

going to be prosecuted in the first placa.
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That you weren't going to be prosecutad?

Based on what they know now, no,

When was this conversation?

Couple days ago.

Couple days ago?

Yeah.

And this would have been an article in the newspaper you
ware reading with regard to your involvement in this matter?
Yes.

And who wag the statemaent attributed to?

It didn't say.

pidn't say. You've been watching television?

No.

You haven't watched anythilng?

The first day I watched a little bit, and Paul Collins said
net to watch it.

Don't watch any?

Yeah.

pid he tell you not to read the newspapers, too?

No, but I haven't been.

You haven't been reading the newspapers?

No.

8o how did you know a couple days ago --




1408

My mother read that to me . T haven't heen reading the
testimony of other people, no.

Your mother gave you that information?

Yas.

Okay. And that concerned you ¢ you called Captain Jackson
of tha Derry Police Department?

Yep.

Is that a yes?®

Yes.

And Captain Jackson assured you you won't be proseacuted,
right?

He said they weren't going to prosecute me in the first
placa. '

That "they" being the Attorney General's Office?

He just eaid "they." I didn't know -~ ask who he meant.
That makes you fael better?

I+ made me feal better that nobody's lying about me, sayving
I wore a body wire just to avoid prosecution.

Lot me bring up this subject area of attempting to bring up
a firearm to kill somebody. Did you go over that with
Captain Jackson?

I don't know,.

You don't know?
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I don't think so.

Well, two days ago, 48 hours ago, do you recall going over
that with Captain Jackson?

No.

How about an hour ago, did you go over that with anybody
from the Attorney General's Office?

Yes.

Who was that?

Paul and Diana.

Are you going to be prosecuted for attempting to procure

a fireaxm to kill Gregroy Smart?

No.

How do you know that?

Based on what they know right now, no. If they find out I
was involved in the planning or something, £hen I could bhe
prosecuted, ves.

If they find out you were invelved in the planning or some-
thing, then you could be prosgecuted, is that what they told
you?

Yes,

Ckay. Now, was it your understanding that a firearm was

going to be usad in killing Greq Smart?

MR, MAGGIOTTO: Objection, heing asked and answered several
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times now and again in nmore than =--
THE COURT: It has been asked and answered, but I guess she

can answer it once more.

MR, SISTI: Thank you, Your HoOnor.
A Can you repeat the question?
Q Sure. Was it your understanding that a firearm was to be

utilized in the killing of Greg Smart?

A Yes, but T didn't think they were going to kill him.

0 With that understanding in mind, did you go out and attempt
to procure a firearm to kill Greg Smart?

a I told Bill and Pam where they asked me if a firearm was, and
I said ves, and I told them,

9) 80 now it's Bill and Pam, is that what you're sayiny?

A Yeah.

o} Bafore lunch you ¢alled B8ill, didn't you?

A No.

MR. MAGGIQTTO: Objection as to the foxm of the question,

Mischaracterizing the witness' earlier testimony

from this moxning.

MR, SISTI: t think it's right on the nose, Your Honor.
|

\

'THE COQURT: Why don't you rephrase it.

MR. SISTI: Thank you.

Q You called 8ill Flynn and told him where a firearm could be
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procured, correct?

Yes. What I meant was when I teld him in the first place,
Pam and Bill were sitting there.

When you told him in the first place, Pam and Bill were
gitting there?

In her office.

8o you're sitting around in this media office. What day was
this?

I don't know,

What month was this?

I don't know.

But you can recall that conversation?

Yes.

You can certainly recall, though, a phone conversation?
Yes.

And let there be no guestion about it, that was a phone
conversation with Bill Flynn directly?

Yes,

Now, this would have been again before the first attempt?
I'm not sure.

Well, I mean, was it your understanding that -- and you
correct me if I'm wrong, was it your understanding that Pam

gmart knew that Bill and Ray didn't have a gun when they
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Q

went out on that first attempt?

Was it my understanding that she knew that they didn't have
a gun?

Right. On the first attempt.

Yeah, she said they were going to stab him,

That they ware going to stab him. Was that her idea?

She didn't say.

I mesan, 414 she plan a stabbing of her husband, is that
what yvou're +telling this jury?

She planned the murder of her husband.

Listen to the question. Did she plan the stabbing, the
gtabbing of her husband?

No, she did not.

Are you telling thig jury that before the first attempt Pam
Smart knaw that a knife was to be used?

T don't know if sha knew or not., She told me that the boys
didn't have a gun, that they were going to stab CGregq.

This is while they're going out to Derry, right?

I don't know if she told me that the day before or the day
after.

You don't know?

No.

Let's just go through soms timing here, Cegella.
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You stated to the prosacutor this morning that you had
to go down to Newburyport District Court and testify with
regard to an automobile accident. Remember that?

Yep,

Do you remember telling the prosecutor and this jury that
Bill Flynn didn't go down there because Pam didn't want him
down there?

Bil) was arrasted.

Right, but do you remember what you said before lunch?

Yes.

What'd you say bhefore lunch?

I said bafore lunch that Bill was arrested before we went
to court also.

Do you remember saying that you didn't want to be around
Pam, that kind of made you scared, you didn't want any
involvement with Pam after May 12 Do you remember that?
Yeah,

But don't you also remember saying that you had gone down
and visit her all the time down at the Medla Center?

Vigsit her in tha summer?

Well, is May the summer?

May was when I was going to school and I was required to go

to her office everyday.
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S0 you had to go, is that your testimony?

Yasg,

You didn't want to go?

I wanted to get credit. I needed to graduate.

Did you explain to somebody that you didn't want to go?
No.

I mean, thera are guidance ¢ounselors and so forth there,
aren't there?

Yes.

Did you tell any of the guidance counselors that you felt
uncomfortable going to Pam Smart, helping her out?

No.

No? Did you express that to anybody?

No.

vour first conversation with the police was May 21, 19907
Is that a yes?

Yes.

And you remember that date. How do you remember May 21,
19902

Because it's three days before my birthday.

Three days before your birthday you're clalming that you
lied to the police?

Yes.




1415

Q And then your next convexrsation with the police was 6-11-
19907
A Yaa,

Q And again that was a lie to the police, right?

A Yes.

Q Qkay. You stated before lunch that while vou were speaking
to the police on 6-11-1980, 1t was your impression that the
boys ware arrested?

A Uh-huh, ves.

Q That was your impression?

A Yes,

Q Where'd you get that from?

A School.

Q From school?

A Yeah.

0 G0 there were all kinds of rumors and stuff £lying around
school?

A Yeah.

Q Why don't you tell the jurors some of the rumors that were

flying arcund.
A Well, Miss Kinsman came to my English class and told me
that it was going arcund that some -- the boys were invelved

in Greg's death, and that -- gsomething about Melissa Fields,
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Pete's girlfriend, something about her mother called and
said that Melissa —- the boys were taking off or something,
I don't know, and then there was a rumor that Pete was in
school that day. There were all kinds of different rumors.
Batween 6-12~%0 -~ June 11, '90 and June 1l4th, 1990, you
heard another rumor, didn't you. Did you hear a rumor about
& young girl that was goling to be axrested?

Yeah,

Did you hear the rumor that it was a young girl from
Baabrook?

I heard they were going to arrest a girl for driving up
there, uh-huh.

This made you nervous?

Yeah,

So on 6-14-90 you go to the police and you tell the police
that Pam planned this murder and that she's the one that
they should ba looking for, right?

Uh--huh.

That's & yes?

Yes. Yeah.

And that you had nothing, nothing to do with it, right?

No, I told them what I had to do with it all except for the

gun.
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all except for the gun. You tcold them that you knew it was
going to happen?

Yep.

So you weren't surprised when it happened on May lst, right?
Yeah, I wa=s.

You were surprised?

Yaah, I was.

Didn't you tell ug that during the so-called first attempt
Pam told you before it happened that it was going to happen?
The first attempt when they didn't have & car?

Yeah,

pam told me that it was going to happen, it was going to
happen that night, but they couldn't find a car.

All right. And then are you telling this jury that on May
1 Pam satr down with you and told you there will be a murder
tonight?

Yoah, sha said, "They're going to do it tonight."

Then you're saying on May 2nd you're surprised that it
happened?

Yeah.,

Now, that must mean that you didn't believe Pam if in fact
you had a discugsion with her on May 1, 19902

No, it means I belleve Pam thought it was going to happen,
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but I didn't bhelieva that the boys were going to do if.

0 You believe that Pam thought it would happen. Okay. Now,
this -= was this a lengthy conversation on May 1, 19907

.} It couldn’t have been much longer than ahy other ones. I
was only there for the periods that I worked.

Q S0 you were over =- just give us a general time when you
would have been with Pam on May 1, 19%90.

A I would have bheen with Pam for about an hour and a half.

Q And hour and a half.

A And not -- not straight through, though. Like brokan up.

Q Like what time would that he?

A Like around 10:40 in the moraing for 45 minutes, and 45
minutes in the afternoon.

Q 10340 to what, like 11:307

A Uh~huh.

Q Iz that a yas?

I A I'm not -- I'm pretty sure, yeah.

Q 10:40 to 11:30. Then what's the other critical time?

A It was in the afternoon befors two,

Q Before two. Well, give us your best estimate.

A Around 1:30. I don't know.

Q About 1:307

A Yeah.
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And you would have been with Pam at 1:30 for what, another
half hour, 45 minutes or s0?

Yeah.

And that is again another conversation that you would have
had with Pam about the killing of hexr husband, right?

Yeah, but Pam wasn't in in the morning because she came to
work late that day.

I'm only asking about the time that you sat down and talked
with Pam. Was she in at 10:40 to 11:302

I don't think =o.

So you wouldn't have had a conversation with her on May 1 --
Until the afternoon.

Can I finish the question?

Yasah.

You couldn't have had a conversation with her on May 1, 1990
up until what, noon?

Yeah.

So you'xe saying that after 12 noon you had a conversation
with Pam?

Yep.

okay. Now, let me try to focus on that, all right? Was

it at about 1 ofcloek that you had a conversation with Pam?

I'm not sure.
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Q Well, let's tell the jury when school gets out -- over at
Winnacunnet High School.

A 2:17.

Q 2:17 p.m., right?

A Uh-huh.

Q Qkay. Was it toward the end of the day that vou spoke with
Pam or was it closer +o noon?

A It was eighth period. Eighth pericd moves con a daily basis,
80 as to when it was I don't know.

Q Well, it's & Tuesday. What's eighth period, time-wise?

A Around 1:30.

Q 1:30 in the afternoon. 2And how long did you speak with
her from 1:30 in the afternoon?

A Forty-five minutes.

Q Right up to 2:177?

A I don't know if we talked about it the whole 45 minutes,
but I was in her office.

¢ You were in her office from 1:30 p.m. to 2:17 p.m. on May
1, 1990, right?

A If that's when eighth period is, yes.

0 Well, ig that your testimony? I don't know when eighth
period is. You tell the jury.

MR, MAGGIONMIO: I object to the tone of volee the defenge
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coungel is using with the witnesgs. No reason
for that tone. —

MR. BISTI: I'm not going to intimidate the witness. I
don't know when eighth period is.

THE COURT: You may ceontinue,

A Yeah,

Q Eight from 1:30 to 2:17 or is it ¢loser to noon? Isn't it

closer to noon?

A I'm not sure.

[

0 How many periods are there in a day?
A Eight.

(o} Okay. And on Tuesday, the last -- ] know this sounds kind

of ridiculous, but the last period of the day is not the

eighth period because of the way things rotate?

A Nope.

Q So it would have been before 2:17 p.m.?

A It would have been before 1:30.

Q It would have been about 1:307%

A From 12:40 to 1:30.

Q 12:40 to 1 p.m. yeu c¢laim to have this conversation with
this woman about killing her husband, right?

a I'm pretty sure.

Q I'm gsorry?

P |
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I don't know what time I had the conversation with Pam, I
had the conversation with Pam. I just know it was like
eighth period. Tt was when she got into work,

I'm sQrxy?

It was whenever she got into work. Obviously, she was in
her offig¢e if I had the conversation.

It was whenever she got to work?

Yeah, she came to work -- I don't know what time she came
to work., I don't know, I'm pretty sure it was eighth period.
I could have stopped in after school. I don't know.

Did you go home by the bus that day, do you remember?

No.

How'd you get home?

Probably rode with my friend.

I'm gorry?

Probably rode with my friend,

who was that?

Michael.

Michael who?

Michael Welch.

But you don't really have a clear recollection of May 1, do
you?

Not of the time, no.




1423

Q

A

MR.
|

Q

But you did tell the jury that that would be a day that you
talked to Pam Smart?
Yas,

MAGGIOTTO: Objection, Your Honor. Asked and answered

gseveral times now.

THE COURT: It has been asked and angwered.

Was it your testimeny this morning that Bill and Pam were
lovking for somebody elsge to kill Greg?

At first.

Well, tell me about that. What's that all about?

Bhe == there was nothing -= they didn't really talk about it
for long. She just wanted Greg killed, and then they didn't
know whoe was going to do it, and then they just decided

Bill would -- could do it.

When wasg thig?

At the beginning of March and end of February.

I'm gorry?

End of February, beginning of Maxrch.

End of Februwary, beginning of March, and you're gure of that?
I'm pretty sure, yeah.

Where would this have taken place?

Where would what have taken place, the conversation?

Yeah.
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In har office.

In her office?

Yeah.

Now, there has been a lot of talk in this case about
ingsurance money, and there has been a lot of talk about
planning sessions., Why don't you tell the jury what you
know about insurance money.

All I know 18 I asked Pam -~ Pam just said that she was
sure it would he a lot of insurance because Greg was an
insurance man and she wouldn't tell me how much it was.
When was. this conversation?

When I asked her how much she got? I think it was after-
wards.

It would have bheen after?

Yeah.

It would have been after Grey was killed?

Right, but when I —-— but when she told me that she was sure
she'd get a lot of insurance, It was before Greg was killed,
When?

I don't know.

Well, who else was there?
Just me. Maybe Bill.

Just you and maybe Bill?

TR TRV AT R -
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Yag,

Why do you say “maybe Bill"?

Bacause sometimes Bill was there and somatimes he wasn't.
But you have no recollection of Bill being there, do you?
No,

During thisg conversation, right?

No.

You just added that, right?

Right.

You're kind of guessing Bill would he there, right?
Right,

So a number like $140,000 in insurance was never mentioned
to you, is that right?

No.

Tell us a little bit about the Media Center. I mean, you
know your way around SAU 21, right?

Uh=huh.

Pam's office, you've been in and out of there, right?
Yep.

8he always lock the door, does she?

I don't know.

Well, have you ever baen in her office without her?

Yes.
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Okay. I take it that the door was open or you had a key,
ona or the other?

I never had a key, but the door was open.

The dooxr wae open. And paople conld go in and out of hexr
office because it wasn't locked up, right?

Yeah.

8¢ anybody that would be in that general area downstairs in
SAU 21 could have come and gone from her office, right?
Yesg,

And the other thing -~ a little bit more about that office
and what goes on there -~ she's got what, a secretary right
next door to her?

Yes.

Separated by kind of a two by four wall or something?

Yes.

There are people that come and go through that area quite
freguently?

Yeah.

I mean, the coffee machines are there, right?

In the break room.

The break room where people take a break. I mean, that's
kind of & high traffic area, right?

Right.
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Now, not wanting to hang around with Pam after May 1, the
fact of the matter is you did hang arcund with Pam after May
1, right?

I did or I didn't?

You did,

Yeah,

S0 you weren't terrified of Pam Smart after May 1, right?
No.

S0 in fact, you went over to her office, right?

Yes.

You went over to her house, xright?

Yesg.

You even went to the beach with hex, right?

Yes,

S0 saying that you didn't want to be around her would be
ingorrect, wouldn't jt?

I didn't want to be around her like after June 1llth.

You didn't want to ba around her after June 11?7

Wo.

This iz after the police basilcally told you you were a liar?
Yeah,

And basigally told you that you knew something about this

murder, right?
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Yeah.

And that you knew that Pam Smart must have been involved in
this murder, right?

No.

0Oh, no? They didn't talk about that?

No. They asked me if I noticed anything about Bill and Pam,
if they were c¢loser than friends, and I said no,

What were you lying about %0 the peolice on June 11, 15907
About the affair. And I lied and said I didn't know anything
about anything.

About the affair,

Right,

Then between the 1lth and the l4th you have this change of
heart and you go 1n and you correct your story?

Yes.

You told this jury that you were shocked on May 2nd.

Yes.

shocked +hat Greg was killed.

Yeés.

This was not an act, rlght?

No.

You were truly shocked?

Yes.
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'Q And J.R, and Bill were alsc in the same room with you, rightj

A Yes.

IQ Why don't you tell the jury how they acted.

A How they acted? They acted like they were shocked.

Q Tell the jury what they did.

A They were just like, "Oh, my God, I can't believe it. Do
you have any clues? Do they know who did it?" They were
just asking a lot of gquestions.

Q Like they were sincerely concerned about the situation,
right?

@@ A Yep.

Q Even though 12 hours before they killed Greg Smart.

A Yes.

Q Is it your testimony that Pam told you you would be in trouble
if you went to the police?

A Sha told me that she didn't think it would help me any if I
went to the police.

Q why would you be afraid of going to the police, by the way?

A Because Y -— I don't know, Pam kept on saying that I was
going to get arrested. I just assumed I was going to get
arregted.,

% Q Why?

A I don't know. I thought there's a possibility I ecould get
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0

arr?sted. I knew 1f I went to the police I'd have to
testify.

Why were you afraid that you would be arrested, I guess
that's my question?

Because I knew about somehody's muxrder before it happenad.
You knew somebody wag going to be murdered before it
happened?

Yeah,

You hcnestly believed sonebody was going to be murdered
béfore it happened?

No, but I mean, it happened.

Now, what this thing all comes down to for you is over the
lagt, I don't know, ten months or so you've got a shot at a
hundred thousand bucks, right?

Yes,

Yeah. You've already been pald how much money?

Probably about thirty-three hundred,

About thirty-three hundrad hucks. You've been told you'tre
not going to be arrested for anything?

That they know to date.

I'm sorry?

If something was to come up, I'd get arrested. They didn't

grant me lmmunity or anything,
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Yeah, like if you'd change your story, right?

No.

Thev didn't tell you if you ¢hanged your story you'd have
a problem?

I'm == it's not a story. It's not my story. It's the
truth.

The truth. You're not going to be arresgted?

Not ¢hat I know of,

And you were -= vou ¢laim to have been Pam's best friend?
Yes.

Okay, You know, there was some talk about this orange juice
commercial. This is a commerclal that had to do with
competition throughout the United States, high scheol kids?
Yag,

This particular commercial involved Pam and Traci Collinsg,
right?

Yes.

You, Rachel, right? Bill, right?

Yas.

Anybody else that I left out?

No.

Okay. And you saw Pam on a very frequent hasis, right?

Yas.
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And you discussed her domestie situation with her, right?
Yeq.

You gaw her in long~sleeved shirts and short-sleeved shirts,
did you?

Yes,

You saw her in, in fact, a costume in the orange juice
conmercial, right?

Yes,

Okay. You saw her so that her arms were exposed to you,
Qorrect?

Yes,

Can you describe for the jury any bruises on her armg?
No,

bid you ever see any bruises on her arms?

Not that I remember.

Did she ever come up to you and complain about beatings
from Greg?

ND.

Let's talk about Bill Flynn a little bit. You know him well,

don't you?
He's a friend of mine, yeah.

He's a friend of yours and you've known him a lot longer

than you've known Pam, right?
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Couple of years longer.

Right. Flynn was really, really fasclnated with Pam,

wasn't he?

Yag.

I mean, it was like infatuation, for lack of a better term?
Yes.

Did he talk about her all the time? Would he?

Basically, yeah.

Did he talk about how he wanted to be with Pam all the time?
Yeah.

He had confided in you, right?

Not -— I guess so, yeah, because I mean, I was the only
other one. It was just me, Bill and Pam.

%o he talked to you about this affaix, right?

Yes,

How much he --

Not much. Just whenever I saw him.

I mean, you were right over there in the condo when they were
upstairs.

Right.

All right. I mean, you were right there, right?
Right.

I mean, he'd discussed with you how much he needed her, right
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He didn't say he needed her.

Well, what'd he say?

He just said he loved her.

That he loved her, What else did he say? What else did he
gay about Pam?

I don't know., Just that he Lliked her, that he loved her.
That he liked her, he lovaed her?

Yesg,

Did you ever gee him upset, upset because of the relation-
ship?

No.

You never saw Bill -~

Not that I remember.

Not that you remember. He would show you letters, would he?
No, Pam would show me letters.

Pam would show you letters, and in the letters he would
talk about how much he wanted to have sex with Pam, right?
I don't remember what they =zaid.

You don't remember what was in the letters?

She only read me one from BLll.

bid you ever see directions, these directions you talked
about?

Yes.

pid you?
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Yas.

They were actual dilrections?

Yes.,

When were those drafted?

Before the lagt attempt, after the second one.

Before the lasat attempt. Before the last attempt, after
the second one? When was it exactly?

Well, before May lst.

It wayg before May lst?

and it was after the sacond attempt.

And it was after the second attempt that there would have
been directions, right?

Yesg.

and this would have been because Bill would have neaded
directions to get to Darry, New Hawpshire, right?
Because he got losgt on +he last attempt.

Bacause he got lost.

Yes.

when did you see those directions?

Pam'ys office.

In Pam's office?

Yes.

When was that, by the way, do you know? Was it towards the
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end of April.

A The directiong?

Q Yeah,

A It was after the second attempt,

MR. SISTIL: May I have a second, Your Honort.

[Pause - Mr. Sisti, Mr. Twomey and the defendant

conferring quietly,]

Q Now, you were at the Derry residence with Flynn and with
Pam. Do you remembher the dates again?

A The dates?

Q Yeah.

A That was the last week jin April.

Q Last week in April. And how many days do you ¢laim Flynn
slept over there?

A Tuesday night,

Q Tuesday night.

A Yeah.

0 And with regard to that particular day, did Pam put any
regtrictions on either you or Flynn as to where vou could
go in that particular condo?

A No.
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You had the run of the place, right?
Yeah. .
8o did Billve

Yeah.

[Pause - Mr, 8istil and Mr. Twomey conferring quietly.]
During this merning's sesgsgion on direct, were you upset at
the questions and so forth?

No.

Okay. Just wanted to bhe sure. I mean, vou weran't upset
by standing up there -- sitting up thare and tegtifying,
are you?

Yes .,

You're upset?

Yes.

Were you upset when you talked to Bill gpencer from Channel
9 about the boys? Remember that?

Yeah,

You were upset?

Not really. I wasn't in a courtroom in front of all thesa
people that I don't know. I was in my own house,

Ware you in your own housa?
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MR.

Except for the first time I talkad to him we were outside
my best friend's house,

What did you tell all the folks that were watching
telovision in New Hampshire about the boys?

That I didn't think they'd do it.

That was after May 1lst, wasn't it?

Yes,

SISTI Thank you.

MR. MAGGIQTTO: No guestions, Your Honor.

THE CQURT: You may step down. Thank you,

[Witness exoused.]

MR. MAGGIOTTO: State calls to the stand Cindy Butt.

MR. TWOMEY; May we approach for a moment, Your Honor?

MR, MAGGIQTTO: May we approach, Your Honor?

THE COURT: Yes.

[Bench conference - no regord.]

NOW AT THE BENCH ON THE RECORD:

THE COURT: This 1s not on the record yet.

- = =
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[Dizscussion off the raecord.l]

THE COURT:

MR.

SISTYs

Go on the record now.

I'll tell you why we approached. It really

was a defanse request. It was for an offer of
proof. I baliave that the witness Cindy Butt,
and I believe the reason the State would be
calling her would be to place her on the wtand,
essentially ask for a prior consistent statement
that was purportedly made by Cecelia Pierce to
Cindy Butt at Papa Gino's Restaurant gometime
before May 1. I'll rely on the record, and I
think it’s fairly accurate, and I didn't impeach
or attempt to impeach nor question this iast
witness with regard to any conversatlon she may
hava had with Cindy Butt. In fact, that is an
area that I consclously did not go into, So
that in fact what they're attempting to do is
bring in an impermigsible prior consistent
statemant where thers was no impeachment
whatsoever during the coursae of her crosa-
examination, the cross=—-examination of Cecelia

Pilerce.
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MR, MAGGIOTTO:

What the problem is, Your Honor, what 801(d) (1)
allows you to do is not only a prior consistaent
statement to rehahilitate someone because of
impeachment, but also allows you to bring it in,
and I quote, "an implied charge againgt =2
declarant of recent fabrication or improper
influence or motive."

The whole theory of this defense has been
that the three boys and Cecelia Pierce all have
improper matives for testifying against Pam
Smart, The improper motives either have been
money which she's receiving or her own protec-
tion, her own fear of being prosecutad for
other crimes, and it doesn't have to be just
the prior consistent statement to rehahilitate
an inconsigtent statement. It hag to rebut
improper motive, influence or recent fabrication,
It just hoggles my mind, aftaer listening to hig
opening, the way he's crossed all the witnessas
and the impliecation he's giving this jury since
day one to try to say they're not claiming these
witnesses have testified because of improper

nmotive or influance. It'e just black letter
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MR. SISTI:

MR. MAGGIQTTO:

MR. SISTI:

MR. MAGGIOTTO:

hearsay rules.

I agree it's black letter hearsay rules. If you
read the whole rule, Your Honor, it specifically
relates to agaln cross=-examination of an
individual and challenges those areas that Mr.
Magglotto already stated, and, quite frankly,
she was not == I'm telling vou —-- wait a minute
-- I'm telling vou those are areas that were not
gone inte. If that is what she's on the gtand
for then it is improper and it would be a prior
congistent statement and it would he impropar

te bring it in during the course of thig
particular situation. If they want to use it

in rebuttal for some purpose, that's different.
But, you know, there's no rebuttal even yet.

I'd like to read it. It's right here. It says,
"The deeclarant" --

Read the whole thing.

"The declarant testifies at the trial or hearing
and is subject to cross-examination concerning
the statement is (B) consistent with the
declarant's testimony and is offered to rebut

an express or implied chaXge against the
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declarant of regent fabrication or improper
influence or motjve.” It doesn't have to be an
inconsletent statement. She told about thae
statement of Cindy Butt. They had avery
opportunity to cross-examine her about it. They
cheoge not to do it, but that's not the point.
They're still implying improper motive. They're
telling the jury Cecelia Pierce ig fabricating

j this story about Pam Smart, Tt boggles my mind.
That's exactly what their whole defense ig, Judge.
THE COURT: Bvarybody through?

MR. TWOMEY: If I could point one thing out. The State seems
to he saying we're seeking to impeach her based
on money. I don't believe the word money was

gone into on gross-examination. I think Mr.

Maggiotto brought it up.

MR. MAGGIOTTO: He said a hundred thousand.

MR. TWOMEY: That's all t have. I have to retract what I
said. Mr, Maggiotto's right. The words were
said, but I don't think there was any impeach-

ment on it to indicate that was a motive to

fabrigate.

THE COURT: Okay. Well, the objection's overruled.
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MR. 8IST: Okay.
THE COURT: Thank you.
MR. SISTI: Yas.

IN OPEN COURT BEFQORE THE JURY:

CINDY BUTT,
called as a witness, being firgt duly sworn, was
tegtified as follows:

DIRECT EXAMINATION BY MR, MAGGIOTTO:

the benefit of the reporter.
A Okay, it's Cindy Butt. Beu-t-t-,
Q Misgs Butt, where do you live?
A Seabrook.
Q Who do yeu live with?

A My filance, Rurt Tiltoen.

0 How old are you?
A Twenty-one.
Q Miss Butt, what do you do for a living?

A Right now self-employed selling Tupperware.

examined angd

Q Have a seat., Could you rapeat your name sc that everyone in

the jury could hear and would you spell your last name for
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Besides that, what else do you do?
I used to work at Papa Gino's.

Do you know Cecalia Piercae?

Yes, I do.

How do you know Cecelia Pierce?
From work,

And when you say "from work," what work are you referring to?
Well, I delivered pizza and she worked in~house as a waitress.
And when did you work with Cecelia Pierce?

From about February of 1990 until when she left, which was
I think around O¢tober, November of '90

What was the nature of your relationship when you worked
with her?

Just friends from work.

Did you ever socialize outside of work?

Once we went grocery shopping.

Quteide of that, anything else?

No.

I'4 like to call your attention to the spring of 1990, Did
you hava any conversations with Cecelis Plerca?

Yes, I did,

Can you tell us about that conversation?

Ona night Cecelia and I were on our dinner break, and I don't
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know what we were talking about, but she had zaid she had a
friend named Pam who wanted to find somebody to kill her
husband.

Do you know whan thig conversation was?

The date I'm not sure.

Do you know the month?

It was about & month beforehand, so it had to he about
beginning of April, end of March.

Now, when you say "a month bkeforehand," what do you mean?
It wae just like a few weeks beaforehand. I don't know the
exact date or anything, but it wasg roughly in that time
paeriod,

A month before what?

The actual murder had taken place.

Now, where did this conversation with you and Cecelia Pierce
take place?

In the upper dining room of Papa Gino's.

What were you doing in the upper dining room at Papa CGino's?
Eating dinner.

And how did the conversation come up?

I'm not really sure. I mean, I ¢ould have been talking
about my previocusg marriage or anything.

What do you mean by your prior marrlage?
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I've been married before and gotten divorced.

Now, did there come a time when you learned about the murdex
of Greg Smart?

Yeah, on May 2pnd Cecelia came into work quite upset, and I
went out back because she was in the back room, apd T asked
har what wae wrong and sha had said that her friend Pam's
husgband had been killed the night before, you know, by --
during a robbery or ~- I don't know the exact words she
used. 8o I suggested to her how about, you know, if she
goes on a delivery with me later on, so she got in my car
and ¥ asked her, "pidn't you tell ma about a friend that was
planning on having her husband killed?" she said, "Oh, shit,
T had forgotten that I teld you that." I said, you know,
"Well, does anybody suspect anything?" and she said no,

Did you go to the police with this information?

No, I did not.

Why not?

I really didn't want to get involved in the matter. I
figured if Cecelia had told me chances are there ware othar
people that knew.

When, if ever, did you speak with the police about this?
T'm not sure of the exact date. It was when the Derry

deteatives had come to see me to give a statement.
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Q and do you recall what month it was?

A Oh, it was June 15th.

Q When was the last time you saw or spoke or socialized with
Cecelia Pilerce?

A Probably about five and a half months ago. Other than, you
know, saying hi to her today, that was about it.

0 Where did you see her five and a half months &ago?

A She was walking into Papa Gine's and I think I was on my
way cut on delivery.

o What was discussed at that time?

A She just asked me if I was done borrowing one of her tapes.

MR, MAGGIOTTO: No further quesztions.

THE COURT: all right.

MR, SISTI: T just have a couple questions.

CROSS-EXAMINATION BY MR. SISTT:

Q Can you tell me who Tammy Robertson is?

A ghe was one of the ghift managers at Papa Gino's.

0 Was she like Cecelia's bogg or momething?

A S8he was llke slightly above us, yes.

Q and when was she working there?

A She worked there from before I was there and she wag there

still when I left.

Q Okay. She would have been Cecelia's boss and your boss back
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in April and March?

A Yeah.

Q Cecelia get along real well with her, did she?

A All right, I guess. I mean, everybody has thelr blckering
momeants.

Q No problems with her?

A Not that I know of.

Q Did she act friendly with Tammy?

A For the most part, I'd say.

Q I mean, no animosity or anything like that?

A No.

Q Wouldn't want to hurt Tammy or anything?

A Not that I know of,

Q That is the impression you got from the way Cecelia inter-
acted with Tarmy, xright?

A Yes,

0 Are you telling the jury that like you're real good friends

with Cecelia®?

A No, I'm not really good friends with her. We woxrked
togathar,
Q So you wouldn't know whether or not she was feeding you a

line about somebody killing somebody or not?

MR. MAGGIOTTO: Objection, Your Honor.
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THE COURT: Sustailned.

Q

The context of your conversation that you ¢laim te have had,
what was the context, if you recall?

Excuse ma?

The conversation with Cecelia gbout her saying, "I have a
friend that wants her husband killed."

She said she had a friend named Pam who was having marital
problemg and wanted to have her husband killed,

Was she like real serious with you, though?

Yeah, I guess.

I'm really questioning =- I got to know it, what's in the
upper part of the restaurant.

Uh-huh.

Papa Gino's, right?

Right.

You wera sitting across the table from each other?

Yeah.

Ware you eating?

Yes.

How does that conversation come up?

I'm really not sure. I may have been talking about my
previous marrlage because certain occasions she'd ask me —-

she didnt' believe I was married before and asked why I'd
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gotten divorced and we c¢ould have peen talking about that.
I'm not positive at this point.

Q Do you know if you were involved in a serious conversation
with her or something lighter than that?

A I mean, I don't think it was all that seriocus. We just
talked a lot.

MR. SISTI: Thank you.

MR. MAGGIOTTO: No further guestions, Your Honor,

THE COURT: You may step down. Thank you.

THE WITNESS: Thank you.

[Witness excused.]
MR. MAGGIOTTO: Your Honor, at thisg time the State rests its
direct cage.
THE COURTt: All right. Ladies and gentlemen, we'll adjourn
until Monday at 9:30. I'll see counsel around
9 o'clock Meonday, if you can get here.

Ladies and gentlemen, it's very important
again, as I tell you every night, do not view,
raad or discuse, listen to anything about this
pase with anybody. It's very important over

waekend or any night both to the defendant and
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to the State and to you and me as citizens.

Have a nice weekend. I'll see you Monday

at 9:30.

- e

[Court recessed for the day at 1:51 p.m.]
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MARCH 20, 1991 - WEDNESDAY MORNING SESSION - 9:27 A.M,

IN CHAMBERS:

THE COQURT: A1l right, defense has filed the following jury
instructions =-- requested jury instructions
which 1'11 just number by title here.

Function of the Court and jury, which the
Court will give in mome =- you know, a similax
instruction,

Secondly, the Indictment is not evidence,
which the Court will tell tha jury.

Thirdly, that jury recollection controls,
which the Court will tell the jury.

The next iz direct and circumstantial
evidence, which the Court will inform the jury.

The burden of proof charge, which appears
to be the Wentworth charge, which the Court will
give. The presumption of innocence charge, It1l
let counsel speak to that in a moment.

The next is the credibility of witnesses,
which the Court will give the same or similar.

Entrapmant, I'll let them speak on that
in a moment.

And accomplice testimony, which I'll let
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r

MR.

TWOMEY =

THE COQURT:

[Mr, Twomey

THE COURT:

MR.

SISTIL:

the defense and the State address in a momant.
Thogse are all that have been filed by
defense. And the first one which counsel can
speak on is the one entitled "Presumption of
Innocence™ as a separate chargs.
Before Mr. 8istd talks, I asked my office o
send down one additional instruction for 9:30.
While he's addressing the Court, can I have
permission to go out and see if Ehat's arrived
yet?

Absolutely, ves.
exist chambers.]

Go ahead, Mr, Sisti.
Presumption of innocence I thought would speak
for itself. I mean, it's not only principle of
law, it was explained not only on voir dire but
in any preliminary comments that would have bheen
made to the jury.

I don't think there's any gquestion that
this instruction not only lendg itself to the

case but has to be given,
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MR. MAGGIOTTO:

MR. SISTI:

The State's position is, Your Honor, we
obviously don't object to a charge given on the
presumption of innocence, but the standard charge
and the model jury instruction seems quite
appropriate. The problem with this one, it's
taking the instruction normally given for
circumstantial evidence and putting a twist on
it for all evidence, saying whenever the jury
has two reasonable interpretations of evidence
they have a duty to adopt the interpretation
which favors the defendant's innocence. I think
what's appropriate for them to evaluate is all
the evidence together in context and make a
determination what thelr verdilet is oxr isn't,
and I juet think this is taking it one sgtep
further than yvour basic presumption of innocence
which ig set out in the standarxd instructions.
The only response I have to that is that if in
fact the the jury does take direcgt, clrcumstan-—
tial, any evidence, any evidence whatsgoever,
whether circumstantial or direct, whether it

be part of their recollection of the view, whether

it be anything submitted to them, as evidence,
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THE COURT:

MR. SBISTI:

THE COURT:

presumption of innocence is controlling, and if
thare are two lnterpretatlions and cone does lend
itgelf to guilt and one does lend itself to
innocence, yes, in fact they have to adopt that
which would lend itself to innocence.

Well, the Court will cover the presumption of
innocence charge which is included in the
Wantworth charge, and will give a charge
concerning circumstantial evidence being
susceptible of two reasonable conclusions. The
Court will dewline to give this presumption of
innocence charge as written.

I guess the specific exception would be the
proposed instruction itself with the additional
comment that direct evidence also should be
interpreted like circumstantial evidence, and
evidence on a view should also be interpreted
like circumstantial evidence, there is not a
difference between any of those sets of
avidenca, In fact, the Court generally does
instruct that there's no difference among those
three types of evidence.

Okay, the next is entrapment.
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MR.

[Mr. Twomey re-entered chambers during the argument just

above.]

TWOMEY :

In this particular cage, Your Honor, we've asked
for two instructions that relate to entrapment.
The one is in the package given earlier. The
sacond one is called -- entitled "Government
Ovaerreaching."

Basieally, the law of entrapment iz that
entrapment is normally an affirmative defense,

That ls reflected in the standard instruction

from the New Hampshire Criminal Jury Instructionsg

book, which we've submitted., In the ilnstruction
on entrapment, I should note we're only askihg
for entrapment to be instructed on the charge of
witness tampering. We would ask the Court to
let the jury know that that's the only charge

to which that applies. The case law on
entrapment or the law on entrapment is that if

a pergon -- 1if a crime would not have been
commitited other than due to the inducement of a

police pergon or an agent of the police, then a

=]

— et

p—
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defendant has a right to an instruction. If
there's any evidence of this, the defendant has
a right to an instruction on entrapment.

There are two kinds of entrapment, and
normal kind of entrapment, as I gald earlier,
the burden of proof is on the defendant and it's

an affirmative defense. There's another

entrapment which I believe is antitled

entrapment by law, or something like that,

entrapment per Be, where the gDVEfnment conduct
1s so overreaching and s0 egregious that the
burden of parsuasion and burden of proof
switches to the State. The State must dlsprove
it beyond a raasonabla doubt. In this particulay
cade, therefora, it becomes a defensge, not an
affirmative defense. In this particular case,
what you have is a situation where Cecelia
Plarce is clearly an agent of the State, and I
bhalieve the Btate conceded that fact in earlier
motions to suppress. Bhe's carrying out a
seript, orchestrated -- attempting to elicit,
to get the defendant to tamper with her at that

particular point in time. The egregious nature
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of it -- I gueass those facts all by themselves
are egregious. The particularly egregious
nature of the government's action in this case
ariges out of the stop in Hampton, New Hampsghirxe
which we had testimony about from Ceceliaz Plerce
ag wall as the defendant.. Now, I won't go
through all the facts of that stop. That was
not a speeding stop. That was clearly an arrest
Tt was a tarrifying arrest; lights, spotlights
on the people, hands up, don't move, policemen
on horses, motorcyeles, et cetera, When you
have that type of action with no probable cause
and no justification whatsoever being divected
against a person who is already in a precarious
emotional and mental state, that is government
overreaching. The result, and the only result,
of that is to put the defendant in this casge
into sheer and stark terror. That's egregious
and it's overreaching, and the witness tampering
-~ the agts that constitute witness tampering

in this case axre as a regult of that. At least
the jury should be allowed to conglder whether

that's trua,




THE COURT:

MR. MAGGIOTTO:

All right,

#Well, first, with the government overreaching to
ptop that evening. First of all, there has been
no evidence in front of this jury which connects
that steop on June 11th, I believe it was, or
June l0th, the phone tap on June 1%th or to the
body wires on July 12th, 13th, nothing involved
by the defense when they had cross-examination

of Detective Palletier. BAll we have is some

information that Cecelia Pilerce and Pamela
Smart were stopped.

Eggentially, what this instruction would be
giving the jury iz asking them to speculate as
to what we're all talking about.

As far as government overreaching, no
evidence in front of this jury in any way that
the government conceived, contrived and carried
out a plan with a sole objective to use the
police power to obtain the defendant's
conviction, especially in relationship to that
stop, So as far as the government overreaching,
I don't think there's any basis in the evidence.

Tt's an inappropriate charge as fax &s entrapment




1845

MR. TWOMEY:

MR. MAGGIOTTO:

goes. I mean, it just seems to me defendant
never said on the stand that she would have --
never saild -- let me rephrase this. The
defendant never gald on the stand that ghe was
put in a situation which forced her to make
commentg which she otherwise wouldn't have made.
She said exactly the oppogite. She went there,
intentionally made these comments to Cecelia

for the purposze of either finding out what
Cecelia knew or with the thought to trying to
convince Cecelia Plerce not to go to the police.
There's nothing bhefore thils jury which suggests
that the police did something which put Pamela
Smart in & situation which c¢created a substantial
risk that she was about o commit a crime that
she otherwise was not predisposed to commit. In
fact, I don't think any reasonable jury could
come to that conclusion. It waen't developed
with the police officers. 8¢ that's all,

The prosecutor said she went thare, referring

t6 Pamela Smart, My memory of the testimony is
ghe didn't go anywhere, but contact --

I misspoke. SBhe went nowhere.

er——
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MR. S5ISTI: . Ag far as specific facts, just one that comes
to mind, which 1ls the subject matter of one of
the indictments, and specific indictment for
witnass tampering, is the subject area on fhe
issue of tha polygraph. That was the subject
area that was specifically brought to the
attention of Pamela Smart by Cecelia Pierca,
That was not a conversatlon that was initiated
by Smart. I mean, that speaks for itself right
there as one specific -~

MR. MAGGIOTTO: I don't think the issue is who brings up the
gubject matter. I think the lasue is creating
circumstances which forces the defendant or
puts the defendant in such a situation that she
ends up committing a crime not otherwise dis-
posed to commit. And even Pamela Smaxt testified
that she had previous conversations with Cecelia

l Piarce about this on the 13th, so I just don't

see the evidence.

THE COURT: All through?
MR. TWOMEY: yep.
THE COURT: Well, with respect to the requested instruction

of government overreaching, which was the
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purpose for which Mr. Twomey left chambers and
raceived the instrucgtion which hag just been
brought down from his office, the Court finds
there has bean no evidence of any government
overreaching before the jury. The jury is
unaware, based on the evidence so far, as to
what that stop on June l0th or llth involved,
and in fact the Court was unaware until it was
explained earlier by counsel as to what that
gtop was all about and whether it was connected
to the events of this case. S0 the Court will
not give that instruction, 0f course, the
defendant's exception 1s noted.

With respect to entrapment, the Court finds
that the entrapment suggested by the defonse
is the entrapment of or the claimed entrapment
of Cecalia attempting to get the defendant ko
encourage Cecelia to lie. The evidence before
the jury is that -= from Pamela Smart's own
testimony, that that was indeed her plan, even
prior to the wiretap; that her whole defense is
based upon encouragement, based upon a plan of

admission to prior knowledge and then supposedly
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MR. SISTI:

THE COURT:

Auberit.

to attempt to get Cecelia to lie s0 that ghe
wonld not tell the police about the defendant's
plan which Cecelia might have at that point
thought to be factual, but which in fact was
claimed by the defendant to be a ruse for
purposes of getting information from Cecelia.

Zo the defendant has testified that her
conversation with Cecelia was willing, voluntary
and a part of her plan to apparently gain
information from Cecelis. So the Court will not
give the entrapment defense charge as requested
by the defendant, and that exception is noted as
wall,

Just additionally for the record, the defendant
would ask the Court to reconsider that

particular ruling, and cite the case of State v.

All right. With respect to accomplice testimony
I agree with the defense that the sectlon in
their charge concerning the tegtimony of an
accomplice should be considered by you with

care and caution because indeed that is what

State v. West says. However, the Court's
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MR,

THE

MR.

MR.

S5I8TIs

COURT:

TWOMEY 2

[Pause

TWOMEY &

instruction is going te be quite a bit longex
than the defense>requests because the Court
must, first of all, define the crime of first
degree muxder for the jury to enable them to
determine whether the dafendant is an accomplice
to first degree murder. BSo I'll give that last
charge «- last paragraph of your charge.

Uh-huh.

8tate v. Wast indicates that is the law. The

first one =~ I'm not saying I won't glve the
first one. I'm saying I'm going to expand on
it, that's all.

May I talk to Mr. Sisti for a moment?

-

- Mr. Twomey and Mr. Sisti conferring quietly.]
There were three instructions that I thought
were in that packet. T didn't go over it. I
asked these be sent down. Didn't realize we
didn't have copies for everybody. They're all
atandard instructions -- agtually, two of them
T guess are stand instructions from the book.

One is false report to a police officer, and I
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= —

have another copy of that, I have two. 8o I'll
give them to the State. And the other is
hindering apprehension or prosecution. I don't
know 1f I have a copy of that. It's again a
standard one.

MR. S8ISTI: Let's gee if it hag a number on it.

| MR, TWOMEY: I'1] skip that one. Just the first one,

MR. MAGGIQOTTO: I don't know what you're talking about.

MR. TWOMEY: False report to a police officer. Cecelia

Pierce indicated to the jury that she’'d been
told by Captain Jackson she'd done nothing and
had nothing to worry about, amonyg the many
things she did, including aiding and abetting
a theft, conspiring to commit first degree
murder, and aiding and abetting first degree

murder. Among the many crimes she committed

was a false report to a police officer, The
tegtimony's uncontroverted. Two occagions at
least she met with the police, told them she
knew nothing about it, and it was a crime.
That's a lie, not unlike perjury where you can
@% purge yvourself of the arime by telling the

truth bafore you testify. Once you do it,
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MR,

MR.

MR.

MR,

MAGGIOTTO:

TWOMEY ;

MAGGIOTTO:

TWOMEY :

THE COURT:

MR.

TWOMEY 2

that's a crime. She admitted to that crime.
She got a walk from Captain Jacksen on it.
Ara we going to do the same thing for the }

defendant every time she talked to every police

officer every step down the line?
She's not being tried on it. l
Neither is Cecelia, l
The defendant is not getting any immunity. No
evidence of any immunity on other occasions.

Cecelia Pierce was given immunity. In order to

determine her credibhility, under Davis v. Alaska,

I guess to begin with, Giglio v. United States, |

Brady v. Maryland, Akerz v. United States, all

those cases the jury has a right to have the
evidence in front of them and be instructed on
what would have constituted a crime. That's the
purpose of that reguest.

Well, counsel ¢an argue that I guess in their
alosing argument, but the Court's not going to
ingtruct the jury that Cecella has committed a
crime because the Court, for one reason, does not
balieve she'd been granted immunity.

Jugt +o be clear, I didn't want you to say she'd
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committed a crime, but, rather, glve the
elements of an offense —-

THE COURT: Of false report? I'm not going to give the
alemants. There's no evidence hefore the j
on false raport.

What else? Is that it?

MR. TWOMEY: I guess 80,

THE COURT: Qff the record,

[Dizcussion had off the record.]

[In chambers hearing concluded at 9:45 a.m.]

IN OPEN CQURT BEFORE THE JURY - 10:02 A.M.

THE COURT: - Good morning. Mr. Twomey, you may proceed.

MR, TWOMEY: Thank you, Your HohoX.

ury
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MR.

TWOMEY ;

DEFENDANT 'S CLOSING ARGUMENT

Good ﬁorning, ladies and gentlemen. I want to
gtart out, before I talk about the case, and
thank you folks for willingly sitting through
this the last couple weeks. Hasn't been a
pleasant time for anybedy, Lot of cameras out
there, and people. The cameras are there for a
raason, People to whom these events that
you've watched in here, thisg is entertainment,
okay? They're not out there because they're
interested in the law or bacause they're real
empathetic people. They're out there because
it's entertainment. Hasn't been entertainment
for anybody in this courtroom. Hasn't been
entertainment for Pamela Smart. Hasn't been
entertainment for Grag Smart's pavents, for his
family. Hasn't been entertainment for Pamela's
family. When a person loses a limb, an arm,
say, for a long time afterwards, for years
afterwards they feel the arm, and what they
feel is an aching pain. A part of them is gone,
They feel it. They think it's there and throbs

with pain. That's what these people feel.
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Who &id this? Why'd they do it? How'd
they do it? That's what you're here to decide,
who is responsible for this? A bunch of little
kids who made a mistake and now they're sorry?
Now, the State brought in three ghronoleogically
aged children who have been found by a court of
law to be mature enough to be treated as adults.
Thrae chronologically aged children who have
gotten their reward. They don't have to worry
about spending the rest of thelr life in prison.
Those three lovely little children in two years
can come in this court and ask for time off
their sentence. They won't get it the firet time,
They won't get it the second time. They won't et it the
third time. But you know they're not going to orow old
in that prison. Thaey got their reward. That's
something you have to take into aceount when you
avaluate whether those are the kind of paople
vou want to trust with a decision like this.

When they got their reward, what they told you

was that they promiged the State of New Hampshire

thay would tell them the truth about what

happened May lst, 1990, in Dexrry. They didn't

3




1855

aven do that, ladies and gentlemen. Forget
about whether they're telling the truth about
that woman or not. They did net tell you the
fruth about what happened in that house. There arg
a number of reasong you can tell. The most
insignificant is the candlestick. That story

makes no senge. Firet of all, there are two

gtories there. Omne is that -- I think Pete's
story is that Billy dropped the candlestick,
okay, and he dropped it on the rug. Billy's
story is he placed it down on the tile. Why
would he do that, where Greg Smart's going

to see it as soon as he walks in the door?

Peel the candlestick. Drop it a few times. See
if you do anything to that candlestick. As
Detective Pelletier told you, that's a heavy,
hard object, good for hitting somebody with,

I'm not going to tell you we know what happened
with that candlestick, but if you leock at it you
know it wasn't placed on the floor and it wasn't
dropped. That's not how it got bent. Something
aelsa happenad. That's the first reason that you
can at least doubt about what they told you

happened in that house.
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The towel's anothar reason. Why does the

towel appear to be pressed against Greg's head?

What does a towel have to do with it? Where is
the towel? Thet's just a question. That l
doesn't prove anything.

The sounds. That's an interesting thing.
Mr. Dacier -~ if you recall, I think he was the
second person to talk to you folks -- Mr. Dacier
told you that he heard -- well, he heaxd three
sounds. The car door’s the first one. Let's leave that
out for a sacond. He then heard a door slam.
Then he heard another sound that he couldn't
differentiate from the first sound, That’'s not
a cap gun in there. I den't know where it is.
It's in there scmewhere. That's not a cap qu. If you
Fired that off with a .357 hollow point rounds, with 125
grains of lead in them, with gun powder in them,
it's not going to sound like a door. Something
muffling that sound. What is it? They didn’'t
tell you about that. Why didn't they tell you about that?
Is that because it's something like the light
bulb, shows a little more premeditation, cold-
bloodedness? I don't know. There was something

between that gun and Greg Smart's head.
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‘thousand. Then he thought abeout it for a minute end he |

Think about Mr, Klose. Do you remember him
from the laboratory? He talked about the fact
there were two major parts of this bullet.

One was entered all the way in, the major portion
and the second fragment was just under the scalp
He told you thet that could have been becavgse —— theve
ware a couple explanationg -— that could have been a bad
bullet. Then I asked him, I said, "Well, what are the

oddsg on that?" He said —— flrst, he said cne in a

said one in a millien. Ckay. That's a million-to-one
shot. Dr. Fossum -— what Mr. Klose said, the other
explanation, the one that's not a million-to-one
the rest of them if you count up to a million
from one, the other 999,998 is that there was an
intermediate target, something that could be
goft between the gun and the head. I suggest

to you that that's consistent, It doesn't

prove anything again, and we don't have to prove
anything, but it's consistent with something
muffling the sound. A towel, a cloth. Maybhe not
the towel they found there, but there's some explana-

tion for why that bullet fragmented. Same explanatien
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why Mr. Dacier heard two sounds that sound the
saMme.

Dr. Foesum talked to you about that, too,
his testimony again consistent there's something
else going on in that house. Dr. Fossum said
you see tearing. Okay, that's got to be a very
close wound, Doesn't have to be touching, but within
inches, ckay? You see tearing of the scalp as the
gasses come out and expand the scalp. Do you
recall that? He says that makes it look like it's closg
but we den't see traces of qun powder with -- with his
eyes he sees none. Now, Mr. Klose, Roger Kloae, saw a fey
minute places under the microscope or sgomething.
What did Dr. Fossum tell you? Dr. Fossum told
you that hig findings are consistent with an

intermediata target, which could be soft, betweeT

|
|

the gun and the head. Did those boys tell you
anything about that?

Most importantly you know they didn't tell
you the truth about what went on in that house
bacause of the ring, The ring is lying under
Greg Smart. Greg Smart has an abraaion on the

third finger. One, two, thrae. We got a name
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for that finger. It's called the ring finger.

Dr, Fossum told you that abrasion 1ls consistent
with somebody tearing off a ring with ferece.
None of the boys have any explanation why

that ring was on the ground. None of them
Something they just didn't want to talk about,
They could remember -- they could remember Grag
Smart spending three minutes standing up begging
for his life, They could remember him on his
knees. But they den't want to talk about that
ring. Something unspeakable happened with that
ring. Something unspeakable happened in that
houge that they're lying and covering up,

A lagt reason, and probably irrefutable, [
probably does make it beyond a reasonable doubt
that something else happened in that house, once
again Dr. Fossum. When Dr. Fossum was testify-
ing, I knelt here and I had him put the —-~ trace
the trajectory of the bullet front to back. I
had him stand behind me. I said, "Dr. Fosaum" -
I'm not trying to do it the same way. I didn't
aven gee how he did it, but it's front to back.

You saw it. I said, "Dr. Fessum, would you
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gtand behind me and pretend like you'’ve got a gun
and try to get your hand in a position that you
can shoot that bullet." Dr. Fossum said it can't
be done. On cross-examination (sic) Mr. Maggiotto
gald, "Well, what if Greg, right before he was
ghot, turned his head back, is that possible?"
He said, "Yes, it's possible.” Well, aid Billy |
Flynn, did Pete Randall tell you anything about
Greg turning his head? Was Greg Smart able to
turn his head? Pete Randall's holding on as hard
as he can to his hair. domething happened there
They did something else. They tortured that man
in some way that they won't talk about. 2nd
they're liars about it. That's the point. They
got a deal. They promised to teatify, and they
came in here and lied about some detail. It
doesn't really matter what it is. There's some
lie there.

Who are they? Who are these kids? Are
they somebody you ought to feel sorry for?
Think for a minute the way the prosecution
talked to Brian Washburn; the scorn, the

derision in their voice when thay agked Brain

Washburn questions. And think of the way they
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LR TNT I ——

talked to Billy Flynn, Who should we be nice
to here? Did Brian Washburn commit the crime
of trying to keep a secret that his friend asked
him to keep a8 long as he could, then nothing
else he could do about it, came forth? He did
that. 1Is that & reason to treat him the way he
was treated in front of this Jjury? How did the
State of New Hampshire treat those three boys?
Did you hear any derision? Hear any kind of
confrontation with them whatsoever? They want
you to feel sorry for those boys.

Billy Flynn., Billy Flynn lost his father
when he was a child, That's that. No doubt about
it. What dees it have to do with this case? Why
agk Mre. Flynn, you know, Billy was withdrawn for
months afterwards, and that's sad, too, but does
it have anything to do with this case? 1Is the
only point of that so that you feel sorry for
Billy Flynn? Feel sorry for Billy Flynn if you
want, but it doesn't have anything to do with
this case.

These boys, the three of them together, have

not a shred of moral decency wilithin them, and
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you can see that when they took that stand and
testifled to God to tell the truth., That has
absolutely no meaning to those boys. None
whatsoever. It's not envireonment. It's not
thelr parents. It's none of that stuff. If it
wag that stuff, think about Ralph Welch. Grew
up in the same town, went to the same schools,
hag the same friends, and he even lived in the

same house with J.R, Lattime. That's the same

anvironment. What's Ralph Welch -- does he think

this is something we should joke about? Ralph
welch cares about this, and hilg friends make him
glck, and if Ralph Welch's friends make him sick
they ought to make you sick.

Who are thesa boys? Pete Randall, the
agsassin, the boy whose dream was to he an
assassin, and his dream came true. That's
something. The boy who sat up there for hours
and didn't show one single human emotion. You
want to take his word for anything? You want to make
a judgment, an important judgment based on his
word? I'm not going to say a whole lot about

Pete Randall. That's absurd, absolutely absurd.

e




Pete Randall. After his arrest he tells his
mother all about this thing. She wants to know
about it. Tells all about it. But he leaves
out Pamaels Smart, Isn't that funny? Isn't that
odd? Ha doesn't say anything about any ride to

Haverhill whexs she talked about "den't get blood

on the couch' or any of those juvenile fantasies
Izn't that funny? Why's he talking to his mothe%?
assume that he was telling the truth. He's |
talking to his mother. "Mom, we did this, but |
this woman, older woman put us up to it."” Isn't
that the kind of thing you would want to tell
your mother? Why protect Pamela Smart?
Everybody says he baraely knows her. That doesn't
make any sense, unless she has nothing to do
with it. @Like I said, I'm just not going to
waste & lot of time on Pete Randall.

Vance Lattime., Who is he? ILattime the
liar. Ralph Welch tells you, again Ralph Welch
who lives in the same house with him, tells you
he's the kind of guy, you'll watch him do some-
thing and he'll either be embarrassed about it,

not want to get in trouble over it. Even though

oS {2 o N
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s

MR. MAGGIQTTO:

THE CQURT:

MR. TWOMEY:

he's seen you looking at him while he's doing

an act, he'll deny it to you. What's the lie he
told? TFor one thing, he told you that before
May lst he knew from Pamela that she was going
to get $174,000 in insurance. WNow, there's two
problems with that. The first is that that's
completely contradicted by Billy Flyun.

T object. That's a total mischaracterization of
the testimony of that wiltness.

Jury will take its own recollection of the
testimony of the witness.

That's a complete contradiction with Billy Flynn
who told you she only knaw about one policy, the
$90,000 policy, and found out about the other
one after May lst. Well, both of those things
can't be true. In fact, nelther one of them can
be true. Maybe tha most important wiltness you
heard in thig case, I think his name was Mr.
Houle, the insurance man from Rhode Island. What
did he tell you and what's important about it?
He told you that in regard to the 90,000 policy
in order to figure out the benefits, you have to
go back a year frem when the person dies and you have to

use a formula, you have to know the comuissions, thedir
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salaries. You have to know what Greg Smart --
if he sold the policy that night., That very
night he went out on an appointment. Whether

he sold one, whether he earned a commission on

it, and that information was not available on
May lst, 80 both Vance Lattime's lying about and
Billy Flynn's lying about that. It's just plain
impossible, He told you, he said, “Even my
agents couldn't figure that out."”

Now, what else did Vance tell you? He tells
you, well, he's got a problem with the laughing
in the car on the way back because he already
goofed and told Pelletier about that. He's got
to eat that one. He says, "Yeah, there was a
little bit of that going on, but over the next
couple days and waeks I started feeling remorse
and really bad about this." Ralph Welch was
asked if there was any remorse., He didn't see
any remorse from hie friend. That wasn't a
coupla days and week later. That four or five
weeks later. WNo remerse. No remorse when
they're in here on the stand. 0ld J.R. tells
you, "We never talked at the juvenile center,

the ADC." Why? "Because it's a rule. They

-
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told us not to." Now, there's a couple of
problema. There's rules against killing human
beings, and he had no problem transgresging
that rule. That's one problem. He's then
confronted. Just didn't know we had the

letter to his girlfriend. He's confronted with
that, and that shows that what he's Jjust said
is a lie, What does he o7 Does he admit the
truth? Of course they talked about the case at
ADC. That's h&han nature. That's not the
point, whether they talked thare. It is the
most important thing in their lives, and of
courge any three individuals facing the same
charge, they did talk about it. That's not the
point. The point is they came in here and lied
to you about it. When ha's faced with
essentially lrrefutable proof, because it's in
his own handwriting from his own mind, told his
fingers to make the words, "Bill's leaving. I'm
g0 sorry. We talk all the time whenever the
gquarde aren't looking." VYou've got the letter.

You've got the exact words. When he's faced with

that what does he do? Does he fess up and admit the truth
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MR, MAGGIOTTO:

MR. TWOMEY:

MR. MAGGIOTTO:

THE COURT:

No. He tells you another lie, He says, "I was just
exaggeréting. " That's as big a lie asg the first one.
Vance Lattime, J.R., talked to you about
going down to a storage area to get a gun. He
sald not to get a gun, he talked to you about a
burglary. He claimed that he always thought it
was before May lst, but he read some unknown
paper that we haven't seen that told him it was
after May lst, it was May 4th. But at any rate,
he talks about that, and he wasn't going to get
a gun. Ralph Welch was the one with him. Ralph
Welch 2aid they wouldn't leave until they found
a gun. And he talked to you about all the
efforts they made to f£ind a gun. They were
consciously looking for a gun. Again, that's
just a lie.
Judge, I have to object to defense counsel
continually testifying to what's a lie.
It's argument, Your Honor.
Well, if you'd argue the evidence, I wouldn't
have a problem.
I would prefer that you suggest to them that

it's a lie or submit to them it's a lie rather
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MR.

TWOMEY :

than gtating it as a fact., I don't think that's
proper.

All right. Billy the kid. Who is he? He's
number three in the gang of five. Is he a2
little puppy dog that you saw In court? Is

that who he is? Little, sad puppy dog? Or is
he the kid that, after killing a human being who
had begged for his life for three minutes stand-
ing, and we don't know how long on his knees, is
he the kid right after doing that talks about thé
thrill, the power, the charge of killing some-
body? Which is he, the puppy dog or the thrill
killer? He came in here and showed you the
behavior of a 1little puppy dog, but he did
demonstrate it that night, May lst, in Derry, he
showed himself to be what he is. Maybe he's a
mixed person, Who knows? But you know one
thing, he's a thrill killer. No reason for Pete
Randall to just talk about that to Detective
Pelletier unless it's true. Ia he the little
boy who cried here, or is he the heartless
little punk who laughed on his way to jail after

ha got arrested? Which one is he? If you don't know

T
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who he is, do you want to take his word for
aﬁything, anything at all if you don't know whicl
one ha is? You know one thing he liad about.
Wall, you don't know lt. There's some
possilblility he didn't lie. He told you that
within three days prior to May 1lst that he went
with Pam Smart +o a bank in Hampton to get money
thirty bucks, to buy bullets to kill her husband
Now that's a pretty =imple thing te confirm or
not confirm if yvou've got the burdan of proving
something beyond a reasonable doubt, Here's the
kicker. Go to the bank, get the records. We
went to the bank, her bank, got the records,

vyou will lock at the records, ckay, you'll see
that there's nothing that comes out from either
the ATM machine or the checking account within
three days. You'll see the last one's a check
written, I think it's to Shaw's in Derry, or
gsomething like that. Mr. Maggiotto on cross-
examination brought something to your attention
that's evidently true. You can take a credit
card and get money out of some of these

machines. We don't know whether you can do it
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at that particular bank, Well, if the 5tate
really wanted to know whether Pamela Smart used
a credit card, took money out to huy bullets to
kill her husband, it's not that hard, ladies and
gentlemen. VYou get a credit check on the credit
card, You go to a credit bureau. Give me a
credit check on Pam Smart, Let's know what her
eredit cardes are. You then subpoena into court
the records of each and evary one of those
credit card companiss. That's easy. It would
take a day, that’'s all, 1f you have the burden
of proving something beyond a reascnable doubt.

And that's one of the hard points in
Billy Flynn's story. That's one of the things
you can either -~ you can confirm it or prove it
to be a lie. If you've got the burden of proving
he's telling the truth heyond a reasonable doubt
those few places where you can grab sheld of his
story and find out if it's true or not, wouldn't
you go do that? And if it wasn't done for you,
could you ever say that he's telling the truth
beyond a reasgonable doubt?

Billy Flynn tells you, "I got those .357

hollow pointe, 125 gram bullets, and the reason

j
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MR. MAGGIQTTO:

THE COURT:

I did that was for humanitarian purposes." He
would like you to believe he thought --

I object to the characterization.

The jury will take its own recollection of the
tegtimony. Tk's argument.

this is argqument. He did not say the words
"humaniltarian purpoges." However, what was the
impression he left with you? "I wanted to make
it get over gquick, spare Grea some agony."
What's he saving? It's humanitarian purvoses.

Roger Kloge said the main purpose people
buy those bullets, hollow points, is to increase
devastation, to increase the odds of killino,
Which one do you think is the real reason?

I think if you go through your notes
yvou'll see one of the other bove, I believe --
my memory i, and use your notes -- 15 of you
now, there will be 12 of you -~ one of the
other boys I believe said the purpose of
those bullets was to increase devastation.
That's not the exact word. Which ls true?

Is what Billy Flynn told you true, or what

his eohort, his fellow gang member, fellow
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weasel, fellow vermin told you true, or is what
Roger Klose told you true?

Billy Flynn. He gets on the stand and he
knows Ralph Welch is -- I can't remember if
Ralph already testified or ie going to testify.
If he's alxeady testified, Billy knows about it
because he watches it on TV, But, at any rate,
he knows, he's had his own case. He knows
Ralph Welch knowe about the conversation, and
Billy calls up to try to ¢get Ralph to mest him
somewhere. He knows about that, so he has to sort of
eat that. How doeg he deal with that? He says,
"I talked to Ralph about the rumors Ralph had heard."
The whole time Ralph Welch wes on the stand, he
didn't say a word about rumors in the conversa-
tion, He dascribed the whole conversation to
you. He didn't say a word about it. What hs
saild was Billy was cohcerned about what -- not
rumors, but two killers -- Billy's friends had
teld him directly. That's not rumor. And that
Billy said the following things, and this order
again is not right, use your own notes, "If Pam

finds out about this, she'll never speak to me
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agaln. I'll kill myself." Does that et a

little sense of deja vu when you hear that? Put
that together with something else. Those are
the same things that he wae always saying to
this woman. "If you leave me, I'll kill myself.!
Ralph Welch had that right.

Let's go back to the house for a second.
Pete and J.R. get confronted by Ralph Welch.
This is going to tell you something about Billy
Flynn, what his friends think of him. Pete angd
J.R., get confronted by Ralph. They say, "Mo,
no, we're only joking." Ralph leaves the room.
He hears something. WNow, Ralph's recollection
ig == let me think for a minuvte. I']l try and
get 1t as close as I can. "When Billy finds
out about this, he'll bs pilssed," period. "You
know who's next." C(Close. I'm not sure it's
exactly right. I asked Detective Pelletier what
one of the other two boys had told him was said.|
What they said was, "When Billy finds out about
thig, he'll be nigsed." That sort of talk., "He's
going to kill Raymend Fowler." "When Bllly findg

out about this he's going to kill Raymond Fowler."
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Is Billy a little puppy?

Now, Billy weried in here, and as a human
baing you have to feel something. If it's real
emotion, if you're a human being, if you're not
Pate Randall, who has no emoticns, you have to
feel something. He has to touch some chord
within you. We're not telling you, and the
evidence doesn't suggest, that Bllly Flynn is
the same ag Pete Randall. Pete Randall's got
the emotions of a slug. No, he doesn't. A
rock. A slug, if vou hit it with a pin, it
moves, it feels pain. Pete Randall doesn't know
what human emotions are. Billy's not like that.
Pete Randall on this end of the spectrum. Billy
Flynn's way over here. Emotlons coursine right
through hiz body. The thrill of killinc
courses through his body. He crias at the drop
of a hat, He's obsessed. He's obsessed with
love for Pamela Smart. He told you that. He's
obsessed with his hatred for Greg Smart. I
balieve he told you that. If he didn't say
that, his friends said it. He's a kid who has

emotions. What emotion, what was ha thinking
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MR,

MAGGLOTTO:

sbout when those tears came out? Who knows?
Who knows what's running insgide that mind, the
mind of & thrill killexr? All three of these
boys told you that they wouldn't plead guilty
unless all were taken care of. I'm not surs if
all three of them saild 1t. Everyvone who was
asked about it said it. Isn't that touching?
The three musketeers.

They also told you —- again I believe it
was Billy, use your own recollsotion — told vou that he
wished he hadn't done it, he was prepared to o
te trial. He sort of suggested the lawyexrs
tricked him somehow., He was prepared to go to
trial., His defense was going to be denial of
guilt., What story was he going to tell that
jury if he testified in his own trial? Was he
going to raise his hand exactly the same way,
swear to God; was he goling to look 12 people in
the eya: was he going to tell a lie again,
another lie, a different lie?

I object. Speculating sbout Bill Flymn. It's clearly
not the testimony of Bill Flymn in this case, ¢riven the
testimony of Bill Flynn. Just leavina it open like that

iz really unfair to all witnesgses.
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THE CQURT:

MR.

THOMEY 2

I gquess I'll remind the jury in any criminal
case a defendant in any case has a constitutional
right not to take the stand and testify. You
may proceed,

You know he's an actor. You know he can show
emotions when he doesn't feel them. The day
after Greg Smart's death, Mrs. Kinsman calls a

coupla of them in the office, and he mopes.

FPine, perfectly. That's an act. Was what he did

up here an act? Do you know one way or another?
You know, people like all three of these
kids -- Cecella, too -- all four of them,
people like these are problems for prosecutors.
They're a problem because they're really not
human beings worthy of belief. They're bad
people, did horrible, horrible things. IF
someone suggests to you somethinag like, you know
if a corime happens in hell you're not going to

get angels for witnesses, you have to have

devils and that's why we put these boys on; somest

one says to you about Cecelia, to catch a vicious

something, you have to put a worm on the hook,

you don't put a cupcake on the hook; someone
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suggests that to you at any point in time, I
urge you to reject that suggestion. What that
suggestion is a coded message to you to conme
down to their leval, to bring the standards of
American justice, proof beyond a reasonable
doubt, the presumption of innocenca, your
skepticism, take all those things and drop them
down to the sewer where those people live. Those
are things you have to take intc account in
determining whether or not you want to believe
any of those paople.

tat's talk about sex for a moment, okay?
That was & big part of this case. It was a
driving sexual urge, his hormcreé were a driving
force in Bill Flynn's actions. Do you really
think it makes any difference what particular

position two human bodies were in at a point

when they're having sex? Why did the
prosecution kring that out? Why in the first 47
minutes —-- why in the first hour of cross-
examination of Pamela Smart were the first 47
minutes talking about an affalr and sexual acts?
Doas that help you at all? You know they had

an affair. You know they were intimate. Do you

P —
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need to know about ice cubes? Is that somethine
to titillate you, anger you against her? Is
that something kinky? What's the point? How
does that get you any further along in your
analysis of what happened, whether she's guilty
or innocent? Ig she guilty of an affair? You
betcha. You betcha. 8he's a married woman.
She's not supposed to have affairs. Is she
guilty of that? You betcha. Is she guilty of
having an affair with someone six or six-and-a-
half years her junior? You beteha., Is she cuilty
of having an affair when she's not in school but
egasentially in a posgition of authority, abusing
that authority, the trust put in people? Is
she guilty of that? Abgolutely. No doubt about
it. Does that make her guilty of murdesr? Vo,
Proof beyond a reasonable doubt. Now, Lt
geemg light-years ago that we talked to you ~—-
while choosing vou the judge talked about the
burden of proof, why it's so important to hold
the State to that burden. You can't drop it
down.

What are some of the reasons to have a doubt
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Firat of all, you could go through the
boys' testimony. You could go through it at
langth. Just talk about one thing, the ride to
Haverhill. And talk about the differences there
Thelr made-up stories., Was the gun shown to
Pamela, wasn't it shown to Pamela? Wags it in
the waist, was it in the jacket? You could --
you can go through those things, You can do
that for the whole gase, and I suggest you may
want to do that. I'm not going to do that with
you. I'm going to point to four or five araeas
that have to give you reasconable doubt here.

One iz tha bank. I've already talked about that.
A8 I said before, if you want to prove beyond a
reagsonable doubt Billy's telling the truth about
that, just chase down the records, her credit
card records. Wo big deal.

Cecelia. Quite frankly, I'm not even sure
it's Cecelia. May ba Billy. I think it's
either Cecelia or Bllly. One of those two told
you that Pamela came back after the funeral, the
first time thay saw her, and said that she just

couldn't ery. That's something where their
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atory touches other people's reality. Normal
people witness things. Was she able to cxy?
Whether or not she's faking it, was she able to
ery? They're saying she came back and said, "I
gouldn't ery."

why don't you listen to all the tapes in
this case back there. I think the judge is
going to give you some sort of device to listen
te them. IListen to that 911 tape. Do you think
she couldn't c¢ry? Listen to those voices,
three people describing it as they're seeing it.
Listen to what they say. She was hysterical.
She was crying. Why would she ¢go to one of
those two kids and say, "I couldn't cry"? The
angwer is, that's a lie. 8he did not go to
those kids and say she couldn't cry.

Brian. Brian Washburn. He saw her cry.
Her shirt was wet. Whether it was sweat, she
was hot —— maybe it was sweat -- she was crying.
Again, maybe they're crocodile tears like
Billy's, but why, if that's true, wouldn't she
go to one of those kids and say, "I could make
nyself cry"? No, that's a lie.

Most important one is Sonia. I talked a

- =t e ——
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little bit about the way the State treated
Brian Washburn. What about the way they
treated Sonlia? She's ouilty of a terrible,
awful crime. She loves her best friend. You
know, you can cross-examine somecone like that
that loves somebody without jumping down their
throat, without reaching in and grabbing the
pancreas and ripping it out. That's what they
did to Sonia. Put her right on -~ probably over
the verge of tears. That wasn't necessary.

Mra. Plynn. Billy's mother. She did
things you know she knew were wrong. She did
it out of love for her son. Did we jump down
her throat?

what did Sonia tell you. The evil Sonia.
Well, she teld you one thing, that Pam was
crying all the time, talking incessantly about
it. But she told you something very important,
Told you she was whimpering in her sgleep. Try
that tonight. Baefore you go to sleep, try
whimpering during your sleep, see if you can do
that., If you could whimper in your sleevp,
would you tell one of thesé kids that you

couldn't even make yourself cry?

o
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Cagella. Another thing, another reasonable
doubt. Let's talk about Cecelia for a moment.
Cecelia Pierce told you on May lst of last year
she met with Pam at the school in the Media
Center and discussed the upcoming murder of her
husband. Agailn, unfortunately for Cecelia,
that's one of the few places where her lie
touches reality. Patty Wiser came in here and
gaid Pam came in late. She went to a meeting
with the -~ I think it's the superintendent, and
he testified too about the meeting. She came
back. We were ready to go. We went to lunch.
We didn't gome back until 2:30. Cecelia told you
that wag -- look at your notes for this again --
earlier than 2:30 because school got out at 2:17,
That's just a lie. It could not have happened.
The woman was in Portsmouth, New Hampshire or
else in a meeting with the superintendent.

Now, Mr. Maggiotto, when recognizing that's
a problem for the State of New Hampshire when
Patty Wiser says that, Mr. Maggiotto says, well,
could they have, you know, passed in the

corridors or something like that briefly
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gomewhere else. That's fine, But that's not
what Cecelia saild, ladies and gentlemen. CGo
back and look at what she said. In the Media
Center.

Again, the insurance. Just == it jsn't
there, That $90,000 policy. If you took notes
on what Mr. Houle sald, you know none of the
atories those kids say about her knowledge of
ingurance can bhe true bacause you can't figure
out §90,000. Again, that's lie touching reality

Think about who Cecelia Pierce called with
the information on the gun when she's out there
tryving to figure out if she can steal from her
fathar. Did ghe call Pamela Smart? Called her
friend, quote-unquote €riend, Billy. B8he calls
him twice, tries to set up —- first of all, trieg
to gee if her father has one oxr talks about it
anyway. Then her friend, T think her name was
Mammy something or other, that she called a friend

and evidently was her supervisor, she steals fron

that person who's never done anything to her, or
she tries to -~ sets it wp for a steal with her
friend, Billy. That's for Billy, not for Pam.

What motivates Cecelia Pierce? T don't
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think we have a clue based on this evidence.

I don't think there's a c¢lue -- sgtrike the "I
don't think" -- there isn't a clue. Was ghe
jealous of something? Who knows. Do you know
sha's a liar? Yeah. Do you know that she's
willing to take part as an accomplice in an
attempted first degree murder? Ye¢ah, Listen,
she told you that -- well, first of all, she
told you she was worried a couple days before
trial she might get charged with zomething,
But she told yvou the police said, "Oh, you
didn't do anything. We're not going to charge
you. Don't worry about it, Cecelia."

Well, what did she do? What was the c¢rime
Ceselia Pierce committed? Well, perhaps mest
insignificant, she told -- made a false report
to a law enforcement officer. That's a crime
in the State of New Hampshire. BShe did it on
three occasions. But the State's theory is two
occasions. The first two times she tells you,
ghe admits, "The first two times I talked to the
police, I went in there and lied, said I didn't
know anything about it." That's a c¢rime in the

State of New Hampshire.
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Captain Jackson saye, "You didn't do any~
thing. We're not going to charge you." He told
her the third time she went in that she committed
a c¢rime. I think she called it obstruction ox
hindering, something. But what she committed
was a false report to a police officer. That's
a crime. She got a walk on it. She got a deal,
a good deal. Forget about the hundred thousand
dollars. That comes after all that, Tells you
a little about what kind of person she is,; but
not much. Really, you can't blame a poor kid for
taking, you know, poor in the sense of indigent,l

for not having money, for taking money. I'm not

going to do that. But she committed a crime theve,

What else did Cecelia Pierce do? When the
judge reads you the charges, he's going to go
through all the elements in the indictments
againgt Pamela. Why don't you listen to a
couple, okay? Listen to conspiracy. And while
you're listening to it and trying to eee 1f de
applies to this woman, listen and see if it
applies to Cecelia Pierce, Agrees with one or

more persons that an act shell be committed, and

ona == an overt act is done in furtherance of that
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agreement. The over actk, there's more than
one. The phone call is an overt act, Billy
¥lynn going down and rifling through a car is
an overt act. Driving te the other place, to
the house to look for a gun, that's an overt
act. Cecelia Plerce is guilty of comspiracy to
commit first degree murder, She's out there.
She's doing okay.

Thera's another thing she's guilty of,
not conspiracy, but first degree marder ==
aiding and abetting in attempted first degree
muarder. She attempted to get a gqgun, to help get
Billy Flynn get & gun to kill a human being.
That's a charge -~ I maan, that's acrima. That'?
a serlous érime. Sha's going to walk., Captain
Jackson, bhecause the State of New Hampshire
needs her or wants her as a witness, gives her
a walk on that. They didn't think she did
anything wrong in that.

Let's talk about Pamela Smart. Yet's talk
about the tapes. Play the tapes. If yveou have
the transgcripts, read them. Okay? You're going

to gsee things in there that are damning and
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you're going te see things in there that are
totally consistent of innocence. You're toing
to see that those tapes are the product of a
messed mind, What gets Pamela Smart to that
point? You know, those decisions are ridiculous
they're stupid, no good judgment shown in trying
to trick Cecelia Pierce into giving her
information., That's abasurd. The police wexre
absolutely correct to shut her out of this
investigation. 8She was out of control. There's
no criticizing the Derry police about that.

What gets her to that point? Why iz she out of
control that she's doing things that just make
no sense? Well, try being 22 years old and
having your marriage taken from you, your

spouse. Why don't you try that on for size.

Why don't you just think that out., Forget every-
thing else in the case and just think, is there |
a reasonable possibility that that could cause
someona guch trauma and such stress that they'd
act in an irrational manner? What's it like?
What is it like when death comes, not after a

long illmess of your spouse, not when you
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prepared and steeled vourself for it, but when i

Tt

comes absolutely out of nowhere? What is that

like? What does that do to a human being? Some
people can bear up under that. There are some F
people that are as stony as anything and can take
anything. Some people aren't. Some people break

eagier than others. After that, add rumors that

iy

start flying around town. Cecelia told you ther:
were rumors and Pamela told you there were rumorf,
and the rumors are all kinds of things. They
involve your husband being in the Mafia, they
involve him being a drug dealer, they inveolve you.
What does that do te the mind? There's a break-
ing peint. I think -~ gee, I don't know what
it's called, might be called tensile strength or
gsomething on metal, there's a point where some-
thing snaps. 0Okay. Do these rumors help get the
metal back or the mind khack to its normal state,
or does that put more pressura on the mind?

Think about that night in Hampton. &he's
letting Cecelia drive her car. There's no
dispute about what happened there. Evarybhody
agrees about that. They're driving the car

along. fThis ig after her husband's killed,
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after there are rumore going around, before the
boye are arrested. She's driving a car and a
force sufficient to retake Kuwait surrounds
that car. You have multiple aruisers, like
paddy wagons -- which is a racist term, by the
way =~- you have police officers on horses,
mounted pelice. You have police officers on
motoreyeles, They surround that car. They put
a spotlight directly on your face. It's night-
time, Two young women alone. - You ¢go to movae
your dog. You get screamed at, told to hold
your hands up, and you'rs kept there for ten

minutes, Your husband's bheen killed. What does

that do? Where's the tensile strength? Ig that

enough te snap a human belng? Is that enough to

cause a human being to act ilrrationally?

That's not the end of lt. One, two days
after that happens, while you were in a oreat
mental state from the things that have happened
to you before, what happens next? Person with
whom you have an affailr, a secret affair, it's
something yvou're ashamed of and have to be

ashamed of bhecause of the age differences, that
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person, the person who you thought was z decent
human being, the person who you've seen -- the
same slde that you folks saw in court here,

you've seen that side of Billy Flynn -- that

fellow's arrested for the murder of your
husband. What's the first thing -- do you
want to believe that, okay? You hear that
news, If vou believe that -— we all have defense
mechanisms, okay? IXf you believe that, that mea)
that you're having the affair, whether or not
you're legally quilty of the death of your
husband, that means your having the affair led
to the death of your hushand; that someone you
loved, and because you loved someboedy, they
killed someone alse you loved even more, would
you embrace that and say, "Good. I'm happy they
solved it," or would a person shrink from that
and get as far away from that and pray and hope
that wasn't true and try to find a way to show
that wasn't trus? That'es a horrible thought.
Listen to those tapes, ahd you have to —-
I'm affraid to suggest —— you really have to

ligsten to all four of them to do thdis, but
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listen to the progresgion of the voice of Pamela
Smart in those tapes. Listen to it at the
beginning. Then listen to the progression, You
hear with your ears a descent into hell. You
hear a person snapping, and that snapping happens
somehwere between the first and the last two.
Listen to the whispering, the manic kind of talk
the paranoid kind of talk. Listen to it. That
is a mind that's not acting anywhere rational.

I don't know if you're going to have the
trangcript of not. If you have the transcript,
look for places where Cecella Pierce said
something and Pamela Smart says something that
is as if she never even heard a word Cecelia
gsaid. I'1ll give you one example. See if

you can find more. At some point in those
transcripts Cecelia Pierce -- this isn't even
cloge -- but the word "uncle" came in. She
started talking about somebody's uncle who did
something and he's in jail for a large amount of
time, and, quote, you had your husband killed.
That's a quote. I remember that part, et cetera
And you're gut on the street. Cecelia says that

and Pamela goes ~- above that, Pamela's been
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talking -- on the ftranscript been talking about
the affair and she answerg that statement going
right on talking about the affair as if sghe'qd
never heard a word Cecelia mentioned.

Now, I want you folks to imagine, not
yourselves, but think of it, the stress, a
basket case, who has somethlng that she
desperately has to prove, something she
desperately has to hide, that affair. She's
now terrified she's going to be arrested
because of the affair, having a conversation,

a rational conversation. She's got an agendas
That's hide that affair. No doubt about it. she
doesn't deny it. She's got an agenda. If you
listen to that tape, half of the time on the last
two tapes -~ the first two tapes she's following
Cecelia's laad == the last two times, time and
time again her responses aren't responses. Her
mind is out of control, racing on one course:
That affair, and hiding it. Nothing else.

Ligten again to the tapes when Cecelia
starts talking about somebody looking for the

gun, I think it's Mr. Fowler. You're going to
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have the tapes. Look at them. Cecelia says he
heard they went looking for a gun, and it's
clearly the gun to kill Greg Smart., Pamela says)
"What for?" Cecelia savs comething else that I [
don't recall. Pamala says again, "What for?" If
she's in on this thing and knowsg all about it
and she knows all about the first attempt, as
someone told you, what is she asking what's the
gun for? Listen to how many times she beings
that conversation back to the affair. 1Is she
talking about hiding a murder or is she talking
about hiding the affair? She's clearly engaging
in acts that constitute witness tampering, okay,
and thera's no -- the acts she does, ghe tries
to get Ceecelia to lie to the police. No doubt
about it. Or +e withhold information about it.
Not a single doubt about it. But is she trying
-- first of all, as human beings you have *o
decide what impels that, What brings her to
that point? In the reasonable doubt imstructien
there's an interesting thing. The judge is going
to give it to you. At the end of it, it says if
you find that somebody —-- the State has proven

their case beyond a reasonable doubt, you should
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MR. MAGGIOTTO:

MR, TWOMEY:

THE COURT:

MR. TWCMEY :

—- that's the word I'm underlining with my
hapd here -- you should find the person quilty.
If you find they haven't proven it, you must

find the person not guilty. T don't know if I

sald that right. You should find them guilty if
they proved it --

Judge, I object to counsel giving the law,
You're going to instruct the Jjury.

I cdan comment on the instructions, Your Honor.
He can comment on the law.

There's a difference between should and must.
One 1s mandatory. Must is mandatory. And
should is in the normal course of affairs,
that's what you should do. The difference is,
because sometimes there are circumstances
where someone does acts that if you lock at
them in a vacuum constitute a crime, and those
acts she does with Cecella Plerce in a vacuum

is witness tampering. But a jury in our country

that's why we have those two words, has the right

not to return a verdict if they feel the circum-
stances are such thet a just result ¢an be reached
by a verdict of not guilty, even though the persor

does those things. But on that witness tampering

i
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I'm telling you two things., I'm telling you the
acts are there, she did them all, and that you
shouldn't find her guilty of that because of the
factors and what was ¢going on in hsr mind. 8&he
snapped. I want you to listen to thecse tapes.
What you're going to hear there is .a woman who
had been, over a course of a long time,
emotionally drawn and quartered. It's as if they
took -— drawn and guartered is when they take four
horses and tie them to your limbs and pull them
apart., She wag being ripped from all sides.
she'd been ripped from her love for Bill, her
fear from being arrested, her desire to find out|
what happened, and hopefully it isn't Bill.
ghe's being torn every which way. You're going
to hear that in her wvoica.

Now, you get =-- in the United States, you

gat two verdiects. You get gullty and not guilty,

Bafore you get to guilty, the State has to prove
a charge beyond a reasonable doubt. That's true|
-- that, by the way -—— most of our legal system
gomes from BEngland, and that's true in England.
It's not true in Scotland. Scotland has one

major difference. Thay have three verdicts in
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Scotland. They have gullty, if the State proves
beyond a reasonable deoubt: not guilty, if you
think the person has proven themseﬂf innocent;
and they have a third verdict, not proven. Wa
take the innocent and not proven and put them
Into one, not guilty. I won't tell you that we
have proven bevond a reagonable doubt that
Pamela Smart's innocent. I won't say that. I'll
tell you that there's maltiple, multiple reasonable
doubts about whether she's guilty,:but won't
tell you we've proved the negative. I'll tell
you one thing =-- forget about what I'"ll tell you
~« ona thing is for wartain, that the eorrect
verdict in this case is either the not guilty or
the not proven, which in America we put together
into a not guilty, because there's reasonable
doubts.

What happened on Mlsty Morning Drive on May
lst, 1990 was an abomination, That's the word
for it. If comes from the Ql& Testament.
There's a portion of the 0ld Testament where
they talk about the oyecle we have in life,
You're a child first, you're a teenager, you

bevone a voung adult, you maxrry, ydu have
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¢hildren, your parents become grandparents, you
grow old, your parents die, and you bury them.

That's a proper, normal cycle of life somswhere

in the 0ld Tastament. I don't know where, I
wag in a motel room one night tryiqg to £ind it.
But somewhere in there they talk about parents
burying their children, breaking that cycle,
that's an abominatlieon., That's what the Bible
gays, it's an abomination. That's what those
kids are guilty of. That's what happened hare,
nothing else. It's a word that doesn't really
desoribe anything else. Perhaps the Holocaust.
Nothing else in the human life really fits that
word., The viclous animals who brought you that |
abomination, it was five of them -- we've only
heard really from four of the, haven't heard
from Raymond Fowler, don't know much about him
== the four who took part in that, the three
boys and Cecelia Pierce, those three boys, at
least, they laughed and joked as they set out to
kill., Billy Flynn, Mr. Remorse, Mr. Tears, when
he went out the firgt time to kill Greg Smart

with Fowler, what did he say to Ralph Welch, king
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of braggadocio, whatever the word is? "We're
going to go do Grey Smart." Thay ﬁaughed as

they set out to kill. These people who boast
of the thrill of killing and the power of killing,

they're pecpls who laugh on the way to jaill.

They've been arrested for first degree murder
and it's something funny. They to&k ore
life. What they really want to do is take
another one. If Billy Flynn can’'t have Pamela
Sﬁart, nobody's going to have Pamela Smart.
That's what Billy Flynn wants, What they want
is, at the end of this case, they want you to
make an awful, horrible mistake, and they want
to be able to laugh at you folks. I wouldnft
let them do that.

You know, the judge is going to tall you
abhout the presumption of innouencegand raasonable
doubt. I'm not gouing over that. Tell you a

little atory about why that's so important. B3s

I said, those rules of law come from England.

England -- there's one big difference in England
from here. I told you about a diffierence from

Scotland. In England, they don't ﬁave a
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constitution and those rules can be suspended
atﬂany time. Those rules have been suspended
for about == I don't know how many years, a
nunbar of years in caBes of IRA -—fpeople charged
with working for the IRA.

I'm going to object,

What's the basis?

I mean, the basis of the objection:ig bringing
analogies of what may have happenad in England
with IRA people or other casges.

I can make analogies, Your Honor. It's closing
argument.

I think he's just trying to scare this jury or
something.

It's closing argument.

as I said, in England they don't have a
copstitution. They have a Parliament and —-

but the courts in some cvircumstances can do

away with jurles, do away with beyond a
reasonabla doubt. They've done that, While we
were sitting here in this courtroom, it's either
six or eight, I can't remember, six or eight

Irishmen and one woman, I think, who had been
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THE COURT:

convicted 16 ysars ago of murder were set free,
and they were set free because they had been
tried in a courtroom where there was ho proof
beyond a reasonable doubt, where they didn't
have the right to confront their accusers, none
of the protections that we have here that ars so
important. Those things aren't cheap. People
diea in wars for those things. We fought a war
to get those rights, It's no accident the first
ten of the Bill of Rights amendmentis to the
Constitution are those rights., Those are your
rights and our rights. Don't cheat them. Don't
bring them down to Billy Flynn and Cecellia

Pierce's level. Look at this evidence. Go

through it all. Really take your time. You're
never going -- we hope you're never going to make
a more important decision in your whole life,
We certainly hope you don't have to make a moram
important decision in your 1life., Do the right
thing. Thank you.

Ladies and gentlemen of the jury, we'll take a
short recess now. Thd rest of the courtroom

remain in the courtroom. You just go out with
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the bailiff,
MR. TWOMEY: May we approach for a minute, Your Honor?

THE COURT: Yes.

[Jury excused from courtroom at 10:59 a.m.]

—_ - -

IN ORPEN COURT WITHOUT THE JURY PRESENT:

THE COURT: Before we take a genaral recess, I want the
people in the last row of the spectators' seats
on my right to know, you can sleep all you want
and you can giggle all you want, but you won't
do it in this courtroom.

Welll take a ten minute recess.

[Recess at 10:59 a.m.]

THE COURT': Mr, Maggiotto.

MR. MAGGIOTTO: Thank you, Your Honor.
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MR. MAGGIOTTO:

STATE'S CLOSING ARGUMENT

Good morning, ladies and gentlemen.

Ladles and gentlemen, what the State has
proven to you that the evidence shows 1n this
pase ig that this defendant unequivocally
planned, orchestrated and covered up the murder
of Gregory Smart, and she did it by setting up
her 16-year-old lover, Bill Flynn, at 4-E Misty
Merning Drive May lat, 1990.

Now, the tragedy of thls murder gets
multiplied several times. Not only is it a
tragedy for Greg Swmart, whose youno life was
ended very, very abruptly, but a tragedy for
the family of Greg Smart. It's also a tragedy
for the family of Bill Flynn, who qgot roped
into this, and as much ag wa may not like Pete
Randall, and as much as we may not like J.R.
Lattime, it's a tragedy to thelr families as
wall.

Now, in the beginning of my summation, I'm
going to call you back to our voir dire process,
and you may recall that at that time we all

stregsed and asked you if vou would feel
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comfortable applying your common sense to the
evidence you hearxd in this case, aﬂd you all
sald that you'd be able to do that, and vou all
said that you would be comfortable in doing that
hegause that's what I'm going to ask vou to do,
ladies and gentlemen. I'm not going to take you
to Ireland. 1I'm not going to take you to
England. I'm going to take you to what vou
heard in this courtroom. And I want you to look
at what you heard in this courtroom, and I want
you to examine it carefully. And most of all,
what I want you to do is to take that common
sense and apply the common sensa you heard to
that evidence, because when you apply the

common sense to the evidence, there will be no
reasonable doubt, There will be no doubt at

all that this woman is gullty of accomplice to
first degree murder, she's gullty of conspiracy

to commit murdex and she's gullty of witness

tampering. Most of all, if you apply that comme

senge to the defendant's preposterocug tastimony
for the last two days, you'll also come to

realize that that was nothing more than a
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calculated effort, a last-ditch, calculated
effort for this woman to somehow try and
digtract you from what the inescapable
conclusion of what those tapes show, and that
inescapable conclusion is that the defendant
was involved and is guilty of these crimes.

Now, she does it at a time, ladies and
gentlemen, on these tapes when she's 50 obsessged
with solving this crime, she's s0 obsessed in
finding the murderexr of her husband that she
keeps the mogt crucial informetion that anyone
could have from the police. 8She keeps the most
crucial witness, Cecelia Pierce, that the police
could ever have from talking to tha police. And
ghe does it all the time., When she sayg --
well, 1t changes. We first heawd it wasg a game
to see what Cecelia knew. We then heard later
on it was a way to get more information. Then
later on heard it go to be the point of
confusion, Then we heard later on it was being
goared. Then we heard it was being desperate.
And today during summation we got to the point

of a pencil breaking. Apply your common sense,
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ladies and gentlemen. Look at those tapes.
Listen to those tapes, and you'll reach the only
one conclusion that those tapes leave with you,

Now, the task before you ls somewhat
obvious, somewhat simple. No guestion in this
case who physically killed Gregory Smart. No
gquestion that Pete Randall held a knife to his
neck, held his hand in his hair, nodded to Bill
Flynn, or Bill Flynn nodded to him, and there's
no guestion that Bill Flynn, after tapping his
breast pocket, took out that gun, pointed it
down on Greg Smart, and pulled the trigger. No
gquastion about that. You don't have to wadte a
moment e@f deliberations on who killed Gregory
Smart.

There's no guestion that J.R. told you he
drove them up that night. WNo guestion about
that. We all know that. You don't have to
waste a moment of time deliberating on that.
And no guestion all three of them tell you that
this defendant isg part of the planning; that
this defendant knew what was going on; that thig

defendant was ona of the co-congpirators and she
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took part in the planning and the commissilon of
the murder., There's no question, ladies and
gentlemen, that she claims these three juveniles
—-- adults -- call them what you will, they're |
fabricating a story, they're masterminding the
most vile concoction that ever came into a New
Hampshire courtroom, o get her. No guestion,
Becausge that's what she says. So the only
question you really have to answer is who's
talling the truth, And the benefit you have in
this case, ladies and gentlemen, is that you
just don't have to listen to Bill Flynn, Pete
Randall and J.R. Lattime, but you have all sorts
of corrxoborating evidence which willl support the
defendant’s guilt. 7You have the testimony of
Cacalia Plerce. Defendant admitg she's got no
motive to lie here., You got the testimony of
Ralph Welch, and 1'll ke talking about each of
these as I go along. And yvou also have the
testimony of a couple of people that were
totally omitted in the defense counsel's
summation you're going to hear. I'm going to

review with vou the tegstimony of Cindy Butt and
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how significant that is in thies cage. I'm also
going to review the testimony of George Moses
and how significant that ds in this case. And
then at some point I'm golng over portions of
those tapes that you can decide for yourself
whether this is a frantic woman, desperate,
about to snap, or a cool, caleculated cperator,
rallying the wagons around her, who's talking
to lawyers, talking to Cecelia ~-

Okjection.

Bagis?

Comments on the right to counsgel.

It's in the tapes, Your Honor.

Wilbur v, Qhio.

I'1l suetain the objectlon to the extent it's
comments to counsel, but 1t is closing argument.
You ligten to the tapes and you sea what she was
doing at the time. What you'll see is, as the
clrela was closing in on Pamelas Smart, because
Ralph Welch had gona to the police, she's doing
evarything in her power to gset up a dafanse, to
keep Cocelia guiet and keep the police off the

trail. Aand when you do that, ladies and

|
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gantlemen, you'll see. that the only fabrication
that comes in this case i1s this defendant's
testimony as to what those tapes meant and what
happened between har and Bill Flynn,

Now, to demonstrate there's no douht beyond
a reagonable doubt =~ there's no reagonable
doubt, let's start wlth the testimony of Bill
Plynn. Okay? No guestion, the testimony of
Bill Flynn makas out the elements in this case
of conspiracy to commit murder, as well as
accomplice to first degree murder. He tells you
he and the defendant took part in the planning.
He and the defendant sat down and talked about
how it was going to be done. He and the
defendant talked about getting a gun. He and
the defendant talked about making it look like
a burglary. He and the defendant talked about
wearing gloves. He and the defendant talked
about wearing -- tying his hair back. He and
the defandant talkead about when Greg Smart would
be home. He and the defendant talked about
where she would be so that she would have an

alibi. There's no guestion that his testimony
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just on its face makes out those twe charges.

He told you about three separate planned
attempts that they had in this case. Where she
wasg at that time. Told you about prior attempts
that failed, 8o Bill Flynn's testimony in and
of itself proves the case. But the gquestion for
you 1s, do you believe it?

Well, where do we start? One of the things
we talked about during voir dire, one of the
things we talked about in this case was the
manner in which someone testifies. Wow, the
defense counsel gpent, I don't know, 30 minutes
on his summation telling us how much he didn't
like Bill Flynn, he didn't like Pete Randall,
and he didn't like J.R, Lattime, and aren't they
despicable individuals, Ladies and gentlemen,
they are. No guestion about it. That's not
the issue befora us. We didn't put Pete Randall
on the stand for you to like him. We didn't put
J.R. Lattime on the stand for you to like him.
We didn't put Bill Flynn on the stand for you to
like him. We put them on the stand for you to

evaluate whether or not they were telling the
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truth. And you all said whether I'd like this
person or not, I'm going to listen to what he
has to say, and I'm going to evaluate the
testimony that he gives me, and I'm going to
compare it to all the other corroborating
evidence, and I'm going to make a decision
baged on that, unaffected by emotion.

Let's start with Bill Flynn? Was he a
thrill killer that you saw on the stand? Think
about it. About a week ago, maybe eight or nine
days, you saw him on the stand. You saw how he
testified here before you. You saw how he
answered the questions. You saw the emotion
coming out of him. That's a thrill killerx?
Yeg, Bill Flynn, sometime after the killing,
laughed. I'm not telling yvou Bill ¥lynn never
laughed again, I'm not telling you Bill ¥lynn
cried for tha rest of his life. But when he
was in here'and he was telling you of his part
in the murder, when he was in here telling you
shout when he had that gun ocut and he was
pointing it at Greg Smart’s head, tell me vou

think that kid felt this was a laughing matter.
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You think that kid was joking? No. Do you
think that k1d was masterminding a vile
concoction of lies to get this woman? Is that
how Bill ¥lynn came across to you on that stand?
Is that how Bill Flynn looked when he testifieqd
to you? I ask you to agk yourselves, remember
what you thought when you left thils courtroom,
what your impresaion wag of Bill Flynn. Keep
that in your mind when thinking about whether
what Bill Flynn says ig true or not true, Bill
Flynn doaesn't have all the answers. Bill Flynn
doesn't dot all the "I'g" and cross all the
"T's." He can't. He told you himgelf, lousay
memory, A lot of 1t purposely forgotten, I
don't doubt. No, neither should you. But was
ha a liar? I submit to you, ladies and
gentlemen, if Bill Flynn was a lilar that was

one ¢f the greatest performances you've ever
geen in modern times. I want you to think about
that when you're evaluating his testimony. And
at the same time that this defense counsel spent
go much time commenting on hie laughter,

commenting on his face and commenting on him,
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Contrast it from what you saw from the
defendant this entire trial. This entire trial,
witness after witness got up there and talked
sbout a bullet being put in her ex-husband's
head, not one tear of remorse, not one tear of
grief. She wasn't shaken up one bit at any
time. Contrast that face and manﬁerism when
you compare it to the testimony of Bill Flynn,

Now, contrast it with the mannerisms of
the defendant when she testified these past
twe days. Can anybody have the question out
without her having the answer? You don't get
a guestion out hefore you get a "But this is
why. Let me tell you. Cecelia told me this,"
and s0 on and g0 on, "told we that and that's
why I said that." She was sitting on the edge
of that seat, her face in the microphone. You
didn't say boo before the answer came out. It
was rapid fire, It was a programmed robot,
had every possible angwer you could think of
before the gquestion was even asked.

Now, ladies and gentlemen, I want you to

remember not only how Bill Flynn testified, but

R T T IO L R Sy




1913

lat's talk about what he said. No guestion,
the defendant had a powerful influence over Bill
Flynn., She had to to get him to commit this
murder. He's & little bit of a dumb kid, punk.
He's broken inte cars, burglarized storagae sheds
No ¢uestion about it. Pam Smart didn't approach
the class valedictorian to commit this crime.
No question about it. It was Bill Flynn. And
he testified to you about the influence the
defendant had over him. And he testified to you
about the relationship, the sexual nature of
the relaticnship.

Now, why does the prosecuticon bring out
the ice incident in "9 1/2 Weeks"? Are we
Just trying to get some headlines for the
press? No, ladies and gentlemen, that's a
detail, a detail that someone like Bill Flynn's
not going to forget. It's a detall corroborated
by Cecelia Pierce, who says, yeah, she remembers
him coming down for ice. It's a detail which
will give you some sort of idea what's going on
between them. This isn't just a haphazard

affalr where the defendant has sex with this
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15=, l6-year-old boy. Thisg is torrid. This is
a torrid affair. This is this kid's first
sexual exparience., He's way over his head,
And I submit she liked it that way. How do you
know? Let's talk about the pictures.

Were those pictures taken specifically fox
Bill Flynn? No, ladles and gentlemen, that's
not what we're gaying. She didn't get in the
bed and, as she s=ald, standing around for Bill
Flynn. &and you'll see these. Take them to
tha jury room. Take a good look at them. TWo,
we'res not saving that. What we're saying is she
tells you, "Oh, I didn't want to go to my
regular plage because I would be embarrassed, so
I gave them to my lé-year-old lover, hut not
for him to look at because I didn't want him to
open up the package. I thought he wouldn't do
that,” Does that make any sgaense, when she
didn't want to send them to a modeling agency?
And that tells you another thing about this
woman, what she thinks of herself and her bhody.
She was glad to give them to Bill Flynp. It was

all part of the enticément process. Not only

b s s ek
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do you have pictures, ladies and gentlemen, and
you have the sex in her condominium during

"9 1/2 Weeke," Bill ¥Flynn told you about other
randezvousg, couple of times at Saligbury
Reservation, couple of times at hiz house,
couple cther times in the car. What's the point
of bringing this all out to you? We don't care
that they had sex at this place or that place.
It explains to you the nature of the relation-
ghip. I mean, sha'g totally deceiving her
family and friends and her husband about this
affair, And I submit to you she was very good
at it. None of them had a clue that it was
going ¢n. I mean, the art of deception is
something that she's very good at. It's to

show you, hey, this is how it happens; if you're
going to have sex with a lé-year-old boy you're
going to do it at Salisbury Reservation, you're
going to do it down the beach in the car, you're
going to do it somewhare where no one else is
going to see it. That's the point of bringing
it out to you. Same with the letters. What do

the letters tell you in this case? 0Okay, Bill
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tells you, "Yeah, I got eight or nine letters
gaying how much sha loved me. Some were sexually
graphic." Wa didn't drag it out of him exactly
vhat the graphic detall was in these letters.
We weren't bringing it out for that purpose to
embarrass the defendant, We're beingilng it out
to show you what kind of relationship this is.
According t¢ her, it starts late March and
ends in late April. For every love letter she
would have to have sent him, she would have to
send a Dear John letter the way shea talks, she
talks about breaking up all the time. But Bill
Flynn is getting these lova latters, some
graphic, gexually explicit. What's the point?
It explains the whole. It explains how a
16~year-old kid who can say, "You really want
me to murder your husband because, yeah, wa're
not going to bea togethsr? Okay. Okay. You
must be right. I'l1l do it." That's the point
of bringing it out. Do you think the defendant
iz being candid and honest with you because she
admits, "Yes, I wrote him letters"? You know

how she answered that question when I said,
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"Were they sexually explicit?" "Apparently, I

guesa." Who's she kidding? Who'sz she kidding?

She admits the letters to you because she'’s got

to, Sha knows Sara Thomas has seen the

letters. It's all in the tapes how Sara

Thomas had seen the letter, Can't get in

this courtroom and deny those letters. She

admits everything she knows there's going to be

witnessas to corroborate. She's got no choice.
Now, another interesting thing about her

¢laim that this relationship was something that

gha tried to break off several times, you

notice how we got no detaile about that, how

I sald this and that and how he said this and

that? We never got any details about that.

You know why? Because there are none. Never

happened, But when you ask Bill Flynn about

the first kiss, he can tell you step by step how

it happened. When you ask Bill Flynn about

"y 1/2 Weeks" at her condominlum, he tells

you step by step how it happena. If you want

him to, he ¢an tell you everything. “We broke

up eight or nine times. Oh, yeah, he's a liar."
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That's how she tells you it happened.

why do I bring this out to you, ladies and
gentlemen? Just to give you an ldea of the
nature of the relationshlp and the differencas
in the way they testified.

Now, the important thing to remember here
is Cecelia Pierce. No guestion in this case
that Cecelia Pierce is a confidant of the
dafendant. Bhe's the only person in the whole
wide world who knows about the affair. 8he's
the only person who's with -- Cecelia -- the
defendant and Billy Flynn when they have sex
sometimes, downstairs watching the movies. She's
the only person who's the cover for them when
they go out. She deesn't know anything about
these affairs breaking up. She didn't tell you
anything about Bill Flynn and the defendant
trying to break up.

Now, with this kind of hold on BRill Flynn,
it was very easy for her to justify the murder
in this cage. The defendant clearly told him
of the abuse that CGreg Smart did to her. He

told you yeah, and let me go on a side point for
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a second. Defendant's talking so much about
the dignity she wanted her husband to be buried
with. What was the first thing she told you?
First thing is, "My husband had an affair,"
which I submit to you was sort of suggesting

an explanation as to why she had an affair.

And the second thing she tells you is, "I
remember talking about it near Chrisgtmas
becauge around Christmas he threw me out, He
didn't intentionally hit me, but I was locked
out, We had to call his parentg," et cetera,
et cetera, et cetera. Why does she admit that?
She knows Bill Flynn's going to come in here
and talk about it, Cecelia Piarce 1ls going to
come in here and talk that they knew about it
becauge she told them. Do you think that's

how she described it to Bill Flynn, that he just
brushed me accidentally, nothing veally serious,
he doesn't abuse me? No, I'm sure she milked it,
Sure she justified to herself and justified to
Bill Fiynn why she should have this affair and
why her husband was no good. No question. The

marriage was lousy. Thie defendant, practicing
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her art of deception, tells_gverybody in the
press after the murder how happy they all were,
telling sverybody and her friends how everything
was going just fine, and they always wanted to
be together. But Brian Washburn told you
Faster weekend, a couple of weeksg before the
murder, Greg Smart is saylng, "It's really
lousy between us. It's really screwed up. I
had an affair. Pam had an affair. It's
terrible." Never hear that from the defendant.
You know why? Doesn't want anybody to get
susplcious after the murder. Doesn't want
anybody prowling aroun@ to figure out what the
problems were. Took every possible step she
could to make sure nobody knew about it. Now,
notice how contradictory that was to every
gtatement she gave to friends, she gave to the
police and she gave to the press.

Let's talk about why not get a divorce,
Seems pretty simple, right? She testified on
examination, "All I would lose is maybe the
furniture if we'd eplit up, and Haley might be an arqument

and possibly four to six thousand dollars in our
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chacking account or savings account would have
to be split up." But no real problem here
gaetting a divorce, except to suggest to you why
she did this, It's not the meoney, ladies and
gentlemen., We're not suggesting to you she
killed Greg Smart for the lnsurance money. Not
suggesting she killed him for the furniture,
Think about what the divorce would have done to
this woman who, I submit to you, 1s very, very
moncernad with her image and very, very concerned
with the professional reputation. You'll hear ’
ﬁhat comes out on the tape. If she got a
divorce, the affair's going to come ouvt. It's
gaing to ruin her reputation. Professionally,
she's going to loge her jobh. You don't think
that's going to be a big stain on this 22-year-
old that she had an affair with a 15-year-old
boy, little after turned 16? You don't think
that's going to trouble her career down the
iine? You think she wants all her family and
friends to know about it? That's just one of
the reasons. Bhe told Bill Flynn, “Greg would

probably never leave me alone." Why deal with
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that messy siltuation? To her 1t was easler to
do the murder. She had a willing participant.
Now, you hear about the progression of how
this murder takes place with Bill Flynn. He
doegn't come in this courtroom and tell you,
"Wwell, we had sex, we liked each other, and
next day decided to kill him." That's not what
he tells you. What he tells you, first starts
out deesn't know whether to get a divorce ox
whether to kill. From there it goes to, well,
the only real alternative is maybe to kill. When
does it come that finally she says to him and he
really thinks maybe there's something to 1t?
He's being driven home after one of those
evening trysts during "9 1/2 Weaks." And
afterwards she breaks down and she cries and
gays, "Look, this can't go on. This is, you
know, this can't continue. We got to do
something about this.” And Bill Flynn, by that
time her hook is so deep in that kid's psyche,
go deep in that kid's hormones, that he's going
to be a willing participant, he's going to do

it,
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New, he tells you about how it goes from
thera, Not the next day they have this great
plan all worked out and they'rae going to do it.
Says first, "I try and find somebody to do it."
He's a 16-year-old kid from Seabrook, doesn't
know anybedy who's going to commit a murder.

Hae doesn't know anybody, and he tells her that,
"Look, I can't £ind anybody to do that."
Eventually tries, he appxoaches Pete and J.R.
first, and they told you he's nuts and he tells
you that he told them he was nuts. Eventually,
before that, he approached’Raymond Fowler to
get Raymond Fowler to help. He tells you about
everything he was doing every step of the way
to get this accomplished. What's the point of
telling this all to you? The point is that it
hag the ring of truth to it. Not something sort
of maying we fell in love, decided to kill her
husband.

S0 what does he tell you? He tells you
about three attempts, ladies and gentlemen., He
tells you the first attempt, "I didn't even try

anything. &he sald she was going to be at a
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meeting, I just want home. I didn't have a
car, didn't have a qun, called her up. I said,
'Look, Pam, I can't do this., I don't have a
gun, I don't have a car.'" What does he say
happens? He says she's infuriated. She yells
at him, says it's over between us, little bit
turn of that inok into his psyche. He's
destroyaed. He does think it's over. Okay.
What does he say the next day? She comes along
and says, "bon't worry about it. There's another
meeting and you c¢an do it then."” What do you
know, ladies and gentlemen, there's a meeting
on April 5th at AOC that the defendant goes to,
and you also heard that that meeting is con-
tinued that night until Apxil 12th, And Bill
Flynn tells you about another attempt where

Pam Smart's at a meeting., He tells you about
this attempt, how he gets Raymond Fowler,
borrows her car and goes up there to commit the
murder, Purposely gets lost, gets cold feet.
Comes back, calls Pam and says, "We were late.
Didn't do it." But she wasn't oo angry this

time, too. What do we find out? We found out
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one night Bill Flynn gets dropped off to pick
up Pam Smart's car by Chris Gosselin, Andy
Blake, bunch of other boys, while ghe's at a
meeting at SAU 21. what do you know, there's a
meeting April 12th that she goes to. BRBill Flynn
tells you, "She waan't so upset when I got bhack
to pick her up because she saild there wasg one
more meeting.” And when's that meeting? May
1=t. What's that? That's a school beoard
meeting. And I also point out to you, ladies
and gentlemen, on each of those days when Pam

Smart's telling Bill Flynn that he could commit

this murder, you should check Greg's day planner,

Just s0 happens on May -- April 5th -- I'm
gorry, I may have said May but I meant April

5th -- he hag appointments at night. Again on
April 12th, appointments at night. And again

on May lst he's got appointments at night. What
did Bill Flynn tell you? Pam Smart would tell
him where Greg was going to and when Greg was
going to come home. He told you that Pam Smart
wag going to make sure she had an alibi by going

to a meeting. What do all these three situation

or
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ghow? The exact game thing. Greg Smart was
not going to be home. He was at appeintments
Pam Smart was golng to be having hex alibl at
meetings.

Now, wa talk about Dr. Katner and what
these meetings were for. Defendant clearly had
a legitimate interest in going if she wanted to
for the salary and media course, things of that
nature. But Dr. Katner told her she didn't have
to go, very rubber stamp, the A0C meeting, no
further purpose for her to ke there. In fact,

I submit the defendant thought it was getting
suspicious going to these meetings. That's why |
ghe vauses a little bit of a stink with the
shelf spaca. After she had the plan and told
Fred Engelbach 1t was all set, she creates a
purpose of a ptrink to the point of threatening
her job. Dr. Katner said, "You go tonight and
do what you got to do, and tomorrow 1'll do what
T got to do."

You know, little interesting detail Bill
Flynn's given you about that attempt that night.

He told you on the night they made love to
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"9 1/2 Weeks" she danced for him, which is
another way of sinking that hook in him, Van
dalen was on the tape, They played the song
"glack and Blue." He told you when he got in th
car that night and turned the key on, there was
a tape in the cassette holder and it was Van
Halen's "Black and Blue." Do you think that was
goincidence? No. Do you think RBill Flynn has
the creativity to kind of make up that kind of
detail so he can give it to you, so he can
sound more gradible through his tears? Is that
what you thought Bill Flynn was doing? I submit
to you based on what you saw, no way.

Now, defendant suggests in her testimony
that the week before Greg Smart's killed she
has a major breakup with Bill Flynn. Notice
how she testified about this. She sald, “Well,
Bill said he was first going to kill himself.
He was crying and then he stopped as if a light
went off in his head.® When thiz happened that
Wednesday or Thursday of that time, that was
the impetus for him to kill Greg Smart. If this

wags the impetus for him to go off and do the
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killing, how could Bill Flynn posgibly make up
this story in retrospect about where Grag Smart
would be, about what the meetings were and get
it right? How could Bill Flynn have done that?
He couldn't have, ladies and gentlemen. He
wasn't making it up. Ha's telling you what
that woman told him. He's telling you what this
woman plannad.

she also said how Bill Flynn was there
Tuesday night, did the dishes and threw the
garbage out, and tried to suggest that Bill Flyn
knows where the bulkhead is because he had to go
out and throw the garbage. Remember that line
of questioning? What point or purpose does that
have? Does that make sense to you? Tuesday
night they had sex together and everything was
greaty it was a couple of days later in her
office that they broke up. So ask yourself, how
did Bill Flynn get in that night? There's not a
single piece of evidence to suggest that the
house was broken into. Nothing. They try to
suggest to you maybe Bill Flynn left something

open. Didn't mention it in summation. Must be
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because it wouldn't work. The breakup was after

that night. Really doesn't make sense, does it?
Tet me ask you something about does this

make sense to you. If this relationship is so

turbulent between the defendant and Bill Flynn,

Bill Flynn thinks after it breaks up he can go
kill Greg Smart and she would come. running back
into his arms? What did she tell after the
murder? "I saw Bill Blynn. Saw him once in my
house and once at Dreher-~Holloway to look at a
car." If Bill Flvnn committed a murder and she
saw him in school, why wasn't he c¢hasing after
her in her version? That's not the truth. The
truth is he did the murder for her, and theygot
together as much as they could without her friends
knowing it, at school, after school, the new
condominium, which is only across the field from|
Winnacunnet High School.

Now, how did J.R. and Pete first get
involved? He told you, "First we told him he
wag nuts." Told you the process of s0 we could
have the stereo egulpment. No gquestion, J.R.'s

a thief when it comes to stereo egquipwent.
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No question, Pate Randall ig a cold, caloculated
murderer. Again, T didn't put him on the stand
for you to like him, Put him on the stand for
him to tell you what happened., You know, I
submit this erime would not have happened
without Pete Randall., Bill Flynn needed a Pete
Randall to pull this off. And that's tha
function and the chemistry that Pete Randall
provided. But how did they get involved? He's
slowly enticed after talking about taking stereo
eguipment. Bill tells you that he offears &
thougand dollars without conferring with Pam.
And then Pam's sayeg, "No, no, no, five hundred |
bucks. That's too much, They're going to get |
suspicious if that much money is missing."” so
he goes back and he tells that to J.R. and Pete.
And I want you to remember those amounts, five
hundred dollars and a thousand dollars, because
it's going to become important later on when we
talk about the testimony of Ralph Welech. So
defensa counsel tells you that thiz is a total
fabrication, made up by Bill Flynn, Pete Randall

and J.R. when they'ra incarcerated at ADC, when
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they're incarcerated in Brentwood. 1s that what
he's trying to get you to think about and what
he wants you to believe? Okay, ladies and
gentlemen, Iif they wanted to they could have
made up an entire story. They had all sortg of
time to sit around at ADC and talk about what
happened. They had all sorts of time to come
up with the great fabrication. If they were
going to 4o that, ladies and gentlemen, why
didn't they do a much better jobh?

Let's talk about what Pete tells you, DPets
gays, "The only time I spoke with Pam Smaxrt
was, I was in the car on the way down to
Haverhill, and the reason I spoke to her at that
time was because I wanted to go over the plans.
I wanted to make sure everything was set. I
wanted to make sure thies was going to be pulled
off the way it was supposed to be pulled off."
Now, if Pete Randall and Bill Flynn and J.R.
wanted to make up a good story, why didn't Pete
Randall tell you ahout all sortslof conversationg
he had with the defendant? why didn't they gay

that the defendant came over to J,.R.'s house a
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couple of times and sat around J.R. '8 _bedroom
and made up stuff? Why doesn't he tell you
that he stopped by the Media Center once or
twice and she gave him information or talked
direct to him about payment? Pete Randall
doesn't tell you those things. Pete Randall
doesn’t tell you anything but what he knows

to have happened. And you know why? He doesn't
like the defendant. Ha tells you that, too,

He doesn't hide his motivation here to make
himself look better. It would be eagy for him
to sit up here and say, "I killed Greg Smart
because I falt gorry for the defendant. &he
told me he was an §.0.B., was abusing her, had
to get rid of him." He tells you, "I did it
for Bill, He was going to do it for this woman.
I was going along.” Was it part of a thrill

for Pete Randall? I think that's a fair
conclugion, I think Pete Randall had some
kickes out of this, and I hope he spaends the
next 28 vears to life thinking about it, because
that's where he's going to be. I'm not asking

you to feel sorry for him, and I'm not asking
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you to feel sorry for him and I'm not asking
you to accept hiﬁ, except to listen to him.
That's all I'm agking you to do.

Same with J,R. J.R. could have told you
all sorts of stuff. He tells yvou, "Look, the
only time I really talked to Pam was once in
her office when she was on the speaker phone
when arquing with Greg. Afterwards she said,
'T got to have it done.'" Another time at hig
locker when Pam comes up and says, "I left the
bulkhead open and the door open." He tells you
"I'm at the Media Center all the time." He
could have told you all sorts of stuff about
Pam Smart. He could have made up all sorts of
Btuff. But do they tell you that? No. They
both tell you that initially all the informa-
tion was coming from Bill. I submit to you,
ladies and gentlemen, that makes sense because
that was the nature of the conspiracy. As it
started, this defendant and Bill Flynn were the
conspirators, and Bill Flynn was a satelite out
there trying to bring in the other people. Thay

don't have to tell you that. They could have
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sald all communications came directly from Pam
Smart, but they don't, and the reason is because
they're not fabricating their testimony. They're
not making it up, If they wanted to make it up,
why not correct all these little jinconsistencies
Why not correct the business about the bulletg?
Pete Randall thinks it's that day; Bill Flynn
thinks it's a day before or so; J.R. thinks it's
a month. I mean, they've been sitting together
in their cells for, you know, how many months?
Why didn't they say, "Hey, let's get that

bullet thing together before we go talk to the
AG's Office.™ They didn't Qo that. They're not
afraid to tell you they have different

racollections. And Bill Flynn, it doesn't gshow |

up in the defendant's bank account, the $30.00
that Bill Flynn believes she withdrew that day.
I don't know what she did at the bank that day.
I don't know if Bill Flynn has it right. That's
not the issue in this case., WNot every "I" ig
dotted and "T" crossed. But if they wanted to
fabricate this story, they could have cleared

those pointsg,
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Same thing with the ring. The most
important thing you should know about the ring
is what Pete Randall says. "He talked to me
about his wedding ring. It flipped me out. I
wasn't going to take his wedding ring off."

What did Dr. Fossum tell you? Single
gold wedding band on the defendant's (sic) left
hand., How did this other ring get off? % don't
know, ladies and gentlemen. Did Greg Smart, in
his panie, when Pete asked for his chain, start
taking off his other jewelry, taking out his
wallet? Did they take off the ring but don't
remember? Do you think they were taking notes
about what was happened minute after minute?

No. They're scared out of their minds. Xillers?)
Yes, Perfect raeporters of evervthing that was
happening that moment? No.

But if they were liars and their whole
point was to come in here and lie, you can't
dispute that ring, you ean't dispute that
wallet, how easy it would have been for Pete
and Bill to gay, “"Hey, you took off the ring; I

got the wallet, What do you say?" "Okay, yeah,
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MR.

MR.

TWOMEY :

MAGGIOTTO:

yeah.” Sounds simple. Really simple. Not done
Let's talk about insurance. 2and I think
thls is probably one of the most significant
things we could talk about, I think Mr. Twomey
will agree with me when he said Pete Randall said
$174,000, Peta Randall actually =aid $140,000.
I'll gtipulate I was incorrect.
All right. No question. Two policiles here,
$50,000 and $90,000. Pete Randall told you
what he knew was, he sai&, "I knew it was
$140,000 in insurance." Did he tell you when
he knew that? He didn't say before the murder ?
or whether he knew it after the murder. J.R.
sald, "I knew it before the murder." No questioﬁ
about it, J.R.'s wrong. Is J.R. gatting his
dates mixed up? Maybe. Is J.R. lying? Maybe.
I3 he embellishing? Mayvbe. I don't know.
What's really significant here in this case
about the insurance money is what Bill Flynn
tells you. Bill Flynn said, "I specifically
remember that after the murder the defendant
came up to me and said, 'There's more money

than even I thought.'" And Bill Flynn said, "I
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MR. TWOMEY :

MR, MAGGIQTTO:

THE COURT:

MR, MAGGIOTTO:

thought she had a policy for $90,000 and another
one for 550,000. I wasn't sure which one she
knew about."
Okjection. Doesn't conform to the evidence.
You remember it.
Jury will take their own recollection,
He gaid, "$90,000 rings a bell and I knew
eventually it was $140,000," Just what mr,
Houle from the insurance company told yvou two
policies, couldn't know which one, $90,000 might
have been known but probably unlikely she would
know about the $50,000, Bill Flynn gets tha 90
and 50 mixed up. But what's significant here is
he knows 1f they broke up before the murder
gha's got very little to do with Bill Flynn.
How does he know? How does he know about the
$140,000? I submit to you he knows because |
her story's a fabrication, They're talking.
There's no breakup. He's with the defandant
every step of the way.

Now, there's a witnegs in the case whose
glgnificance I cannot overstate. I want you

to focus very closely on this next witness,
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Ralph Welch. What i the significance of Ralph

Walch? Think about what he told vou. He said

that on June %th Pete Randall and J.R, said to
him that they committed the murder of Gregory
Smart. And what else did he say they told him?
Pete Randall said, "I'm getting $500.00 from Pam
Smart.” J.R. sald, "How do you think I got
these spaakers? From Pam Smart.” At the time
that J.R. and Pete Randall were speaking to
Ralph Welch, there was not a clue to the police
that these guyds were involved. Nobody was after
them. There's absolutely no motive in tha

world for them to lie, WNo motive at all. What
does Ralph Welch tell you? That Pete Randall and J.R
said about their involvement with the defendant
before the murder is ahsolutely true. Thare's
no fabrication here, Thay're talkinyg about it
before they're even arrested. They never
thought Ralph Welch was geoing to go to the
police. They thought he was a close and trusted
friend. and what else does Pete Randall say
that night? Brings ug back to the insurance.

Pete Randall said, "I don't know whaere the




1939

money's coming from, but she's got 5140,000 of
ingurance." How does he know that? He's got a
connection to Pam Smart.

Now, vou want to stretch your imagination,
you could say, well, Bill Flynn gave him this
information. Let me ask you something. Bill
Flynn doesn't have to lie to Pete Randall and
J.R. to get them to commit & murder for him.
That's one thing you know about Pete Randall.
You don't have to get Pete Randall —— you don’'t
have to lie to him to get him involved., "Come
on, Pete, let's do it." And Pete says, "QOkay,
let's go." You don't have to lie for these
guys, and he wasn't. Ladies and gentlemen,
they’re not lying to you. They're telling yvou
what was going on.

And, you know, in the benefit that you
have in this case, it just gets better. I mean,
based on that testimony alone I submit to you
you have all you need to convict this woman of
conspiracy to commit murder, to convict this
woman of acaoomplice to first deqree murder, But

you got more. You got the testimony of Cecelia
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Pierce,

Cecelia Piarce is totally unconnected to
Bill Flynn, J.R. and Pate. I mean, yeah, she
worked on the OJ video with Pete and J.R., you
know, they hung out together with Pam Smart
sometimes. But these kids don't hang out with
Ceqelia Pierce. You saw the kind of guys they
waere., You saw what Cecelia Plerce was like.
They're not in the same crowd. And they all
told you that, You don't have one piece of
evidence in front of you to suggest that Cecelia
Pierce is in any kind of cahoots with Bill Flynn
and J.R. and Pete Randall. Cecelia Pierce's
information independently corroborates the
testimony you heard from those guys. And when
you think about Cecelia Plerce, let's talk a
little bit about who she is. When does she
£irst meet the defendant? Project Self-Esteem.
Jusgt like Bill. She's a 15-~year-old sophomore
girl, pretty face, a little overweight. She
meets dynamic Pam Smart. Dynamic Pam Smart
takes a liking to her. She hecomes her Ilntern,

They becoma good friends. You don't think this
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this is a beost to Cecelia Piercea? You don't
think Cegelia Plerce is kind of riding Cloud 9
with hexr relationship with Pam Smaxt? You

bet she im. You bet it's a thrill for her.
8he's also privy to her zecretz. Who in the
world gets the right to know about the affair
between Bill Flynn and Pam Smart? Cecelia
Pierce. Nobody else. Cecelia Pierce was very,
very special. 2And what does she tell you? &he
tells you the same thing Bill does. Started
having an affair gradually. They liked each
other from a distance, then got together, then
started having sex. She was there sometimesd.
She algo told you that, of the progression of
how the planning went, first talking about
divorce and murder, then didn't know what to do.
Eventually it bacame a decision that they would
kill, She knaw it was supposed to look like a
burglary; that he was supposed to wear dark
clothes; they were supposed to wear gloves:
gupposed to park at the plaza; that the defendant
would leave the door open. Gave you all that

information. Start thinking about it., Why is
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Cecelia Pierce giving you this information?

If Cecella Pilerce was lying about this stuff,
and didn't really know it, where's she getting
it from? 1Is she getting it from Bill Flynn?

Now she's getting it from Bill Flynn? What do
you think? You think Cecells Pierce is going to
say, "Okay, Bill, vou want to kill Pam Smart's
hugband? Let's not help her. She's doing a lot
for me. I really like her. ULet's stick it to
her." That's not what happens in this case.
She's there. She's privy. She knows what's

going on.

oy

What else did she tell you about? She tells

oy

you she knows about the priox attempt. She tall;
yvou that the defendant told her that she left the
keye for Bill Flynn to go up there and commit the
murder one day; fhat Greg Smart would be ~-- wag
already home; that they couldn't do the crime;
that Raymond Fowler wasg with Bill; that the
defendant was at a meeting. And she also tells
you, Cecalia Pierce tells you that someone came
in while the defendant was at that meeting and

she had to hide behind that bookcase. And Bill
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Flynn told you the same thing. And you know
that'é cne of thoge things that the defendant
took the stand and admitted. Why? Just wants
te explain why these two witnésses are saying
that. It's all part of the caleculated robotic
regponge to the testimony your heard.

8o ask yourself, why is Cecelia Plerce
lying if this vile concoction of testimony is
all a fabrication? Think about it, and think
about it carefully, Why would ghe kill Pam
Smart's husband without teliling her.

Now, dld Cecelia Piexce look at a gun at
Papa Gino's? Absolutely. She doesn't deny it.
Ask yourself, why was she looking for a gun?
She tells you how it happened. "Bill Flynn and
Pam are in the office talking about a gun.

They ask me and I tell them" Wwhy, ladies and
gentlemen, does she at that time want to see
Grag Smart killed? Mrx. Twomey's ready to
convict her. Rind of surprising coming from a
defense attorney. He's ready to convict her in
a second., Why does ghe say, "Yeaah, I know where

a gun is"? She wants to belong, be part of it.
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Dumb, yes. But did she call up Bill Flynn and
tell him to come look for the gun? Yes., Why
does she do that? Wants to please Pam. She
doasn't do anything elsge in this case. Not
going to be arrested in this case. You think
ghe's going to be lying because she's got some
gort of fear? Why would she lie about Pam and
say, "Yes, I looked for a gun, and I'll tell
you everything about Pam and how Greg Smart was
killed." sShe doesn't have to lie. Pam may be
the first personh in a long time gave her self-
esteem. She wouldn't bring in Pam. That
wouldn't make sense. Aand the reason is, it's
not a fabrication. It's the truth. And it's
corroborated by Pete, by J.R., by Bill and
Ralph Welch and Cecelia Pierce.

She also tells you about the same informa-—
tion you get from Bill Flynn. Defendant was

uncomfortable with seeing her there. Bill

Flynn told you she was -— excuse the expression
== ghitting bricks. She also tells you ahout
June 1l0th, 1990 -- isn't that funny? -- whara

the defendant says about June 10th, 1990, she
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knows someone may have seen Bill at the
condominium, give an explanation why he's there,
Bill happens to be coming over after watching a
movie and stays until three in the morning.

What do vou know about that day? Bill Flynn
tells vou J.R,, Pete come over. They have the
conversation with Ralph Welch; that he ¢alls
Ralph Welch, tries to vonvince him it's a rumor,
trieg to meat with him g0 he won't go to the
police; says, "Yas, I'm going nuts or kill
myself if Pam finds out." Not becauss Pam
didn't know. He didn't want her to be upset
again, annoved, angry like she was the last two
times he screwed up.

What do you hear? You hear from Cecelia
Pierce that she comes over later that day and
Pam Smart takes her upstairs and tells her all
about it. You know that's true because the
police went to Pam Smart's house to see who wasd
there and saw a ¢ar in the driveway, ran the
platas and found out it was Michael Welch's
car, Cecelia Pierca's driver who breught her

there that day. BAsk yourself why wexre the polic
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going to Pam Smart's house? Why wag Pam Smart's
car stopped later that night? You know why,
ladies and gentlemen. Because Ralph Welch had
gone to the police already. And Ralph Welch
told the police what J.R. and Pete told him,
that they were to get $500.00 from Pamala Smart.
That's how he got the speakers. The police
thought she was involved and went to her house,
stopped her car. They were looking for the bhoys
but they didn't f£ind them. All kind of makes
sense.

Now, think about it, The boys are arrested
June 1llth. Yeah, I think that's the date, June
l1lth, Monday., Cecelia Pisxce goes to the police
on June l4th, June 15th, spills her guts out,
After that, the police ask her to weaxr & wire
and gstarts going to talk to Pamela Smart. If
Cacelia Pierce was part of this fabrication that
the defense would like you to believe exists in
this case, when did she get the information?
#rom June 1ith or June l4th. I think one thing
that's quite clear, everything was a panic in

this woman's life, It was panic in CQecelia's
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lifa. She got called down to the police on
June llth. Very worried about beaing airested.
She heard rumors on the street. Came back to
the police June l4th. When did she get togetherx
with Bill Flynn, Pete Randall and J,R, Lattime
to eook up this brew? No chance. You didn't
hear one piece of evidence of Cecelia Pierce
getting together with those guys to discuss the
murder. It didn't happen. Cecelia Pierce ig
just telling yvou what she knows from her
obgervation. She doesn't get everything right.
She doesn't get it like the boys got it. She
remembers some things different. But that's
what sha's testlfying about, her memory, not
theirs, not some concocted story. This is the
benefit you have in this case. This is what
makas your deliberations s0 much easier. You
don't just have to rely on those boys, but you
got Ralph Welech., If you don't like Ralph Welch,
you got Cecelia Plerce. 8o you got more to
assure you there's no reasonable doubt in this
tasge,

Ladies and gentlemen, 1t just gets better.
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One person the defense did not comment on in
summation is Cindy Butt., Think about Cindy Butt
our last witness, a wvery short witness, but
whose significance again cannot he overstated.
If anybody in your jury rocm talks to you about
what about fabrication, I ask somebody, throw
out the name Cindy Butt, Why 1s that name so
important? What does she tell you? She tells
you that, "A month or weeks before Gragory Smart
is killed, I'm having a conversation with
Cecelia Pierce. I'm not sure, but I think we're
talking about my divorce." And what does
Cecalia Pierce say o her at that time? "I havae
a friend, Pam, whose marrlage is lousy and wants
to kill her husband.” That blows any fabrication
theory out the window. There's no motive for
Cecella Pisrce to lie at that tima. TIs Cecelia
Piarge scmeone envigioning that she might be
arrested, she batter make up a story against
Pam Smart? Absolutely not. Cindy Buttk
unequiveocally demonstrates that Cecelia Plerce
is telling the truth. You know why? Because

she tells somebody way hefore there's any




1950

possible reason for her to lie, It's consistent
with someone telling the truth every step down
the line. And what are you supposad to think
in this case? Cindy Butt took a drink of this
vile toxic soup we heard about in opening, so
she came into court to lie? Absurd. Absolutely
absurd, Barely ever sees Cecelia Pierce.
Never talks 4o her. 8he doesn't aven know who
Bill, J.R. and Pete are. BShe doesn't know the
defendant except to say that she's Pam, and we
confirm we're talking about the same Pam because
the night of the murder the bell goes off in
Cindy Butt's mind and she says, "Hay, you told
me about this once before. Does anybody
suspect anything?" What does Cindy Butt say --
Cegelia Pierce gay? "Wow, I didn't know I told
you. You know, don't say anything." T don't
know if she says that, but Cindy Butt doesn't
say anything wntil we go after her, Where do we
get the information? Cecelia Pierce. You have
that in this case, ladies and gentlemen.

Think about one other thing. If Cecelia

Pierce was fabricating this entire story, how
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could she possibly think that she could fool

the Derry Police Department that she's going

to get information by wearing a wire from Pamela
Smart? I mean, is Cecelia Pierce going te do
some sort of mind game that this defendant did?
Cecelia Piarce going in and match wite with this
college graduate, the 3.8 cumulative average,
gay, "I'm going to trick you into saying
ineriminating stuff because I need to avoid
being arrested or getting in troukble"? Ridiculous,
Yeah, pretty dang ridiculous becanse it’s not
true. The txruth 15 Cecelia Pierce told you, "I knew
Pam wag involved from the beginning., I really
gtarted to question my own motivation here and
not going forward, talking to the police. Yes,
T was a little scared I might be in trouble.”

So she comes clean. BShe comes clean and tells
everything she knows. There's a lot more we can
say about Cecelia Plerce than we can about this
defendant. She never comes clean when approached
by the polica that summer. &he never comes
clean to her friends. She never comes clean to

anyone. &And I don't even have to talk to you
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about movie rights. I think the defense aygrees
with me that's a non-issue in this case, cama
way after the fact, way after this defendant
really started the media circus by talking to
Channel 9 twice within the week after her
husband's death. Nothing to do with it, No
digpute on that peint,

One other person the defense didn't talk
about. 1That was Ceqrge Moses. QGeorge Moses.
Another short, sweet witness. His importance
can't be ovarstated. What's the significance
to you of George Meses? Well, in the summer of
1990, Bill Flynn, Pete and J.R. aren't saying
anything. That's what the defendant's counting
on, they don't say anything. The only problem
ghe's got is Cecella Plerce. Cecelia Piarue
is the only person giving any evidence against
hexr. 8o what does George Mosas tall you? Ha
tells you, "I meet the defendant at prison when
I'm visiting my mother, She callg me up within
a couple days after that. She says, 'Hey,
George, would you be willing to lie for me?

Would vou be willing to say you heard Cecelia
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Pierce lie?'" Gaorge, kind of dumnb kid, says,
"I don't know. Maybe. I got to think about it.
I don't know what he said. It doesn't matter.
What's important is what she said to him,

Now, was it dumb for Pamela Smart to call
up this kid and do it? Yeah. Real dumb. Was
it the act of a desperate woman doing degperate
things? Yeah, And she sald yesterday she
started acting rationally afiter she was
arrested, Maybe not. What was the point?

Why call George Moses? Because he went to
Winnacunnet High School. His steory would have
some legitimacy hecause he could say he saw
Cecelia Pierce there. Didshe call because his
mother's an inmate and maybe be more likely Lo
do it? That's possible.

Another little factor here to demonstrate
that her concern about Cecelia Pierce iz =0
great. It's because Cecelia Pierce is telling
the truth and she's got to discredit her. And
you Know what George Mosas teils you 1ls true
because you've got the phone records between

August 26th, and he says it's a couple weeks
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after I visit and see the defendant, there's
four phone calls placed from the prison to his
rasidence in Magsachusetts, and he tells you,
YA long time after that my mother called me up,
say hi. 'Whoa, whoa, whoa, don't get involved
in anything. Anybody comes talk to you, just
tall them the truth.*" And he says, "Okay, mom,
I will." ©TLook at the phone records, phone call
October 30th from the Goffstown Women's Prison
to George Moses. Corroboration of the conver-
gationg. And he says, "I remember that phone
call semetime around the time I spoke to Danny
Pelletier."” What does Detective Pelletier tell
you? Spoke to him around November lst. Just
another indication of the truth of what's going
on.

Now, ladies and gentlemen, I know I've been
talking to you a long time and I know you're
probably tired and you're maybe hoping this
would end soon., But I think it's really
important to show you how this evidence just
keeps building up and how this evidence just

keeps laying on top of each other. You don't
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have to look at one factor. You don't have to
look at one witness. You can iook at all of
them. They just kaep supporting each other
and supporting the guilt, and that makesg it so
much eagier for you in this case. You don't
have to remain unhelped and say, "Oh, my God,
this whole case relies on that one witness or
that one statement." No way. You got all
gorts of corroboration here. You have Ralph
Welech, Cecelis Pjlerce, Cindy Butt, George Moses.
You could go in that jury room right now and I
gubmit to you you would have no problem finding
this defendant guilty of accomplice to first
degree murder, conspiracy to commit muxder hased
on what Cecelia Pierce, tampering, too. You
could do it. We could stop right here. But you
got a lot more. You got & lot, lot more. You
got this defendant’'s own worda on tape. Not
once. Not an offhanded comment. But on tape.
Two times on June 19th, July l2th and July 13th.
What does she tell you? Let's think about
her testimony a little bit, how rildiculous that

was. She tries to get up hers and tell you an
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explanation for that incriminating evidence.

Ask yourself, what cholce doeg she have? She
can't deny those tapes exist. She can't deny
those statements have been made. She can't deny
what she said. She's got to come up with &
reagon, What does she tell you? "Well, first,
f was trying to get information from Cecelia
Pierce so that I could do my own investigation."
When she's got the information and it's some-
thing she should go to the police with, she has
a justification for not going forward., “Before
T want to the police, I really had to talk to
Bill." When that excuse doesn't make it any
longer, her next excusge is, "Well, I didn't want
*he affair to come out.” And then she switches
back, "Well, I was trying to get information."
Than "I just didn't want the affair to come out."
Then saying, "I was conducting my own investiga-
tion." Then saying, "I was scared." Did that
look like a scared woman to you on the stand
when she was testifying? Did that look like a
woman who wouldn't be in contrel of a l5-year-

old girl when she wanted to talk to her, a woman
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whe couldn't set her mind out and say exactly
what she wanted to gay and make decisions like
that and stand up under the embarrassment of an
affalr if it could seolve her husband's murder.

Y submit what that woman was was a woman who

ig doing everything in her power to distract

you from looking at the significant evidence
that those tapes are, 1o somehow take you away
from the inescapable conclusion of what those
tapes show, Again I tell you it's a last-ditch
effort to somehow, some way explain the most
ineriminating evidence you could ever ask for in
a case. The only thing we're missing is a
videotape of her convergationsg with Bill Flynn
about the murder. But what you got is the audio
tapa of Cecelia Plerce.

|

MR. TWOMEY: May we approach, Your Honor? We don't need a

record.

{Bench cenference - no record.)

IN QPEN COURT BEFORE THE JURY:

MR, MAGGIQTTO: Okay, ladies and gentlemen, I've been talking
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for my hour, I have to speed it up. T only
hava about ten more minutes I can share the
evidence with you, and I'm going to do it rather
qulckly, if Bill doesn't mind.

simply, I want you to think about several
things when vou consider the defendant's
testimony. Think about her history of
deception. Think about how she had no problem
lying to her friends and living a lie with her
relatives. "Think about how she had no problem
taking the stand and lying about the presence of
Bill Flynn in that cax. Think about how she had
no problem looking at Daniel Pelletier from the
Derry Police Department in the face and saying,
"This is the honast to God's truth, I don't know
why they would have done this case." Ask your-—
selves that. How she can do that, look them in
the eye and say, "The honest to God's truth, I
don't know a motive. The honest to God's truth,
I don't know why vou're bothering Cecelia."
Think of that history. Think of that hackground
when you're determining is that a witnegs you

want te trust. Is this a witnags who you're




going teo discount all the testimony you heard of
R&lph Welch, Cindy Butt, Bill Flynn, on the
stand? I= this the kind of witness you're going
o throw out thosa tapes and ignore them? DBased
on what she says, I submlt to you, no.

I'd just like to take a moment or two to
show you a portion of those tapes to demonstrate
her involvement in this case, You know, ladies
and gentlemen, when you listen to those tapes in
the jury reoom, and I suggest to you that you
do that, you listen really carefully, listen to
her tone, listen to the paca of her voice,
listen to how she talks to Cecelia Pierce, and
you make a determination who's controlling the
gonversation, and you make a determination, is
this a woman about to snap or is this a woman
in a panic begause now Bill Flynn's arrested.
This is a woman who's now fearful that Caecelia
Plerce might go to the police. This ig a woman
who's sure that the police might be at her
doorstep at any moment. Reep all those things
in the back of your mind when you're considering

the defendant's conversation,
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All right, let me just show you a couple
of thase. July 12th, 19%0., What does Pam Smart
tall you? "I'm not worried asbout anything
except the police. I think Ralph —— I mean, if
Pete or J.R. or Bill says that T did it."

"Right,"

*fight, then they can arrest me?"

Okay. Then she's telling Cecelia, "There's
no way I'm ever going to say anything about you,|
Little example of the subtle manipulation and
pressure.

What does shea say down here? Notice the
whisper, her expregsion, the congpiratorial
tone. "But the problem is my heart is like
F'ing having a heart attack, like I can't even
F'ing believe this because why would they have
told Ralph? If they never would have told Ralph|
you khow."

What is she doing here, ladies and gentle-
men? ©She's lamenting about the situation she's
in. She's not telling vou she’s trying to get
information from Cecelia Pierce. She's not

trying to make sure or ghe's not in a frantic
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mood, having a nervous breakdown. This is a
woman lamenting that they told Ralph.

Another one, July 12th. Just guick. I
don't have time to go over all thess, ladies
and gentlemen., You can listen to the tapesd.
I'm just going to make a few highlights. "Did
you now —- geeing what had happened, wouldn't
you rather have just divorced Greg?"

"Well, T don't know, you knhow. Nothing
was going wrong until F'ing they told Ralph,”
Continuation of the game lament. Continuation
of the same problem. I mean, she doesn't say,
"Well, you know, I don't know. They killed ny
husband. I didn't have anything to do with it,"
This isn't just telling Cecelia Plerce that she
knew about it. 8he's saying that her plan was
not golng wrong until they told Ralph. And
that's true. Until they told Ralph, nothing wasg
going wrong.

What does she gay? "It's their stupid ass
faulte (sigh) that they told Ralph, you know.”
She's even blaming them. 8he gets them

involved and ghe's blaming them.
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I'm being a little more selective, ladles
and gentlemen. I can't show you them all. Just
have a couple more.

What does she say here? Is this a woman
who's trying to get information from Cecelia
Plerce? Ig this a woman who doesn't know what
she's doing? Read it in context. All she's
telling Cecelia Pierce, "I've been a really good
friend to you, I really like to be a good
friend to you. 1I'd lLilke to continue our
friendship. I've done things for you." What
this is is a subtle manipulation, pressure, to
make sure Cecelia Plerce doesn't go to the
police, because if she doas, what does she sgay?
"When I think I've been a very good friend to
you and that's the thing. BEven if you send me
to the F'ing slammer or you don't, and if any-
body sends me, it's going to be you, and that's
the big thing, and that's what it comes down to.'

That's what Pamela Smart is worried about
when talking to Cecelia Pierce, not that the
affair's going to come out. She's worried about

going to jail for the rest of her life. She's
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worried about the police knowing what Cecelia
Pierce knows. And right from there, where doess
she get? Right back intoc the manipulation, the
tampering. "But what good is it going ¢ do
you if you send me to the Pling slammer?
Bacause 1f you think that's going to be the
end of your problems. DRon't think it's the end
of your problems 1f you confess. We, because
it's going to be, your whole family's going to
be like, P'ing, well, you knew about a murdelr.
How could you have lived like that? And the
nawspapers are going to be all over you, how
could you have known about that, you know. All
your friends are going to be like what the F,
you know, and you're goling to be on the witness
gtand a million times, you know.,"

"Remember that time you let Bill use your
car to go up there?"

"Where?"

"Up to your house."

"Yeah."

"Wall, that time Lf he hadn't forgotten

directions, he could have killed Greg then.™
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"L know. I really” --

"I wouldn't have even have gpent the next
week with you. I know, but if" --

"I know, but it's history now because,
you know, we can't talk about shit that should
have happened.”

That's to tell you, ladies and gentlemen,
thig is Cegella Plerce saving, "I knew about
the murder before it happened." She's
sorroborating what Bill Flynn tells you, there
wag a prlor plan, they all knew sbout it. ©She's
admitting it right here. "Hopefully my phone
wasn't tapped when you said that becausae I could
have shit when you said that." What does she
say? "I'll just say that you meant like why,
why if, you couldn't understand why I would
have killed Greg." Why is she saying that to
Cocelia Pierce? "Why I would have killed Greg."
she told you time and time again yesterday that
what she was doing was just saying that she knew
apout it and was doing nothing more. What she's
doing here, ladies and gentlemen, is starting to

make up their defense when thay get caught,
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I have one last one to show you. There's
mora. T didn't get to them. Doesn't matter.
You take your time in the jury room. You listen
to the tapes. You have all the time in the
world, This board pretty much encapsulates
pretty much everything you need to know.

What's Cecelia Plarce say? "If Raymond
hadn't run his friggin' mouth off, thig would
have been the perfect murder."

What's the defendant say? "Right."
What's perfect about it, ladies and
gentlemen? The planning. Aand how do you know
that? Cecelia Pierce says, "Because they set

everything up" --

Defendant says, "No shit."

-— "to logk like a burglary just like you
said."

Just like that defendant said to set it up
like a burglary. Aand what does Fam Smart do?
She confirmg it, "Ne shit. So it's not my
fault. I F'ing Raymond" ==

She did her part. She set it up. She got

them in there. sha told them how to do it.
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They'xe the ones that screwed up, so it's not
her fault. If Raymond had not run“his mouth
off, everything wasg =set up perfect. No shit,
Do you need any more? You don't need any more,
ladies and gentlemen.

And now the most significant thing is on
this board, the last thing I'd llke to point
out to you. She's talking about J,R., probably
the first ¢ne to "roll" because he's only drivins
the car. What does she say about J.R.? She
says, "He's going to say you knew about it
beforehand, which ig the truth,"

"Right. Well, so then I'll have to say
no, I didn't, and then they're going to believe
me or they're going to believe J.R., 16 vears
old, in the slammer. Then who, me with a
professional reputation and a course that I
teach. That's the thing."

Cecells says, "all right."

*"They are going to believe me."

This woman has gounted on from day one
that if this case ever came to court she could

put herself on the stand with her bhackground,

J
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THE COURT:

with her intelligence, with her ability to
answer guestions, and pull one over on you,
ladies and gentlemen, And I submit to you,
based on the evidence you've heard today, don't
let her do it, She'd have to he the most
unluckiest person in the world to have all these
kids come in here and testify about what they
know, with the corroboration of Ralph Welch, the
corroboration of Cindy Butt, the evidence that
just happened to go and talk to Cecelia Pierce
on a day sha chooses to make lneriminating
statements, on the day that she's wired. And
it's not that she's the unluckisst person in

the world, ladies and gentlemen. It's because
the evidence shows she's gullty, and I ask you
on behalf of the State of New Hampshire that you
bring back guilty verdicts, accomplice to first
degree murder, conspiracy to commit murder and
witness tampering. Thank you.

We'll break for lunch, ladies and gentlemen, and

resume at 1:45 p.m.

[Luncheon recess at 12:26 p.m.,]
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MARCH 20, 1991 - WEDNRESDAY AFTERNOON SESSION - 1344 P.M.

JURY CHARGE
Gray, J.: Ladies and gentlemen, you've heard the evidence in
this case. You've heard the arguments of counsel. It is now
my duty to instruct you as to what the law is and its
applicability to this trial, and it is your job then to reach a
decision on this case,

Pirst of all, I want to thank you for your attention during
this trial, and I thank you on behalf of all of tha parties
involved in this trial. It's been a rather long one, and I
| frankly hate to select three of you at random and let you go
because I noticed you during the trial and you all have been
vary attentive. We'll select alternates at the close of the
charge.

In order to reach a fair and a just verdict in this trial
or in any trial, it's important that you understand a definition
of the offenges that are charged in this case. It's Important
that you understand how convinced you must be one way or another
in deciding this case. And it's important that you understand
what to coneider in deciding whether to believe or dishelileve
any of the witnesses who testified in this case., Your job is to

follew all of the instructionsg that I give you and not to sgingle
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out any one or more instructions as having any greater weight
with you. Treat these instructions all as having the same weight
Your job is to decide this casge on the facts, as you f£ind those
facts to be, to decide this case on the law, as I instruct you as
to what the law is, and to decide this case without fear, without
favor, without bias and without sympathy toward any party in this
case.

I have told you before and I will tell you again, these
three indictments that have been brought in this case are not
evidence, They are, as you know, a procedural device by which an
individual is brought in front of you, the petit jury, to try,

So the fact that this defendant is charged with these offenses

is not evidence.

There is, as you know, apd I'll raeview with you in a moment,|

a presumption of innocence in any criminal trial,

The statemants by the lawyers are not evidence. They are
designed to, first of all, review what is coming with you in
their opening statements, and, secondly, to argue to you in
closing statements, their closing arguments how they view the
cagse and how they view the evidence and how they hope that you'll
view the evidence, If your recollection of any of the facts or
testimony as presented to you by the lawyers in their closing

arguments differs from what the lawyers told you, vou take youxr

b
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own recollection of what the evidence and the testimony was in
this case. If the lawyers' statements concerning what the law
ig to be applied to this case differs from what I'm telling you
now, you take what I tell you to be the law. If I'm wrony,
there's a way to correct that.

During this trial many objections were made by both sides,
and there were many bench conferences by both sides. In
objecting, a lawyer is simply doing his or her job in repregent-
ing his or her c¢lient, And in my rulings on those objections,
I'm simply doing my job to apply the law as I undarstand it to
| thoge objections. Don't count the number of times that I agreed
or disagreed with any one lawyer as some indicatlion of how you
might think I feel about this case. In this and in any trial,
criminal or civil, the Court is completely and absolutely
impartial. The job of deciding this case ig entirely the
responsibility of the jury.

1 speak the way I speak. If I emphasize or if you think I
emphasize the words "guilty" or "not guilty" while I'm speaking
to you this afternoon, that is simply the way I talk. I do not
intend any emphasis on any words. My veocal tones, my actions
gre simply the way I speak and the way I am. It is not any
indlcation ~- if any of vou see any untcward or undue vocal

tones -- any indicatlon of the way you might think I think about

e e
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this case. Again, the Court is totally and absolutely impartial,
And I needn't remind you again that the job of deciding this or
any case is on the jury and not on the Court.

In your deliberations you are not to consider the possibilit
of punishment. The issue of possible punishment in any criminal
trial is not a functlon of the jury, My mention of this is no
indication that you should decide this case & particular way,
because I mention this in any criminal trial. The possibility
of punishment is beyond the province of the jury. it is
purely the province of the Court. So you're not even to
consider it.

Now, in this and any trial evidence comes to the jury --
and I know I've discussed thig with you on prior occasions —--—
under two broad categories of evidence, direct and clrcumstantial
evidence. Those twe broad catagorles cover most of the
evidentiary questions in front of the jury. Direct evidence
usually comes to the jury through the evidence of someone who
was in the exercise of his or her senses. Either that person
heard something, that person saw something, that person felt
something. It is commonly the testimony of someone who was
present at the scene of an event. That's direct evidence.
Circumstantial evidence is simply evidence which comes to you

through a chain of facts. It 18 & proof of one or more facts
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which would lead you to the raasonable conclusion that the

ultimate fact exists., It is, and I believe I gave this to you
during the general charge before this trial started, my old
Robinson Crusoe gcenarlo. If Rokinson Crugoe were to come to
court, the issue being was there another human being on his
island, were he to come into this courtroom and say to you,
"when I woke up in the moring I locked up and I saw a human
being locking down at nme and I named him Friday," that's direct
evidence. He could also come into court and testify, "When I

woke up in the morning I saw a footprint in the sand, it was a

human footprint and it wasn't mine," that's cirvoumstantial
evidence, evidence that thare was indeed another human being on
hig igland by his reasonable use of different facts.
Circumstantial evidence and direct evidence have equal weight in
the eyes of the law. One of them is as good as the other of them
If in a ¢riminal case circumstantial evidence can lead you to two
rational conclusions, one of which is consistent with guilt and
the other of which is consistent with innocence, you must adopt
+he one consistent with innocence. If circumstantial evidence
can only lead to one rational conclusion, be that pointing

toward guilt or be that pointing toward innocence, you are free
to adopt that, But if it can lead to two rational conclusions,

ona pointing toward guilt, one peinting toward innocence, you




must adopt the one pointing toward innocence. If it comes to a
fork in the road, one sign says guilty, the other says innocence,
you must take that path toward lnnocence.

In your consideration of the avidence, vou are to conszider
its quality and not its quantity. We do not weilgh evidence by
the pound. We welgh it by its convineing force.

There are no property rights in witnesses. The fact that
the State in this case called more witnesses than the defense
means nothing to you., Once a witness takes the witness stand,
that witness 1s no longer a State's wiﬁness or a defense witness,
that witness is simply a witness for your consideration. There
is no such thing as a State's witness or & defense witness. Once
the witness is sworn in, they are all just witnesses. Ne one has
any property rvights in witnesses.

With respect to each witness who testified in this case, and
I know this hag been reviewed with you before, vou may accept all
of that wltnegs' testimony, none of that witness' testimony, or
as much of that witness' testimony as you choose to accept.
Conversely, you may reject all of it, none of it, or any portion
of it which you chooge. You have complete freedom to believe
anything a witness tells you or nothing of what a witness tells
you or any portion of what & witness tells you. The fact they

all took an ocath to tell you the truth does not bhind vou to
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pelieve them, I am not suggesting to you that any witness lied
to you on the witnees stand. I simply point that out to you to
impress upon you the complete freedom you have to believe or
disbelieve all or any portion of any witness' testimony who
testified in this trial.

You are to treat all of the witnesses the same. By that I
mean that a witness' position in this txial, employment in 1life,
station in life, does not by that fact alone entitle that witness
to any greater degree of belief or any lesser degree of belief
in your mind. For example, the fact that police officers tegti-
fied in this trial does not by that fact alone, that is, their
being police officers -- they being police officers, entitle
them to any greater degree of belief in your mind or any lesser
degree of bellef, The fact that a doctor testified in this trial
does not by that fact alene, belng a doctor, entitle-him to any
greater or lesser degree of helief in your mind. The fact that
the defendant testified in this trial does not by that fact alone
entitle her to any greater ox lesser degree of belief in your
mind. Treat them all the same in your consideration of thelr
!testimony. and in treating them all the same, there are certain
things that you can congider in deciding whether to believe thesge
witnesses. And as this trial started I believe I went over with

you in quite a great detail some of the things you can congider
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{ in deciding whether to bhelieve or dishelieve witnesses' testimony

some of these things are, did the witness have an interest in
the outcome of this trial; did the witness have something to
gain or lose by his or her testimony; did the witness have sone
motive in testifying the way the witness 4id; did the witness
have friendliness or animosity with other witnesses, with the
defendant or with the State; did the witness have any bias or
any prejudice which would influence tha witness' testimony; did
the witnessg make any prior inconsistent statements. A prior
inconsistent statement is a statement made prior to the witness!
testimony in court. If you find any witness made any prior

| inconsistent statements, you may use that prior inconsistent
statement only in deciding whether to believe or disbelieve the
]witness' testimony in court from the witness gtand. In short,
‘as I said to you before, we use every day in our lives certain
objective and subjective tests in deciding whether to belilave or
disbeliave what people are telling us. And we go through this
gvery single day whether we realize it or not, And that great
tool that we have and we use every day is called our common
sense. If you use your common sensge, you will have no preblem
in deciding whether to believe or disbelieve witnessges' testimony
in this case. You may use the witness' demeanor on the witness

stand. Ask yourself the question, do I beliaeve what this person

D e TR S S—
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i telling me? Use vour common sensa. It will serve you well.
In a case of this nature, and in all eriminal cases, the

burden of proof is on the State. As I've told you before, and

we've gone over with you in the individual voir dire process, the
defendant doasn't have to prove her innocence. The State hag to
| prove the elements of each offense beyond a reasonable doubt,

Our Supreme Court has said so that all juries in the State
of New Hampshire will receive the same ingtructions regarding the
definition of reasonable doubt that we will all use the same
instruction, which is as follows: Under our congtitutions, all
defendants in criminal cases are presumed to be innccent until
proven guilty beyond a reasonable doubt. The burden of proving
gquilt is entirely on the State. The defendant does not have to
prove her innocence. The defendant enters this courtroom as an
innocent person, and you must congider her to be an innocent
person until the State convinces you beyond a reagsonable doubt
that she is quilty of every element of the alleged offense. IF,
after all the evidance and arguments, you have a reasonable doubt
as to defendant's having committed any one or more of the
elements of the offense, then you must find her not guilty.

A reasonable doubt is just what the words would ordinarily |
| imply. The use of the word reasonable means simply that the

doubt must be reasonable rather than uhreagonable. It must be a
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doubt based on reason. It is not a frivolous or fanciful doubt,
nor ig it one that can be easily explained away. Rather, it is
such a doubt as remains after consideration of all of the
evidence that the State has offered against it. It ls such a
doubt basad on reason as remains after all of the evidence that
the &State has offered against it. The tegt you must use 1s this:
If you have a reasonable doubt as to whether the State has proved
any one or more of the elements of the crime charged, you must
find the defendant not guilty. However, if you find that the
State has proved all of the elements of the offense charged
beyond a reagonable doubt, you should find the defendant guilty.
That ig our definition of reasonable doubt.

This casge involves three separate chargeg by the State, and
I won't read each indictment, nor will you have the indictments
in the jury room with you, because they are not evidence. But in
nty defining the offenses I believe I will tell you substantially
what the indictments say. The first indictment alleges the
offense of congpiracy to commit murder. And the first by number
only is what I mean. The second alleged the offense -- well,
strike that. The second allegas the offense of accomplice to
first degree murder, And the last indictwent, the third one by
number, alleges the offenge of tampering with a witness. And

I'll take them in that order, and by taking them in one order or
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another, I do not intend to signify to you the importance of one
over the other. They are all important indictments. They simply
are numbered as a matter of docket control in the court, but I'll
define these elements +o you in that order. And during your
deliberationg you will have with you what I'm going to read you
now, the elements of the offense, because T usually find that the
first question from a jury in any criminal trial is, "Will you
please redefine the offenses?" So you will have that with you
in the jury room, my charge which I'm about to read to you now

as it defines the elements of these three offenses with which
this defendant is charged. And the first one is conspiracy to
commit murder.

Under our law a person is guilty of conspiracy if, with a
purpogse that a crime defined by statute be committed, he or she
agrees with one or more pexsong to commit or cause the commission
of such c¢rime and an overt act is committed by one of the
conspirators in furtherance of the conspiracy. In this case the
State must prove beyond a reasonable doubt three things. First,
that the defendant acted purposesly. Second, that the defendant
agreed with one or more individuals to commit or cause the
commission of the crime of first degree murdex. And third, that
an overt act was commltted by one of the consplrators, any ong

of them, in furtherangce of the consplracy.
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Now, here the State alleges that the defendant agreed with
William F. and other persons to cause the crime of first degree
murder of Gregory Smart, and that in furtherance of the
conspiracy she met with William F. on numerous occasions between
March 1, 1990 and May 1, 1990 and had conversations with him
relating to that murder; that William F., whom we now know as
William Flynn, traveled to Derry in April 1990 in the defendant's
car; that on or before May lst, 1990 William Flynn procured a
handgun; that on May lst, 1990 william Fiynn traveled to Derry
with others; that on May lst, 1990 William Flynn and one other
person entered the residence of Gregory Smart; that on May 1,
1990 William F. and ona other person ransacked Gregory Smart's
regidence to make it appear that a burglary had taken place;
and that on May 1, 1990 William F. shot Gregory Smart in the
head.

Now, again, there are three elemeénts; that the defendant
acted purposely; defendant agreed with one or more individuals
to commit or cause the commission of the crime of first degrea
murder. Lastly, that an overt act was committad in furtherance
of the conspiracy. The mental state here 1 purposely. A
person acts purposely with respect to a material element of an
offense whan her conscioug object is to cause the result or

engage in the conduct which comprises the element. The State




13 .. ..2280 |

must prove each element beyond a reasonable doubt. However, the
State ig not required to prove e@ach overt act alleged., The State
is regquired to prove at least one overt act, as well as the
remaining elements of the offense, beyond a reasonabhle doubt,
Neithex is the State required to prove that the crime was
actvally or successfully committed. The essence of this offense
is the agreement and any overt act in furtherance of the agree-
ment. Now, again, you will have this definition with you
because that's sgimply a definition of the offense. The next one
is a little bit more complicated in its definition, and I'1l try
to explain it as I go along.

The next allegation is accomplice to first degree murder,
The defendant is charged with being an accomplice to first
degree murder. To prove that the defendant wad an accomplice to
the crime of first degree murder, the State must prove beyond a
reasonable doubt that the crime of first degree murder took place
and that the defendant was an accomplice. The State is not
required to prove that a particular individual committed the
crime of first degres murder, but only that the crime of first
degrea murder took place and the defendant was an accomplice to
the crime. That reguires the Court to define for you what is
first degree murder. This defendant is not charged with first

degree murder, and so in this charge I have used the term "an
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actor" which means in this case William Flynn. william Flynn, as
you knoew, has not pled guilty to first degree murder, but, rather,
to second degrese murder. That makas no difference, as I will
explain to you later. 5o the firat thing I'm golng to do is
define for you the crime of first degree murder, with which this
defendant isn't charged.

The definition of the crime of first degree murder has two
parts, The State must prove each of the two parts of the
definition beyond a reasonable doubt. Because the State, to
prove an accomplice, has to first prove a first degree murder
was committed, so they have to prove these things to you bhayond
& reasonable doubt. The State must prove that an individual =--
the indictment alleges that individual to have been William
Flynn -- caused the death of ancther person. This means that the
death of another person -~ the indictment alleges that other
person to have been Gregory Smart -- was the direct result of

that individual's agtion, and that that individual acted

purposely. First degree murder is causing the death of another
person purpogely, Purposely mean two things, both of which the
State must prove beyond a reasonable doubt. First, that that

individual specifically intended to cause the death of another
person. It is not enough that the individual knew his actions

would cause death. He muest have wanted to cause death. Segond,
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the State must prove that the individual's acts in causing death
were deliberate and premeditated. The State must prove bayond a
reagonable doubt that the individual acted with premeditation and
deliberation. Usually thare is no direct proof of a person's
state of mind at the time ha acted, so you must examine all of
the facts and circumgtances to decide this. And I'm going to
list a number of factors here for you to consider in deciding
whether the individual, whom we shall refer to as the actor
henceforth, acted with premeditation and delibkeration. You
should consider these factors and all of the evidence presented
during the trial in deciding thils idssue.

Pirst, you may examine the actor's conduct before the
homicide. You may consider whether the actor planned the
homicide: whether he acted secretively, whether he brought a
weapon with him to the scene of the homicide, whether he had a
motive to kill this particular individual, whether he made any
threats or statements showing that he planned the homicide.
Second, you may examine the actor's conduct during the homicide.
You may consider whether he used a deadly weapon, whether the
manner of killing was particularly brutal, whether multiple
wounds were inflicted, whether wounds were inflicted on vital
organs, whether the homicide was at a place where the actor's

acts would not be detected or at a time when others would not
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be present. Third, you may examine the actor's conduct after the
homicide. You may consider whether he attempted to conceal the
killing, whether he made any statements after the homicide. In
deciding whether the State hag proven premeditation and
deliberation, ask yourselves the following questiong: Was there
space and opportunity for reflection? Did the actor think over
what he wag about to do? Did he ccoly form a subtle purpose?
Was his mind sedately and considerately made up to take life?
The basic guestion you should ask yourself in daciding whether
the actor acted with premeditation is this: Did the actor think
about or plan the killing beforehand? A killing that occurg on
impulse is not filrst degree murder. The actor must have weighed
the pros and cong and thought about the moral consequenceg of
killing somecne. However, there igs no particular tima requiraed
for premeditation and deliberation. The human mind acts with
celerity, which means rapidity, speed, and that celerity is
gometimes impossible to measure. If the killing results from
cholece made as a result of thought, however ghort the time
between the intention and the act, it is sufficlent to
characterize the killing az deliberate and premeditated. The
purpose here is to rule out the act of a mind abandoned to
impulse and frenzy. There must have bean thought, howesver long

or short it may have been, Thosa are the requirements of the




17 1984

crime of first degree murder which the State must prove beyond a
reasonable doubt. Additionally, the State must prove that this
defendant was an accomplice %o the crime of first degree murder.
To prove the defendant was an accomplice, the State must prove,
first, that the defendant helped another person plan or commit
the crime of first degree murder. Here the State alleges that
the defendant aided William Flynn in the planning or commission
of the murder of Gregory Smart by taking certain actions,
including advising him to wear black clothes to avoild detection,
advising him to wear gloves so as not to leave fingerprints,
advising him to rearrange the vietim's residence so it appeared
to have been burglarized, providing him with d&irections to the
victim'yg residence, and with information ag to what time the
victim should be returning home, absenting herself from that

| residence on both the evening of tha murder and on a prior
occasion when William Flynn attempted to commit the crime, and
providing William Flynn with her car so that he would have
transportation to the victim's residence on the prior cccasion
when William Flynn attempted to commit the murder. And, secondly
that the dafendant did so with tha purpose of promoting or
Facilitating the commisgsion of the offense. This means that the
defendant's acts were designed to help the other person, the

actor, commit the offense. In other words, the State must prove

f
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that the defendant had the purpose to make the crime gucceed.
Now, in this and in the other conspiracy definition that I gave
you, I listed certain acts that the State alleges and certain
acts in this one that the State alleges. Those are allagations
by the State. Those come from the indictments, and those
indictments are not evidence. They are, and these acts alleged
are, what the State charges, what the defendant dld. That's
what the Btate says the defendant did. The defendant has said
she is not guilty and has pled not gquilty and has testified that
she is not guiley.

Now, it is not suffiecient for the State to prove that the
defendant intended to commit a different offense than the
principal. Let me say that again. It is not sufiflcient for the
State to prove that the defendant intended to commit a differant
of fensge than the principal. The defendant must share the same
criminal intent as the principal, Thus, the defandant is only
guilty as an accomplice 1f she committed acts which were designed
to commit a crime that both she and the principal, William Flynn,
| intended to commit.

An accomplice may be convicted on proof of the commission
of the offense and of her complieity therein even though the
person claimed to have committed the offense has been convicted

of a different offense or a different degree of offense. So the
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| convicted upen proof of the commission of the offense and of her

fact is that William Flynn has pled gullty to second degree
murder. In your consideration of this, accomplice to firgt
degree murder, you need not conslder the fact that he has

entered a plea of second degree murder. An accomplice may be

complicity therein though the person claimed to have committed
the offense hag been convicted of a different offense or degree
of offense. However, the testimony of an accomplice should be
conaidered by you with care and caution. You may consider whether
the acconplice has an interest in the outcome of this cage. VYou
should weigh his testimony carefully, the testimony of any
accomplice carefully and give it such weight as you think it
deperves. You should reject such testimony if it appears on its
face to be bald perjury, preposterous or self-contradictory.
That's the definition of an accomplice to first degree murder

and includes the definition which the sState must prove beyond a
reagonable doubt of the crime of first degree murder. They may
prove that if you find the facts to have been sufficient to that,
even though someone has entered pleas of guilty to a lesser

degree of murder.

The lagst erime with which this defendant is charged is
tampering with a witness. The crime of tampering with a witness

ag alleged in this case has three elements. Thus, the State must
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mist prove beayond a reasonable doybt that the defendant, believin
that an official proceeding or investigation was pending or about
to he ingtituted, attempted to induce or cause a person to
testify or inform falsely or withheld testimony, and did so
purposely. Official proceeding as used in this case means any
proceeding before a judiciel, administrative or other
governmental body authorized by law to take evidence under oath.
Investigation means the preliminary gathering of facts and other
| data for the purpose of instituting an official proceeding.
Agaln, purposely is defined the same ag it is in the conspiracy
definition. A pergon acts purposely with respect to a material
element of an offense when her consclous object is to cause the
regult or engage in the conduct which comprises the glement. It
lg not necessary that the person tampered wilth actually inform

or testlfy, It is only necessary that the defendant bhelieved
that the person was a potential witnesus.

Here, the State alleges that the defendant purposely
attempted to induce or causa Cecelia Pierce to withhold
information and provide false information about the circumstances
of Gregory Smart's death by denying any knowledge of her, the
defendant's, involvement in the death of Gregory Smart or her
illicit affailr with William F. by telling a false story about

William F.'s presence at the defendant’'s apartment prior to the
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death of Gregory Smart and by instructing Cecelia Pierce how to
pass a polygraph test while lying. That's what the State
alleges. That's what the defendant denies. But again you'll
have this with you in the jury deliberation room.

Now, those are the elements of the three nffenses charged
in this case. The &tate has the burden of proving each and
every element of each charge beyond a reasonable doubt. ‘The
state doss not have o prove evary single fact in a criminal case
beyond a reasonable doubt. The burden is on the State to prove
the elements of the coffense Peyond a reasonhable doubt.

I want to review this to make sure I haven't left anything

out.

[Pause - the Court ig reading.]

You will have with vou in the jury deliberation room all of
the exhibits in this case, including the tapes, which are just
one more exhibit for your consideration. I don't single them
out for any importance by my mentioning them, but they are going
to be submitted to you along with something that is not evidence
in this case, and that is the transcript of those tapes. You
will be provided with a recording machine Bo that you can play

the tapes if you wish, and you are provided with a transcript so
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you can follow the tapes if you wish, the vocal portion of the
-~ audio portion of the tapes. I want to impress upon you that
the transcripts are not evidence. To the extent that when you
listen to the tape the tape differs from the transcript, you are
to take the tape as the evidence. If, for example, you see words
in the transeript which you don't hear on the tape —— I'm not
suggesting that you will == but if you do hear words, see words
in front of you that you can't hear on the tape, disregard those
words. If you cannot hear them while you're reading along with
the tapes, then you are to disregard those words. o the extent
that the tapes in any way differ from what you're reading along
with them in these transcripts, you take what the tapes say, not
what the transcript says,

You will have with you during your daliberations your notes,
You didn't have them this morning because I didn't want you taking
notes while counsel was arguing, and I didn't want you to take
notes while I was giving you these instructions. But you will
have those notes with you in your deliberations. Do not -- let
me start again. To the extent that your xecollection of the
testimony and the evidence in this case differs from what you
see in your notes, take your own recollection rather than your
notes.

This case iz a very important case. Because the press ig
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| to rise and face the foreperson of the jury, whoever that may be,

here, however, and has bheen through this trial, and you've been,
1 must say, magnificent in your ability to ignore the fact that
there are many press and many people in this courtroom, this is a
very important case for the defendant, it's a very important case
for the State, 1t's a very important case for you and me and all
of us in here as American ciltizens, the press, however, has not
made this ¢ase any more important than any other criminal casge.
Every single case in this courtroom is important, along with this
ona,

You are free in this case, in any casze, to deliberate for as
long as or as little as you choose. Your verdicts on each one of
these indictments must be, as I'm sure you know, unanimous
vardicts. Your verdicts on these indictments need not be
consistent. You may find one way on one indictment and another
way on another indictment. You may find the same on all three
indictments. Makes no dlfference. But you will render & separat%
verdlict on each indictment, As I sgaid, and as you know, your
verdlct must be unanimous.

I neadn't impresg upon you the seriousness of your
responsibilities in any criminal case. It's a very serious
responsibility being a juror, When you reach a verdict yvou will

be brought back in. The Clerk of Court will ask the defendant

——aema
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and wa'll take the indictments in the same order as they are
numbered, and they arxe numbered, as I =ay, for no particular
reason except docket control. The Clerk will ask the foreperson
to gtand and the Clerk will say, for example, "Ashto indictment
number 1370, alleging the offense of conspiracy, has the Jjury

| reached a verdict?" And the foreperson will say, "Yes." And
the Clerk will say, "What say vow, is the deféndant guilty or
not guilty?™ And the foreperson will simply render the verdict
of the jury, whatsver that might be. And the Clerk will then
go through the same procedure on the second indictment, 137],
and the third indictment, 1372.

Should you have any questions during your deliberations, I
urge you to ask them. The procedure to ask questions ls simply
have the foreperson writa out whatever gquestion it may be, and
ring the buzzer for the bailiff. The bailiff will bring it to
chambexrs. I'll have counsel in and we'll attempt to answer that
gquestion in writing. If we can’'t answer it in writing, we'll
call you back into the courtroom and I'll attempt to answer it
then.

As I sald earlier, you'll have all the exhibits with you in
your deliberation room. You may not relisgten or rehear or reread
any of the testimony of the trial, You can't send out and ask

that the doctor's testimony be read to yvou. That's not permisgsib
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To the extent that you find differences in witnesses' testimony,
it is your job to resolve those differences. That's why you're
here.

May I see counsel for a moment.

[Bench conference - no record,}

NOW AT THE BENCH ON THE RECORD:

MR. TWOMEY: T had a couple things. The first was on the
‘accomplice. This is a -~ part of this is
basically our problem. We asked for two
instructions, I believe. One instructién isg
the accomplice that has to do with -- there's
the offense of acoomplice to first degree
murder, okay? You gave that instruction. And
right after that you gave the instruction that
-= T'm not sure if it was termed testimony of
a go-defendant, may have been termed testimony
of an accomplice, referring to Flynn and those
guys as accomplices, okay? But they were put
right next to each other. I think it was very
confuging, You were talking about the person

one mentence earlier, which was the defendant.




THE

MR,

MR,

MR.

MR,

THE

MR.

19593

COURT:

TWOMEY ¢

8ISTI:

TWOMEY :

8ISTI:

COURT :

SISTI:

So I'd ask the Court to re-give an instruction
on testimony of co-defendant's as opposed -- as
you did with the other things, I had them as
other perasons charged in this offense, Flynn,
Lattime, Randall.

I see what you're saying.

It sounded very confusing to me, Your Honor,
gulte frankly bhecause of the way they run
togethex.

What vou may want to do is somehow or another
geparate that from that particular instruection.
I'd suggest ——

And title it co-defendant.

T don't know that you want to do that because I
may -~ L'm not going to read that so that it
sounds like you should reject testimony of all
the co-defendants who are accomplices, bald face
What I'm saying, you can accept hers or reject
his. I think the instruction in the case law
we have on instructions goes ong person is
charged with something and othexr people have
been previously charged with the same offensas

brought against them. Defendant has a right
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MR, MAGGIOTTO:

MR. TWOMEY:

THE COURT;:

MR. TWOMEY':

THE COURT:

MR. TWOMEY:

MR. MAGGIQTTO:

THE COURT:

MR. MAGGIOQTTO:

THE COURT:

to have thae jury told that that kind of testi-
mony pursuant to a deal should be examined with
caution,

He gave that. I think you gave that charge,
You did, but it was in the context where he'd
just been using the word accomplice and sounded
like herx.

I'll be happy %o read this one you gave ne to
clear it up.

Can I take a look at that?

That's yours or mine. Just seams to me it may
not hava been anything.

I think this makes it. At least 1'd use other
persong charged as an accomplice, but makes it
clear you're not talking about her and her
alone. I didn't want to use the word accomplice
at all.

Can I gee what you're being asked to read?

I see what he's saying, but I don't think it
hurts.

Just some sort of prepatory commentse that =-- I
don't want you to emphasize this to the jury,

Well, 1'11 do something. All right, I'1ll do
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MR. TWOMEY:

MR. MAGGIOTTO:
THE COURT:

MR, TWOMEY:

something.
Okay. Two other things., One is the defendant

has an objection to tha instruction about

_punishment, it'g not the province of the jury,

and ask that the jury be instructed in a case of
first degree murder that the punishwent is in
fact the province of the jury, not the Court;
that the Court has no discretion whatsoever.

The only case law in that particular fact is

in capital cases in states where the punishment
falls directly from the conviction. The circuit
courts have indicated it's revergible error not
to tell the jury that. I recoghize those cases
are under the Eighth Amendment. We argue in
this particular case not under the Eighth
Anendment, but Part 1, Artlcele 15, the right

to a jury and an informed jury. They should
know the consequences of their actions,
including the fact that there's a mandatory life
without parole panalty.

Do you need me Lo respond?

No. I'm not going to do that,

One other thing. The Court indlcated on the
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transcripts that if there were words that they
dlidn't hear, they should lgnore them. That's
correct. You sald if the worde in the
transcripts were not on the tape they should
ignore that. We ask the Court to also say if the
ordering of the words is incorrect or if words
are gaid at the same time orally -=- I'm talking
about the doubling effect here. Obviously,
that they should again not assume that one came
after anothar just because it's in the transcripg.
MR, MAGGIOTTO: T think that's covered. You indicated what they

hear on the tape.

THE COURT: Yeah, they're going to know what they hear.
I'11 tell them something about the tapes.
MR. TWOMEY: Thank you.

IN OPEN CQURT BEFORE THE JURY:

THE COURT: Ladie=z and gentlemen, with respect to the tapes,
I told you if you read words that you don't hear, disregard those
words. If you hear what we -- you've all heard about a doubling
affect. If you can't make sense of it yourselves with a reasoned
approach to it, then disregard it, Understand what I'm saying?
You got to be able to listen to these tapes and make sense of

them. 1If you can't make sense of them, they're not of aid to
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to you, don't try to —- if you ecan't initially figure out in a
doubling situation what word came first, if you can't reasonably
figure it out, then disregard it.

With respect to the accomplice testimony, this will not be
in the deliberation room with you., However, I don't think you'll
need it. If you find that the testimony of the accomplices,
standing alone -~ the accomplices in this case being the
individuals, the juveniles -- provas the defendant's guilt beyond
a reasonable doubt, then you should f£ind the defendant guilty.
The State is not required to support the testimony of an
accomplice by other evidence. That's what I meant to say.
However, the testimony of an accomplice should he considered by
vou with care and caution, which is in your instrugtions, and

you may consider whether an accomplice has an interest in the

it such weight as you think it daserves, and reject such testi-
mony if it appears on its face to be bald perjury, prepostarous
or gelf-contradictory. That's with respect to the three
juveniles involved in this case. The defendant is accused of
being an acecomplice. Asg with any witness' testimony, you may
accept or reject all or any portion of it that you choose.

Now, I have the, depending upon what names are drawn,

unpleasant or pleasant tasgk of selecting three of you asg
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alternates. I have this out in no particular order. I've

| snuffled them and put them out upside down on my desk. I don't

even know your names individually, and I'll just pick three at

random and I'll read those off and those are alternates and may

| leave the courthouse and go homa. I'll remind those three that

you're still on this jury in the event one of the 12 who remain

?up here become i1l or otherwise indisposed, and I ask you

therefora not to discusg the case, not to raad anything or view
anvthing. Should one of the jurors become indigposed, one of
thege alternates will be called back in and jury deliberations
will commence anew because an alternate zimply can't come in and
pick up where someone aelse left off. Hopefully, this won'tk
occur. The three names I'm holding, and I still don't know who
they are, will be called as soon as a verdict is raachad and let
known that they can be dismissed and go about their lives.

Jamas Watt, Salem; Catherine Whittemore, Stratham; Edmund
wesolowski, Salem, I don't even know which three that 1is, quite
frankly. You three are alternates.

I'1l pick another name here and this person will be the
foreperson of the jury. Norma. Honor, Atkinson. I don't even
know who that is.

Will the three alternates raise your hands. I don't know

who you are. Three in a row. Perscnally, 1 thank you very much.

B s )
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I don't know whether you wanted to deliberate this case or didn't
want te. I thank you very much, ¥You ¢an go homa. Please don't
talk to the press or anybody else bhecause you three may be callad
back, one or more of you may be called back. Thank you all very
much.

Norma Honor. Who is Norma Honor? You're the forelady of
this jury. Will you serve ag forelady of this jury?
JUROR NO. 10: Yeos, I will.
THE CQURT: When you come back in, will you two gentlemen
fill up the jury box so the first six seats are fillled, and
would you, sir, switch seats with the forelady.

Thank you all very much. The three of you may go, and
tha rest of you can go down and we'll bring the exhibits down to
you and have the elements brought down to you and we'll have the
transcripts brought down to you, and I believe we'll find a tape
regorder,

MR. MAGGIOTTO: Excuse me, Judge. I don't see any reason why
they shouldn't use our system, if you want.
It's on wheels.

THE COURT: Ag long as someone knows how to run it.

MR. MAGGIOTTO: Yeah.

THE COURT: All right,




33 : 2000 |

[Jury excused to commence deliberations at 2:33 p.m.]

IN CHAMBERS ~ 4;3) P, M.:

MR, SISTI: It's about 4:30 in the afterncon on the 20th of
Mareh. At this point in time we're going to
renew a motion to gequester the jury. I think
we've already filed that motion and I'm pretty
sure tha Court has taken it under advigement.
so I suppose before I make a record on it, I'd

have to know whether or not there was a ruling

on it,
THE COURT: I don't believe there was.
MR. SISTI: I think everybody's dgoing to be in agreement

with regard to wall-to-wall media Coverage now
existing in the building. You can't walk on
either the first or second floors wlthout
running into somebody. It's literally swarming
with media, both print and electronic media.
Additionally, we've noticed there's at least
one gentleman --

MR. TWOMEY: Two.

MR. SISTI: Twe, out in front of the building with signa.

I don't recall the exact writing on the signs.
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I think one of them said, "Pam is innocent."

MR, TWOMEY: "Pam ig innocent., Pree Pam Smart. Inh America
you're innocent untll proven gullty.”

MR. SISTI: The flavor of this thing's changed a little bhit
with regard to the media. They're swarming.
And the other thing that kind of concerny me
than all this little vignette, four <'clogk in
tha morning I turned on the television and there
wag a naws show on and it was the lead story,
I mean, and it was & nationally syndicated show.
At 8ix o'clock in the morning I turn & news show
on and again that was ~—- there was coverage of
this case. The front page of every newspaper in
this State hasz carried an article on this cuse.
T think most of the northeastern publications
have carried an artlcle on this case on the
front page.

I guess my fear is$ an inadvertent taint of

a juror at this partigular juncture, everybody
in this room I know wants this case to come to
a verdict without & problem between the
baginning of deliberations and verdict.

I think that by nhot sequestering this jury
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MR. TWOMEY:

MR. SI®TI:

we're running & major potential problem, angd it
may hot be an intentional taint of a Jjuror, but
I'1l tell you, Jjust seeing the way & CNN reporter
handled himself out in the lobby after this
Court had ordered that no questions be agked of
the defendant scares nme with regard to what is
going on right now. That particular situation
can best be explained by Barry Peacock, who had
to literally take the gentleman and slam him
against the floor to keep him away from our
client.

The man, I'm told, while on the floor, after
having heen thrown to the floor, was still
gticking his mlcrophone up in Pamela's face
while making her way down the hallway.

I don't know how you're going to control him,
Judge. The folks that have been here, the local
folks from the media from beginning to end. It
does seem they know the rules. But you've got

a completely different crew out there right now.
They're from all over the place. I can't even
identify the number of people that are handling

this thing.
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THE COURT:

MR.

TWOMEY =

What's the State say?

Could I add a couple of things? One is, two
examples of the publicity. The Bogton Herald,
I guess it ig, when you open it up today, for
the past three months they've had a -- in the
Gulf section where page after page will have
the -- completely be the war in the Gulf, and
at the top it will say "In the Gulf." They now
have a Pam Smart section like that. [ can't
remember, something that goes across the top
and every story's about an aspect of this.

T have in front of me in the Court's
chambers today's Union Leader, March 20, 1991
headline of that is "Pam: If I was guilty I
would have plea bargained like the rest of them.
That's a headline that goes from one sgide of
tha paper to the other, and in far larger -~
it's in larger type than they normally use.
The interxesting thing about this 1ls, this is
inadmissible evidence. Thls statement was
made in trial but stricken from the record.
Wow, this particular problem, the jury heard

this and knows 1t was stricken. What 40 we 4o
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MR. 81S8TI:

if a juror sees something like the suppression,
something that they didn't hear at all and that
is golng to taint them? If you walked into any
store in this state, this statemant, which is
not evidence in this case, is going to jump out
at you. What are we going to do if there's
something again not part of the evidence but

far more damaging than something lilke that?
Nowhere vou ¢an go to escape this. The only
thing you ¢an do is -— once ESFN, any other
station on any cable syatem got blanket coverags
of this, that's all I can say.

It's a tricky question now. Paul Maggiotto
brought it up this morning. I don't know if
thig Jjury has been properly placed on notice
that sequestration could have been a possibilitey
I think that the Court did allude o it, though,
in the genaeral voir dire. I guess my problem is
we'd have to be very careful with regard to
instituting seguestration at this point in time
s0 that it would at least he somewhat reascn-
able to these folks. They'd have to be able to

make contact with families, have to be given the
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THE COURT:

MR.

MAGGIOTTO:

opportunity to collect their belongings and
check into a hotel. But I think that we'ra
running into problems hera if we're not going

to monitor the medis and then you just can't do
it. WEVO wag carrying this. Now, I've never
heard of National Public Radio carryilng stuff
like this before.

What's the Stata say?

I guess we share the concerxns, Judge. We don't
want to have anything happen to the trial at
this stage. Part of what I'm thinking, is there
some way to get the jury out of +he building

to another location? In other words, is there
some way == the problem seems to be immediately
around this building -- iz there a way to put
them on a van and have another location to
rendezvous in the morning and brought here and
brought back to that spot rather than sequester-
ing them, if it's impractical to sequester at
this time. I don't want to lose jurors -—-

"Gee, I didn't think I'd be seguesterad. I have
to get off the jury." I wonder if there's other

practical considerations to ¢onsgider to avoid
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MR.

THE

MR

MR.

MR.

MR,

MR.

MR,

THE

SI8TI:

COURT:

MAGGIQTTO:

BISTI:

MAGGIOTTO:

SI8TIs

TWOMEY 2

SISTI:

CLERK:

the press in the building.

We can“go to those other alternatives. I think
we should probably make a filrst-round inquiry
as to whether or not it's golng to somehow or
another inconvenience somebody to the point
thay can't continue conveniently as to the
deliberations. We have to go to a second point.
Anything's better than what's going on right
now. The media is out of control, is what I'm
gaying.

Well, what does the Clerk have to say?

When was the last time a jury was sequestered?
We've had it in other counties,

I'm just curious.

In Merrimack we had a sequestration in Btate v.
Bruno. Gagne's trial was segquestered for
deliberations, I'm trying to think.

Used +0 be done a whole lot in Hillsborough
County. Doasn't seem to have been done a lot
in the last eight yeaxs or #Q,

I think 8iel’'s trial they were seguestered
because of trial two where there was a mistrial.

We could certainly arrange to get the jurors
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THE COURT:

MR. BISTI:

THE COURT;:

into their cars. I think they literally have
to be escorted probably by the bailiffs one at
a time almost to their cars. I note the Court
hag indicated the intention to block off part
of the back parking lot for parking. I don'tk
know, seems to me there's two issues. One is th
issue of the amount of news coverage they might
be exposed to. .I think how we ¢&h deal with
press goverage is another issue. I'm not sure,
except the Court cbvicusly instructing them when
they lesave today in great detall what they
shouldn't be doing.

Anything else?

No. I just thought it should be brought to the
Court's attention.

Well, wa have arrangements for them to park
down in the back tomorrow and come in the back
door. I don't know how we can deal with people
with signs up that eay Pam's guilty or Pam's
innocent or whatevex the signs might say. Even
if we have them on a bus, they're going to see
that sort of thing, except by further

instructiong not to, you know, don'’t look at
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THE CLERK:

THE COURT:

THE CLERK:

MR. SISTI:

THE CLERK:

the signs. Pirst thing anybody would do is
look at the signs. I suppese I can go talk to
the jury and seea if they're opposed to beling
sequestered tonight and have them make phone
calls to spouses to make delivery arxrangements
with their spouses, whatever. We'll bus them
back and forth. Can we get 12 rooms over at
the Hearthside Inn or whatever it is?

We'll £ind out.

Why don't I go speak to the jury rather than
bring them back into the courtroom, hecause the
press will come in with them, see what their
feeling is about that.

You know, Judge, the only thing I'd add -~ this
is just a thought =- I believe it's Channel ¥
that puts down at the end of the newscast that
editing facilities and supplies compliments of
Bast Western. It's conceivable wherever the
jury is taken, press people would be staying
from out of town.

That's true, but they'd have the Sheriff
Department there to --

Just suggesting it's not an error-free process

oo aam e b s e
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MS. NICOLOSI:

THE COURT;:

MR, SISTIL:

THE COURT;:

THE BAILIFF:

MS. NICOLOST:

at that point.

We stayed at = Hampton Inh for a good part of
the trial. I don't ramember seeing anybody
from the press.

I'11l inform them that tomorrow night and futurae
nights that they'll be sequastered. We can
find a motel. We'll find one. They'll be
seguestered and they'll be =-- they are +to park
their cars down here and lock them and tha gars
will be -~ always be someone here during the
night, The Btate Police can swing through here
and look at their carg, and we'll do that.

Can you explain to them that it's because of
the -=- it's nothing they did. You know, I mean
I'1ll tell them the press is out of control,
there are people with signs up, which I'11 ask
them not to look at ag they leave or if they
leok at them, completely disregard them.

I just got a report there's one man Jdown between
the two front doors with a sign saying she's
innocent.

Can't we have a bailiff go out and say put that

“ teman wAd Lan w
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gign down?

THE COURT: You have a balliff tell them if that sign is
up when the jury leaves, he'll be charged with
interference with the administration of justice.

This doesn't need to he on the recoxrd.

[Digcussion had off the record.]

— e -

[In chambers hearing concluded at 4:48 p.m.]
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