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ofcity’s arguments regardingWe also need not address the the validity
a wezoning process analysisits ordinance under substantive due because

bythat the nevertheless federalpreemptedhold ordinance is law.

part;in reversed in remanded.part;Affirmed

JJ.,Duggan,Dalianis and concurred.
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P.A.,Hall, Hess, Stewart, Brown, of W.& ManchesterMurphy {David
Baines,Sidney and thefororally), respondent,Hess on the brief and the

intervenor, Hooksett Sewer Commission.

(town),Dalianis, Hooksett an orderappealsJ. The Town ofpetitioner,
J.) invalid town’s charter{Fitzgerald, declaringof the theSuperior Court

inon elected We affirmlocallyterm limits officials.imposingprovision
part.and vacate inpart

1967,are In the town votersfollowing undisputed.The relevant facts
(commission) in accordance RSA 149-a sewer commission withestablished

(1996) :22). 1989,252:19, :20, aadoptedIn the town(formerlyI:19-:21 RSA
RSA ch.government.a town council form of Seecharter that established

board,(1991). “No of aprovides:49-B Section 10.17 of the charter member
or elected serve moreor whether canappointedcommittee commission

(2) terms.”than two consecutive
commissioner,sewer theserving consecutive terms as a townAfter two

(Baines), for acandidacyfiled a declaration ofrespondent, Sidney Baines
re-term, from election. He was nonethelessthird but later withdrew the

towna write-in votes. Thereceiving forty-nineelected for third term after
2000,declaratory judgment Julyfor insubsequently petitionfiled a

to sewerineligiblethat declare Baines serve asrequesting the court
The held alightterm in of the charter. trial courtcommissioner for a third

presented argument.at evidence andhearing parties legalbrief which the
the on thethat court not rulehearing, expressly requestedAt the the town

abolished, rather addressof how the commission could be butissue sewer
to 10.17 of thesubjectcommissioners are sectiononly whether sewer

charter.
decision,In its the trial court noted:

in this to be ofappears questionThe sole case apresentedissue
it is citizensHampshirefirst in New and whether theimpression

limits on time anof a town charter amendment set themay by
byoffice established stateindividual hold an which wasmay

statute.

the town not alter theruling mayThe court the thatpetition,denied
the Thisby legislature. appealfor office set followed.qualifications

has theour consideration is whether the townprimaryThe issue for
term electeduponunder 49-B to limitsauthority chapter imposeRSA

intonecessarily inquiryof this issue involves anofficials. Resolution
byto enact has beenability legislation preemptedwhether the town’s such

at oralThe town assertedprovision.either State statute or constitutional
and we mustfindings rulings,that of the trial court’sargument lightin
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subjectsewer is to the charterdetermine whether the commissionfirst
trialanalysis. grantedin a The court theengaging preemptionbefore

following findings rulings:for andrequests

2. The independent publicHooksett Sewer Commission is an
ofentity and of the State Newpolitical Hampshire,subdivision

Hooksett,ofseparate and distinct from the Petitioner Town and
free-standingto authorizedanalogous village pursuantdistricts

to RSA Chapter 52.

6. The Hooksett Town Charter does not to the Hooksettapply
and,Sewer in election ofparticular,Commission Hooksettthe

Sewer holdingCommissioners and to the for thequalifications
governedoffice of Sewer Commissioner as bythe latter are RSA

149-1:19,20.

stated, however,The trial court that rulingsthese were limited to the
result,issue in order.single addressed the As a will not decidewe whether

charters,subjectsewer commissions are togenerally town but will instead
consider whether the toability impose bytown’s term limits is preempted
general law or the constitution.

It is well settled that towns cannot aregulate field that has been
preempted by the Town Co.,State. v. NewSalisbury England Powerof

983, (1981).N.H.121 985 “The doctrinepreemption flows from the
legislationthatprinciple municipal to,is invalid if it is orrepugnant

with, Manchester, 312,inconsistent law.” CityState Casico v. 142 N.H.of
(1997). Thus,315 will occurpreemption legislationwhen local either

expressly orcontradicts a statute otherwise counter to the legislativeruns
intent aunderlying statutory Generally,scheme. Id. a detailed and
comprehensive State statutory scheme a isgoverning particular field
demonstrative of the State’s intent to that fieldpreempt by placing
exclusive control in the State’s hands. Id. the StateThat has created a
comprehensive statutory scheme automaticallydoes not inresult

however,preemption, because it could nonetheless authorize additional
municipal regulation. Id. at 316.

That the State comprehensivehas created a statutory scheme governing
I,elections in New is notHampshire disputed. Part Article 11 of our State

Constitution, in pertinent part, provides: state,inhabitant of the“Every
having the proper has anqualifications, equal right to be intoelected

qualifications’office.” “Because ‘proper was defined neither in 11Article
itself,nor in the constitution the legislature necessarily had the
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Governor,its v.authority scope.”constitutional to define Fischer 145 N.H.
(2000).28, The has enacted statuteslegislature regarding qualifications32

anyoffice. has thatexample, legislature providedfor elected For the
office the State must a citizen of theseeking any elected in beperson

States, naturalization,or bybirth and have a domicile inbyUnited either
(1996).655:1, addition, elections,In respectthe State. RSA :2 with to town

(1996) law,provided bythat otherwise noprovides “[u]nlessRSA 669:6
shall hold elective town office who does not have his domicileanperson

town.”within the
to,isargues provision repugnantThe town that its term limits neither

1)with, general statutorynor inconsistent the scheme because: the
notlocal concerns and does affect State electedprovision onlyaddresses

2)officials; astatutory recognizesand scheme town’s interest inthe
addition,and Ingovernment.the internal affairs structure ofmanaging

provision preemptedasserts that its charter is not because thethe town
regulatedhas not the enactment of term limits.legislature expressly

of and only powersare the State have suchmerely“Towns subdivisions
granted by the Publicexpressly impliedly legislature.”as are or to them

(1980).68, 1,120 71 Part Article 39 ofHampton,Serv. Co.v. Town N.H.of
Constitution, part, provides:in pertinentour State

authorize and towns tolegislature may by generalThe law cities
anywayor of inadopt governmentor amend their charters forms

law,generalnot with that suchprovidedwhich is in conflict
or shall effective theonly uponcharters amendments become

each town oncityof the voters of such or a referendum.approval

the of 49-Bexplained expressed purpose chapterhave that RSA isWe
I,in Part 39 of thepowers recognizedthe home rule Articleimplementto

to a form ofauthorizing municipality adoptState Constitution aby
its needs. See Townthat addresses local Girard v.government best of

Allenstown, 268, (1981); legislation272 RSA ch. This121 N.H. 49-B.
maythe which cities and townsstatutory throughframework“provides

government, grants powerof and them theamend their actual forms
Lebanon, 122carry changes.” Cityto such Harriman v.necessary out of

(1982). however,477, warned, the constitutional481 We have thatN.H.
way provides suggests“in no orauthority supporting chapterRSA 49-B

havetowns, or other of this State should thethat the cities subdivisions
authority.” (quotationsId. at 482legislativeto exerciseright supreme

omitted). Indeed, that “shallexpressly provides provisionsstatute itsthe
amend,to or revise aadopt,to allow towns and citiesstrictly interpretedbe

government longto their of so as themunicipal charter relative form
in with nor inconsistent with theresulting charter is neither conflict
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(emphasisRSA 49-B:1or the constitution this state.”general laws of
added). result, onlya thechapter grants municipalityAs a RSA 49-B

Harriman, N.H.to amend form of 122 atpower necessary government.its
482.

1989, 49-B:2,its IV stated:At the the town charter in RSAadoptedtime
may matters of local concern as number of“Any charter address such

officials; fillingelected district manner ofat-large representation;or
vacancies; nomination, confirmation;of and andpowers appointment,

office, provisions contraryterms of so of charter are not tolong as the the
1991, 49-B,legislature chaptercurrent state law.” In RSAthe amended

RSA 49-D to home ruleadopting chapters separately49-C and address the
towns,and 49-D:3 thepowers respectively. phraseof cities RSA removed

office,”“terms of incorporated many previouslybut of the items listed in
49-B:2, referring mayRSA IV when to matters be bythat addressed town

charter. theSpecifically, currently providesstatute that:

(d) theUsing guidelines 49-C,established in RSA the charter
shall orspecify at-large representationdistrict or a combination
thereof; the filling vacancies; nomination;manner of powers of

confirmation;appointment and requirements for attendance and
quorum; any toresidency eligibilityor of onerequirements up
year in the town duringor district and aresidencycontinued
term....
(e) Other matters of local concern may be included in a charter

to,butincluding, not limited conflict of provisionsinterest which
laws,shall be at least as strict as those in generalestablished the

initiative,powerscitizen of recallreferendum and as described in
49-C,RSA and administrativeadoption periodicand of anreview

code, personnela merit system, purchasing systema townand a
investment policy.

(e)49-D:3,1(d), 2002).RSA (Supp.
The town first underargues 49-B:2, IV,that former itRSA has the

to atauthority impose term limits the legislaturelocal level because the
expressly authorized tomunicipalities regulate “terms of office.” In

position,ofsupport Cuevas,its the town relies v.upon Roth 603 N.Y.S.2d
1993),962 (Sup. Ct. in which the court aupheld ability tomunicipality’s

impose term limits on local throughofficials charter. at 966.its See id. In
case,that 49-B:2,the home legislation, IV,rule like former RSA

laws,cityauthorized the to adopt or amend local which are not inconsistent
law,with duties,constitutional or tostate relating powers,“[t]he

number,qualifications, removal,mode of selection and of office[and] terms
... of its officers and Id.employees.” Reasoning that the limitterm law
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affairs,local thestrictlywas related to“terms of office” andrelated to
the law under its homeadoptauthorized tocityfound that the wascourt

rule Id. at 968.powers.

49-B:2, applicableof RSA IV isthe former versionassumingEven
“terms of office” underhere, phraseof thefind the town’s constructionwe
office, afor which addressUnlike “qualifications”provision misplaced.that

to theoffice, “terms of office” refersphrasefor theeligibilitycandidate’s
an office. RSAofficial holdswhich an electedduringduration of time

as“[ejxceptit states thatexpresslyconstruction asthissupports669:10
elected under thisanyoffice of officerthe term ofotherwise provided,

and shallfor officequalificationelection andbegin uponshall hischapter
find a clearof his successor.” Weand qualificationthe electionuponend

of office and theof a termlengththeregulatingdistinction between
his or heruponto elected office basedan individualofdisqualification

because, unlike NewMoreover, distinguishablewe find Rothprior service.
law, State mandateslegislaturerule ourand homeYork’s Constitution

it neither in conflict withstrictly49-B so ischapterRSAinterpretthat we
Roth, 603the constitution.law orgeneralwith thenor inconsistent Cf.

(both provideand home rule lawYork Constitutionat 966 NewN.Y.S.2d
construed). Thus,liberallyshall bemunicipalitiestograntedthat powers

49-B:2, the theIV town withprovidesformer RSAnot thatagreewe do
legislation.term limitauthority to enact

49-D:3 authorizes it tothat RSAarguesthe townAlternatively,
from the statute asintentinterpret legislative‘Weterm limits.impose

therefore, legislature mightconsider what thewritten, we will notand
include.” Appealthe did notlegislaturewords thathave said or add of

omitted).(2000) By308, and brackets(quotations310145 N.H.Brady,
any residency...specify“charter shallthe townproviding thatexpressly

andin the town or districtup yearof to onerequirementseligibilityor
the town’sterm,” the limitedlegislaturearesidency duringcontinued

49-D:3,1(d).office.See RSAfor electedqualificationstoauthority regulate
not limited“includingthe butMoreover, phraseofgiven interpretationour

49-D:3,1(e) not thecontexts, does authorizefind that RSAin other weto”
for office is notlimits, regulating qualificationsterm sinceto imposetown

Roberts v.provision.thatconcern included withinof localtypethe Cf.
(1994)532, that(holding phrase538-39138 N.H.Corp.,MotorsGeneral

Consumerto,” construingofpurposeslimited forbut not“including
actstypesto the ofof the lawAct, applicabilitylimits theProtection

statute).in theparticularized
toability imposetowns with thehad intended to vestlegislatureIf the

least,or, grantedhaveat thelimits, expresslyhave done soterm it could
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powerthem the to regulate qualifications generally. CityDutmer v.Cf. of
Antonio, (W.D.Tex., 587, 1996) (TexasSan 937 F. 594Supp. Tex. Local

Government Code provides municipalities maythat theprescribe
duties, officers.).qualifications, Roth,and tenure of office for inEven the

pertinent home legislation providedrule that aexpressly governmentlocal
may regulate qualificationsthe of its officers and employees, to the extent
it is not Roth,inconsistent with constitutional or state law. 603 N.Y.S.2d at
966.

legislatureThe has created a comprehensive statutory scheme
governing elections and has scopedefined the of qualifications necessary
to obtain elected office.Although right absolute,the to elected office is not
see Paey 186,v. Rodrigue, (1979),119 N.H. 189 this statutory scheme is
designed to make elective office as accessible as topossible the citizens of
New Hampshire aby imposing minimum number of qualifications, thereby

thefurthering ofobjectives our State Constitution. To allow a municipality
to impose term limits would be repugnant to the implied intent of the
statutory hold, therefore,scheme. We that the State has created a
comprehensive statutory scheme governing elections,the field of including
qualifications office,for and expresslyhas neither nor impliedly granted
towns the authority impose result,to term limits. As a the town’s term

provisionlimits is preempted by I,lawstatutory and Part Article 11 of the
McLoud, (Ark.State Constitution. 836,Accord Allred v. 31 S.W.3d 838-39

2000); Palma, (Ct.Polis v. City 322,La 12 Cal. Rptr. 2d 324-25 App.of
1992). In light decision,of our we need not reach the remainingtown’s
arguments related to this issue.

The town next argues that the trial court erred in thatruling only the
town’s voters have the authority to abolish the sewer commission. It

that,contends pursuant to 49-D:3, 1(a),its charter and RSA the town
council is vested with the toauthority abolish the sewer commission. The
respondent and the intervenor argue that issuethis is not before us
because it was litigatednot below.

The record reveals that the issue of terminating the sewer commission
was not litigated before the trial court either in the pleadings or theduring

fact,trial. In the town’s counsel requested specifically that the trial court
not rule on the issue. Despite however,this request, the court ruled that
the town council does not have the authority to abolish the sewer
commission and that the voters alone have authority.such Because neither



below,to we trial court’sparty litigate rulingintended this issue vacate the
on this issue.

in part.and vacated inpartAffirmed

Duggan, JJ.,andNadeau concurred.
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