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in theissues raisedbasis, remainingnot theneed consideron this we
appeal.

remanded.Reversed and

Coffey, JJ., courtconcurred;Dalianis, J., superiorandBARRY
490:3,RSA concurred.specially assigned underjustices,
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Bouchard, onKleinman, P.A., of G. the& HamptonBouchard {Kenneth
NH,Air Inc.orally), for defendant Services ofbrief and

Lumber, (BakerDuggan, Valley),ValleyJ. The Baker Inc.plaintiff,
J.){Sullivan, testimonythebarringruling by Superiora the Courtappeals

of 702New Rule Evidence andHampshireunderexpertof its witnesses
defendantsliability againstand claimsdismissing productsits negligence

NH,Air of Inc.and Services(Ingersoll-Rand)Ingersoll-Rand Company
(Air Services). remand to trial court.the dismissals and theWe reverse

25, 1995, ValleyBaker sawmill indestroyeda fire theOn March
investigationfire marshal’sEmployee witnesses and theRumney.

ofcompressor as the source thehousingthe room the mill’s airidentified
1998, against9, Valley litigationBaker commencedJanuaryOnfire.

Services,Aircompressor,of the andthe manufacturerIngersoll-Rand,
the compressor.and maintainedwhich serviced

trial, testimonyBaker to introduceValley plannedits atproveTo claims
Jones, Igor Paul,Dr.investigator,W. a fire andexperts:two Richardfrom

at theengineeringof mechanical Massachusettsadjunct professoran
(MIT). inBoth concluded that a defect theexpertsof TechnologyInstitute

escapeoil to fromfitting highly-pressuredhose allowedcompressor’s or
oil,ignitedthat then thisspark causingbelieved acompressor. Theythe

by the charred airstudyingfire. Jones reached this conclusionthe
bythe relevant andreport depositions,the fire marshal’s andcompressor,

causes, heBy eliminating possiblean otherconducting experiment.
air caused fire. Dr.that the in the the Paul’scompressorconcluded defect

fire,the of the the behavior ofmethodology studying timinginvolved
smoke,in color the fire’s and thevapor compressor,the the ofhydraulic

largely byof the Dr. Paul arrived at his conclusionfire.appearance
possibleother causes.eliminating

testimonydefendants the of this under NewchallengedThe admission
theRule of Evidence 702. At the defendants’ trialHampshire request,

hearinga thethree-day plaintiffscourt conducted to determine whether
testimony sufficiently Duringreliable to be admissible. thisexpert was

Wilson,Dr.expert,the called their own John whohearing, defendants
testified, alia, compressorin the room was tootemperatureinter that the

oil to thepressurized plaintiffs expertscold for the become as theorized.
testify.the called to Jones reiterated hisresponse, plaintiffIn Jones

and submitted to an extensive voir dire from the defendants’theory
ofplaintiff depositionThe also introduced the Dr. Paul.lawyers.

hearing, trial court ruled that JonesdayOn the second of the the was
theoryto an his of the fire’s causation.qualified testify expertnot as about

later,months trial court an extensive opinion barringSeveral the issued
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Dr. testimony AlthoughPaul’s as well. the court ruled Dr. Paul was
qualified an theexpert, plaintiffas the court concluded that had “failed to

theory scientificallyestablish that Dr. Paul’s is reliable” either theunder
Pharmaceuticals, Inc.,standards established in Daubert v. Merrell Dow

(1993),509 U.S. or test in“general acceptance” Frye579 the established v.
(D.C.States, 1923).1013,United 293 F. 1014 Cir. the trialConsequently,

dismiss,court thegranted defendants’ motion to and this followed.appeal
acceptedAfter we this we authorized the trial toappeal, court decide

(1)two Airmotions to Services. The trial that:pending relating court held
not, event,Dr. any testifyPaul could in Airagainst Services because the

notplaintiff had disclosed him to Air Servicesproperly Superiorunder
35(f); (2)Court Rule and Jones was not to about thequalified testify

of Airpracticesservice Services.
On theappeal, plaintiff that the court erred inargues findingtrial Jones

as an inunqualified expert, ruling theory bythat the thepresented
unreliable,plaintiffs experts was and in haddetermining that it not

properly disclosed the witness under plaintiffRule The has not35®.
briefed the trial court’s determination that Jones was not toqualified
testify Services,the service ofpracticesabout Air and decline tothus we

ruling.review this We the inremainingaddress issues turn.
We first consider whether the trial incourt erred that Jones isruling

tounqualified testify expertas an concerning plaintiffsthe oilpressurized
theory. ofHampshire expertNew Rule Evidence 702 states that an may

skill,be onqualified the basis of “knowledge, experience, training, or
N.H. R.education.” Ev. 702. We will reverse a trial court’s determination

of expert if find itqualification we to be an unsustainable exercise of
Santamaria, 138, (2000);discretion. See State v. 145 N.H. 143 see also

Lambert, 295, (2001)State v. 147 N.H. 296 (explaining unsustainable
standard).exercise of discretion

The record establishes that Jones had fifty years experienceover of
fires, fifty yearsandinvestigating experience workingof with

Jones, fact,compressors. in testified had investigatedthat he personally
“more a dozen” involving compressors, althoughthan cases air he had
never before concluded that an air was ofcompressor the cause a fire.
Despite background,Jones’ extensive the court unqualifiedtrial found him
because lacked personal experiencehe with cases involving spray“a or
mist into ... a theturning gas filling atmosphereand so it could float into
an ignition source.”

however,qualification,The threshold for expert requiredoes not the
degree of specialization bymandated the trial court. trial court“While the

amay requiresrule that certain of thatsubject inquiry a member of a
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in branchparticularacalled, specialistausually... begiven profession
N.H.137Briley,v.Mankoskirequired.”not bewillprofessionawithin

Mankoski,omitted). we heldIn(brackets(1993)308, quotationand312-13
antestifyingfrom asunqualifiednot seperwassurgeonorthopedicthat an
werecently,Morepatient.health of hispsychologicaltheaboutexpert

of bloodthe sourcetestifyto aboutserologist qualifiedwasruled that a
knowledgesmear, specificher lack ofdespitevaginalfrom a victim’staken

Newman, 148v.See Stateof the victim.and conditionagetheregarding
in thecase, backgroundextensive(2002).Thus, Jones’287, 292 in thisN.H.

testifyhim to aboutqualifytowas sufficientinvestigationfireofprofession
with theexperiencehis lack ofdespitetheorycausationthe plaintiffs

in this case.allegedfireof causationtypespecific

knowledgelack ofJones’uponits decisiontrial court also basedThe
thewithunfamiliarityand histheoryin hisprocessesthe scientificabout

however, onlyisknowledge,Formal academicliterature.scientificrelevant
702.Ruletestifyto underqualifiedbeexpert mayanbyone means which

engineering,” acquired“practicalincase, expertiseJones’ extensiveIn this
tosufficientwascompressors,and withinvestigationin firehis workfrom
orskill, training,experience,“knowledge,him based hisuponqualify

702.R. Ev.education.” N.H.

annot conductJones didcourt noted thatthe trialFinally,
of the fire’s cause.successfully explanationrecreated histhatexperiment

but insteadexpert,as anqualificationto hisfact is not relevantThis
is to betestimony,his whichcredibilityand ofweightrelates to the
251,Bentwood, 253146 N.H.Emerson v.the fact-finder. Seebyevaluated

conclusion that(2001). to the trial court’ssupportBecause the record fails
we hold thatplaintiffs theory,thetestifynot to aboutqualifiedJones was

an unsustainableon this wasgroundtrial court’s disqualificationthe
exercise of discretion.

witness, Paul,Dr.expertthat the otherplaintiffsThe trial court ruled
the cause oftheory concerningthetestify plaintiffsto aboutqualifiedwas

that the trialsuggestedfor Air Servicesargument,the fire. At oral counsel
however,issue, not raised iniswas incorrect. Thiscourt’s determination

briefs, decline to address it.defendants’ and so weeither of the

we nextexperts,asqualifiedJones and Dr. Paul areGiven that both
that aRule 702 statestestimony is admissible.whether theirconsider

“scientific, technical, otherif ortestimonyoffermayqualified expert
thethe trier of fact to understandwill assistknowledgespecialized

Thus, expertin N.H. R. Ev. 702.or to determine a fact issue.”evidence
to be admissible.”reliabilitylevel oftestimony “must rise to a threshold
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402, (1993).State v. Cressey, 137 N.H. 405 For many years, New
Hampshire followed Frye, which held that expert opinion must “have
gained general in theacceptance particular field in which it tobelongs” be

1014;admissible. Frye, 293 F. at 403, 421-22see State v. Coolidge, 109 N.H.
(1969), (1971).rev’d on grounds,other 403 U.S. 443 Following the

Evidence,enactment of the Federal Rules of the United States Supreme
Court Daubert,abandoned the Frye test in establishing a more flexible

reliabilitystandard of places special (1)that emphasis on four factors:
(and“whether theory been)a or technique (2)... can be tested”;has

“whether the theory or technique has been subjected peerto review and
(3)publication”; “the potentialknown or rate of error” of a particular

(4)technique; and the Frye “general acceptance” Daubert,test. 509 U.S. at
593-94.

Although Daubert is binding only court,in federal the text of New
Hampshire Rule of Evidence 702 is identical to the federal rule at the time
of the Daubert,Daubert decision. Compare 509 U.S. at 588 (quoting the
1993 702)version of Federal Rule of Evidence with N.H. R. Ev. 702.

theAmong States that have adopted Rule 702’s wording, the vast majority
have accepted the Daubert standard as their own evidentiary rule. See
Note, The Movement From Frye to Daubert: Stand?,Where Do the States

201, (1998)38 JURIMETRICS J. 208-09 (concluding thirty-threethat out of
forty-six States, 1998,Rule 702 as of had adopted essence”);Daubert “in
see (Mass.also Com. v. Lanigan, 1342, 1994)641 N.E.2d 1348-49
(accepting Daubert).“the reasoning”basic of Accordingly, in State v.
Hungerford, (1997),142 N.H. 110 we declined to use the Frye test. See also

Cavaliere, 108, (1995)State v. 140 N.H. 109 (adopting the Daubert
bystandard Instead,consent of the parties). recognizedwe that the

Daubert factors “helpful”were and used them to fashion a test to
determine the ofreliability expert testimony concerning repressed
memories. Hungerford, 121,142 atN.H. 125-26. Today, we apply the
Daubert standard to New Hampshire Rule of Evidence 702.

The trial court concluded that Dr. Paul’s testimony was unreliable
under both Fryethe and Daubert standards. Because New Hampshire
Rule of Evidence test,Rule 702 supersedes Daubert,the Frye 509 U.S.cf.

589,at we onlyneed thereview court’s Daubert analysis. The standard for
reversal of a trial court’s determination of expert reliability under Rule 702
is whether the court committed an unsustainable exercise of discretion.

Cort, 606, 611v. (2000);State 145 N.H. Lambert,see also 147 N.H. at 296.

The trial court relied aupon four-part test derived from State v.
Cressey as a (1)framework for its reliability analysis. This test considers:



615

(2)results; the existenceevaluationobjective, quantifiableofpresencethe
(3)conclusions;andexpert’sthe observationsnexus betweenlogicalof a

(4) oflikely difficultyand thesteps;any interpretiveofverifiabilitythe
TheN.H. at 408-10.Cressey, 137expert.of thecross-examinationeffective
onlynotit focusesin thatfrom the Daubert standarddiffersCressey test

ofreliabilityalso themethodology, butexpert’sof anreliabilitytheupon
Daubert, “theUndermethodology.thatand results ofconclusionsthe

andprinciplesonsolely... must bereliability analysis]the[offocus
Daubert, 509 U.S. atthey generate.”conclusionsnot on themethodology,

theformay appropriatebeCressey inquirysearchingthe more595. While
testimonymemory expertrepressedandpsychologychildcontroversial

Thus,in contexts.test othercase, never used thisin that we haveinvolved
itsCresseythe standard asusingerred inthat the trial courtwe conclude

framework.

of fire causationtheoryfound that Dr. Paul’sThe trial court also
hearing,At thetestimony.in hisupon gapsunreliable based severalwas

Wilson, ofvapor pressurethat the lowDr. testifiedexpert,the defendants’
oil, compressorof thetemperaturethe combined with thecompressor

Dr. Paul didroom, vaporizeoil rather than it.compresswould to thetend
nor did heprior deposition,in hisargumentsnot address thesespecifically

he causedsparkthe that believedexplain compressor producedhow the
or tocounter-argumentsto certainthe fire. Dr. Paul’s failure address

however, not make histheory,of doesexplain aspectscertain his
Rather, relativethese omissions concern thetestimony per se unreliable.

testimonyof rather than the basicweight credibility competing expertand
fact-finder,of the nottestimony, provinceof such and are thereliability

Emerson, such,146 at 253. As we hold that thethe trial court. See N.H.
analysis.in in itsconsidering reliabilitytrial court erred these omissions

factors, it erredTo the extent that the trial court relied on the Daubert
conclusion, than theexpert’sthe of the ratherby focusing upon reliability

Seeof the used to reach that conclusion.reliability underlying technique
Daubert, Thus, only509 592-93. court concluded that “the testU.S. at the

ignition] theorytoby plaintiffs experts verify plaintiffs [oilconducted
results,” byfailed to that the scientific literature submittedyield positive

in the mannerplaintiff anythe failed to document fires that “started
oftheory,” supportin Dr. Paul’s and that there was no evidencedescribed

essence,in for In the trialcommunity ignition theory.the scientific the oil
expert’sthe of theregarding validitycourt reached its own conclusion

However, to theopinion. “[objections expert’s opinion goto basis of anthe
evidence, admissibility.toopinionto accorded the and not itsweight be

byistesting expert’s opinionThe method of the basis of anappropriate
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Cort, Thus,cross-examination of the 145expert.” N.H. at 614. we hold that
the trial court’s conclusion based on the Daubert factors was an
unsustainable exercise of discretion.

The proper focus for the trial court is the reliability of the expert’s
methodology or The trialtechnique. onlycourt functions as a gatekeeper,

aensuring methodology’s beforereliability permitting the fact-finder to
weightdetermine the and tocredibility be afforded an expert’s testimony.

Daubert, Thus,509 U.S. at 592-95. the trial court must “decide whether
this particular expert had sufficient specialized knowledge to assist the
jurors in deciding particularthe issues in the case.” Kuhmo Tire Co. v.
Carmichael, 137, 156 (1999) omitted).526 U.S. (quotation

case,In this Dr. hypothesisPaul’s about the origin of the fire was based
largely upon his elimination of possibleother agreecauses. We with the
plaintiff that this sort of methodology may be described as a “differential
etiology.” Although courts have found differential etiology reliable in

see,diagnoses,medical e.g., Westberry AB,v. Gislaved Gummi 178 F.3d
257, 262-63 (4th 1999),Cir. the record contains no evidence of whether Dr.

methodologyPaul’s was in the fire investigationreliable ininvolved this
case.

We questionremand this to the trial court. Specifically, the court must
determine whether the differential etiology employed by Dr. Paul was
reliable in particular investigation.this fire In determining reliability, the

maycourt find the four factors outlined in Daubert to be helpful. These
(1)factors consider: whether the results of the differential used inetiology

tested; (2)this fire areinvestigation capable beingof whether the ofuse
such a differential etiology subjectedhas been to peer review and

(3)publication; the error rate of fire investigation conclusions uponbased
(4)this differential etiology, and whether there is general inacceptance

the scientific community of the use of such etiology in fire investigations.
Daubert, 593-94;See 509 U.S. at Hungerford, 142 N.H. at 121-22. These

factors, however, are not a Daubert,“definitive checklist or test.” 509 U.S.
at 593. Because the analysisDaubert is flexible and tied to the facts of a

case,given a methodology may be reliable even if it tofails meet one or
more Tire,of these factors. See Likewise,Kuhmo 526 U.S. at 150. in an
appropriate case the trial court may fashion additional factors to
determine the reliability Daubert,of the Seetestimony. 509 U.S. at 593. In

case, however,no may such factors be based theupon credibility weightor
Emerson,the court attributes to the expert’s conclusions. See 146 N.H. at

253.
We also remand the of the reliabilityissue of Richard expertJones’

testimony. Jones stated in his affidavit that everyhe “considered possible
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each,”ofthe likelihoodand assessedimaginethat I couldof this firecause
causes, that heandlikelynumber ofeliminated aspecificallythat he

concludecompressor.in the Wemust have startedthat the fireconcluded
a differentialuponalso reliedopinionthat Jones’these statementsfrom

determine, the samereferencingremand, trial court mustOn theetiology.
inwas reliableabove, etiologydifferentialwhether thisfactors outlined

thatTire, (holding147-49526 U.S. atSee Kumhoinvestigation.fireJones’
Daubert, and to alltheory appliesis not limited to scientificrationale of

knowledge).specialized

trialnot arequireof Daubert doesadoptionthat ouremphasizeWe
involving disputed expertin every casepre-trial hearingcourt to conduct a

rests withinevidentiary hearinganThe decision to hold suchtestimony.
See, 189Charley,States v.e.g.,sound discretion. Unitedthe trial court’s

1999).(10th testimony’s reliability1251, 1266 Cir. In cases where theF.3d
152,Tire, at or where theKuhmo 526 U.S.granted,”is taken for“properly

reliabilityto reach athe court is sufficientinformation before
(11th1206, 1215determination, see, F.3dMajors,United States v. 196e.g.,

conduct1999), evidentiaryneed not and should not anCir. the trial court
thus, to the “less usual orhearings,Pre-trial should be limitedhearing.

thequestioning expert’s reliabilitycases cause forcomplexmore where
Tire, 526 U.S. at 152.arises.” Kuhmo

court. Thebywe address the disclosure violation found the trialFinally,
35(f) byCourt Ruleplaintiff Superiorcourt determined that the violated

Services,Airfailing againstto disclose that Dr. Paul would be a witness
not Airtestimony againstand therefore ruled that Dr. Paul’s could be used

for anexpert testimonya exclusion ofServices. We review court’s
Santamaria, 143; seeof See 145 N.H. atunsustainable exercise discretion.

Lambert, 147N.H. at 296.also
35(f) partyof Rule a tolanguage Superior requiresThe relevant Court

testify.”the is to Wesubject expert expected“state the matter on which
“thetestimonymatter” of includes“subject experthave held that the

toexpert expectedabout which the isopinions”substance of the facts and
(1996).Orchards, 601, The140 N.H. 604testify. O’Donnell v. Moose Hill

in theexpert’s testimonyfor a is the exclusion of theremedy violation
tocause is shown to excuse the failuregoodundisclosed matter “unless

disclose.” Id.

35(f),case, Rule theSuperior plaintiffIn this consistent with Court
“is toexpected providefiled a disclosure that Dr. Paultimely explaining

andtestimony against Ingersoll-Rand,”with to the claimexpert respect
Because thistheory origin.Dr. Paul’s of the fire’sbriefly describing

servicingnothing testimony concerning inadequatedisclosure aboutsays
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or maintenance of the compressor, we agree that Dr. Paul cannot testify
againstabout these matters Air Services.

The trial court also Dr.prohibited Paul from testifying against Air
regardingServices the subject matter contained in the plaintiff’s

determine,disclosure. As best as we can the argument advanced by Air
Services is identitythat the of the defendant against whom the witness will
offer istestimony part of the matter”“subject Thus,of that testimony. Air
Services contends bythat tofailing identify the defendant against whom

used,the expert testimony will be a plaintiff forfeits the ability to use that
expert against that defendant. We decline adoptto this reasoning under

First,the circumstances of this case. because the theory of fire causation
byadvanced Dr. Paul a necessary predicateis to the againstclaims both

Services,Ingersoll-Rand and Air the plaintiffs disclosure filed with the
court was sufficient to Airput Services on notice that Dr. testimonyPaul’s

Second,could be againstused it. Air Services was notclearly prejudiced
theby plaintiff’s method of counsel, fact,disclosure. Air Services’ in

appeared at Dr. depositionPaul’s tosubsequent the disclosure and asked
him a series of questions. We thus hold that the trial court’s exclusion of all
his testimonydisclosed Airagainst Services was an unsustainable exercise
of discretion.

Reversed and remanded.

Broderick, Dalianis, JJ.,Nadeau and concurred.
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