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clients, andobligations to theirtheir professionalto sustainabilitytheir
professionaltheirlegal representationaside their beforestep fromshould

Case, 476, (2002);478147 N.H.Farley’sSeecompromised.areobligations
(1993).588,Case, 136 N.H. 593-94Welt’s

considering respondent’stheandthe admitted factsreviewingAfter
torespondent’s licensethat thesuspendingconcludediscipline, weprior

public confidenceto maintainnecessary public,is theprotectlawpractice
preventandlegalof thebar, integrity profession,thepreservein the

respondentwe order theAccordingly,future.similar conduct in the
one andyear,law forHampshireof in Newsuspended practicefrom the

all in theexpensesfor incurredto reimburse the Committeedirect him
Sup. 37(16).Ct.this See R.and of matter.prosecutioninvestigation

So ordered.

JJ.,Duggan,Brock, C.J., Nadeau, and concurred.Dalianisand
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Cleveland, Bass, P.A., (DavidWaters and of Concord W. andRayment
brief,William B. on the andPribis Mr. forRayment orally), plaintiff.the

Wensley, Azarian,& ofWirth Rochester (Danford J. on theWensley
brief and theorally), for defendants.

Gartrell,Gallagher, P.A.,Callahan & of Concord R. Callahan{Michael
brief),and Michael D. Ramsdell on the for the Home &Builders

Remodelers Association of New asHampshire, amicus curiae.

Duggan, plaintiff, Inc.,J. developer Power,The appealsAWL an order
J.)Superior Nadeau,of the Court upholding{T. the Rochester Planning

board)Board’s (planning to the plaintiffsdecision revoke andsubdivision
site onplan approvals the thatground plaintiffs rightthe to complete
construction had not vested. reverseWe and remand.

trialThe court found the Thefollowing developerfacts. owns a 23.78-
acre of in theparcel City (city). 31,1987,land of Rochester AugustOn the
planning board approved plana site for the plaintiffs predecessor in

Under plan,interest. this the beproperty would subdivided into nineteen
parcels, ofconsisting eighteen homes onesingle-family fifty-nine-unitand

approval subjectcondominium.The was to the condition that developerthe
construct, at expense,his own a publicnumber of improvements on the

sidewalk,aproperty, extension,sewerincluding a line fence and road.a a
theDuring yearsthree thefollowing the six ofapproval, developer built

the ineighteen plan. $201,614houses its The alsodeveloper spent on the
public improvements, finishing the sidewalk and sewer line Itconstruction.

$50,000also thepaid city a fee forimpact improvements.off-site
1988,In city zoning ordinance,the amended its therendering

developer’s proposed manycondominium and of proposed single-the
family however,houses uses of thenon-conforming property. city,The
allowed the developmentto continue thedeveloper according to the 1987

(1996)approved site RSAplan. 674:39 a agrants developer four-year
exemption from subsequently ordinances,enacted thezoning running from
date of the recording of the approval, provided the builder begins “active
or substantial development” on the withinproperty twelve months of the
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statutory-developer met thisthedisputenot thatThe doapproval. parties
not blocked thehavecitythe couldcondition, agreethus thatand

at leastordinance untilthe 1988underconstructiondeveloper’s proposed
31,1991.August

ofits becausepropertyon1990, ceased all constructiondevelopertheIn
did not seekdeveloperTheestate market.in the reala statewide downturn

citythe of its2000, notifiedwhen itApriluntilto resume construction
the andprojectstudiedcitytheproject. response,the Inplans to finish

requiredof43.2 thepercenthaddeveloper completedthedetermined that
andpublictotal plannedof all thepercentand 10.7public improvements,

hearing,publicand astudy, followingon thisimprovements. Basedprivate
to completerightthe developer’sfound thatthe boardplanning

ordinance,zoningvested, in thechangesnot and that thehadconstruction
developer’sthethe barredby four-year exemption,no longer stayed

the 1987board thus revokedplanningthe Theproject.ofcompletion
approval.project

2002), thedeveloper appealedthe(Supp.to RSA 677:15Pursuant
court, toarguing rightthat thesuperiortoplanning board’s decision

superiorTheand not be revoked.the had vested couldcomplete project
70 ofactually completed percentthe haddevelopercourt determined that

However, thecomparedthe the courtrequired public improvements.
of the entire$201,614 spent improvements projectedon to the costthese

$6,432,384.50. taking developer’sinto account thedevelopment: Without
houses, developercourt concluded that the hadof six thecompletion

of with theproject, agreed planningabout 3 its andcompleted only percent
thethat insufficient to constitute “substantialpercentageboard this was

to thecomplete projectto the the undernecessary rightconstruction” vest
(1970).Meredith, 291, 299Piperof v. 110N.H.common law standard

in requiringthe that the trial court erred aappeal, developer arguesOn
completedthat measured his“substantial construction” standard

of The thatagainst plan. developer arguesthe total cost theconstruction
seventy improvementsof of the wascompletion percent publicthe

developer argues, alongsufficient to The also -with therights.vest his
Home and Remodelers Association of Newamicus curiae Builders

$200,000of and construction of sixHampshire, expenditurethat its over
of the cost ofrights regardlesshomes was se sufficient to vest its totalper

the orpublic private improvements.
findings theywill the court’s factual unless are“We affirm trial

evidence, legal rulingsthe will affirm the trial court’sunsupported by and
they Morgensterna of v. Townunless are erroneous as matter law.” of

omitted).(2002) (citation558, the trialRye, 147 N.H. 561 Because court
projecton of the totalby focusing exclusively percentageerred the
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completed by the developer, and because the developer’s construction was
tolegally sufficient vest rights,its we reverse.

Our common vestinglaw standard for provides that:

owner, who, relying[A]n in faithgood anyon the absence of
regulation which prohibitwould his proposed project, has made
substantial construction on the orproperty has incurred

thereto,substantial relating directly both,liabilities or aacquires
rightvested to complete projecthis in ofspite the subsequent

adoption of an ordinance prohibiting the same.

Piper, 110N.H. 299.at
The trial court interpreted “substantial toconstruction” therequire

completetodeveloper a certain percentage of its overall project. This
atinterpretation cases,is odds with our conflicts with the ofrationale the

standard, and would lead to anomalous results.
First, our cases do not support the trial Althoughcourt’s standard. we

have completeddescribed construction as a percentage of the total project,
Henrysee Murphy, Allenstown, 910,and Inc. v. Town 120 N.H. 913of

(1980) builder,(noting that lots,who had developed 34 out of 50 had
completed “approximately seventy ofpercent” improvements plan);on his

299,110 atPiper, N.H. havewe never held that completion of a certain
percentage of construction is the byexclusive method rightswhich the of a

Indeed,developer may vest. we said in Piper that “each case presents a
question of fact itspeculiar to own set of circumstances.” Piper, 110 N.H.
at 300.

Second, the trial court’s “substantial construction” standard conflicts
with the common law rationale for vesting. Common law vesting rights
stem from the developer’s good faith uponreliance the absence of
applicable zoning regulations. 110Piper, reason,N.H. at 299. For this
when actdevelopers faith,in togood courts tend vestingconstrue the of

See,rights liberally. e.g., Smith, 904,Town v.Hillsborough 170 S.E.2dof
(N.C. 1969)909 (developer need only “make a beginningsubstantial of

construction vest);and incur therein expense”substantial to Tantimonaco
Zoning 385,v. Review, (R.I. 1967)Board 232 A.2d 387 need(developerof

only initiate measure).construction in some reasonably substantial The
trial court’s requirement that a developer complete a percentagecertain of
the project departure rationale,is a from this and instead theresembles
“substantial test used tocompletion” determine awhether contract is
performed. See, e.g., Salem Engineering and Corp.Construction v.

District,Londonderry 379, (1982).School 122 N.H. 385 Because vested
rights are not uponbased a contract ittheory, would be toimproper
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from contractderivedsolely on a standardrightsofvestingthecondition
law.

lead to anomalouswouldinterpretationcourt’sthe trialFinally,
Incomplexlarge plans.with orresults, developersburdensunfairlyas it

disparateledalready tohasof this standardfact, applicationthe city’s
case, citythe determinedit thistime consideredAt the sameresults. about

$143,000 on histhanno morespentwho haddeveloper,anotherthat
hiscompletetorightvestedpermanent,had aplan, acquiredapproved

cost of the otherthat the totalfor this decision wasThe rationaleproject.
dollars, and thathundred thousandonly severaldeveloper’s project was

a substantialthe thus constitutedby developercompletedthe construction
byreasoningthe used thewiththe total. While consistentpercentage of
muchcase, places asthis the court’s standardcity and trial court in trial

as does the actual relianceprojectthe it onon the size of overallemphasis
erred as a matter ofsuperiorthat the courtof We thus holddeveloper.the

“substantial construction” standard.law in theinterpreting

hand, that thereject developer’s argumentother we theOn the
publicconcernsonlyof construction”common law standard “substantial

argues “significantThe thatdeveloperto the land.improvements
enoughare toproperty developableon to makeexpenditures” construction

the requirementThis not account forrights. argumentvest doesbuilding
110 N.H. at 299. While it isPiper,construction be “substantial.”that must

solely his ofpossible may rights bythat a vest his constructiondeveloper
vesting completedthepublic improvements, such will occur because

“substantial,” and not it constituted amerelyconstruction was because
the totalpercentage public improvements.certain of

statute,four-year exemptionthedeveloper arguesThe also that
674:39, forRSA an standard “substantialindependentestablishes

to therecently contrary, holdingconstruction.” We have decided the that
with the common standard.statutory vesting standard is coextensive law

is not to establishMorgenstem, purposeSee 147 N.H. at 563.The statute’s
aindependent provide developeran standard for but to withvesting,

RSAvestingtime to meet the common law standard. Underadditional
674:39,1, developera who or substantial” constructioncommences “active

approval gains exemptionone of a fromyear project’s four-yearwithin his
674:39, To azoning gainin ordinances. RSA I.changes municipality’sa

however, the still meet thepermanent right, developervested must
Id.exemption period.construction” standard within this“substantial

triggered statutory four-year exemptionBecause the the withdeveloper
1988,its on in and we determine whetherproject onlywork the 1987 need
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the developer’s construction was sufficient to permanently vest its common
rightlaw to complete plan.the

The correct standard for “substantial vestingconstruction”
onlyconsiders not construction againstmeasured the entire plan, but also

whether the ofamount completed construction is seper substantial in
amount, value or worth. Whether or not construction is substantial thus
depends upon the facts and circumstances of each case. 110 atPiper, N.H.

In800. cases expenditureswhere construction sums,amount to large
construction need not “be judged by comparison to the ultimate ofcost”
the project. Piper, (Grimes, J.,110 N.H. at 303 dissenting).

case,In developer’sthis the $200,000ofexpenditure over on public
improvements and construction of six houses dwarfs the ofsort
construction expenditures we have found See,to be e.g.,insubstantial.

Park,Riverview & GatewayInc. Equipment Hinsdale,Co. v. Town 113of
(no693, (1973)N.H. 695 vesting “relativelyfor small sums forspent ...

services,engineering andclearing, utility extension in contemplation of
(noexpansion”); Piper, 110 N.H. at 300 vesting goodwhen faith

expenditures $28,000);are at most v. Lamoy RealtyWinn 100Corp., N.H.
(1956) (no280, 282 vesting $1,000).when wasexpenditure thanless The

court, fact,trial in found that the developer’s expenditures publicon
improvements constituted “a relatively substantial amount moneyof when
considered in isolation.” When thecombined with ofconstruction the six
houses, the work todeveloper’s enoughwas meet the “substantial
construction” standard.

We also note that disputeno exists that the metdeveloper goodthe faith
requirement of the vesting Piper,test. See 110 N.H. at 299. The developer
carried out construction on the property under the authority of RSA
674:39, and ceased onlywork because of a lengthy economic downturn in
the housing Thus,market. developerthe was not of“heedless serious
questions about the oflegality actions” at any[its] point following the
approval of housing plan.the Hussey 227,v. Town Barrington, 135 N.H.of

(1992).232
developerBecause the allmet the conditions of the common law for

construction,substantial we hold that its toright complete the entire
housing plan approved August 31, 1987,on has permanently vested. See
Henry and Murphy, 120 at HavingN.H. 913-14. decided for the developer
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in theissues raisedbasis, remainingnot theneed consideron this we
appeal.

remanded.Reversed and

Coffey, JJ., courtconcurred;Dalianis, J., superiorandBARRY
490:3,RSA concurred.specially assigned underjustices,
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