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in thisinvolvedargumentsthe constitutionalalso addressedLorette
ArticleandI, equal protectiontherejected plaintiffsIn Lorette weappeal.

availabilityof landclaims, the benefit”holding “significantthat14
the burdenoutweighedstatutethe OHRVpublic byon theconferred

1, 140 N.H. at 211-­Loretterighton the to sue.the restrictionimposed by
of theII, thatholding “applicationin Loretteaffirmed this decision12. We

notconduct doesbased on [reckless]to the claimsstatutory plaintiffsbar
II,215-A:34, II.”RSA Loretteconstitutionalityof the ofanalysisalter our
ofto overrule eitherthe invitationplaintiffs’142 N.H. at 212. We decline

decisions.the Lorette
215-A:34, to the plaintiffs’II is sufficient barruled that RSAHaving

recreational land useclaim, generalrelated to thewe need not reach issues
statute, 508:14, I.RSA

Affirmed.

Dalianis, JJ.,Broderick, concurred.Brock, C.J., andand Nadeau
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McNeill, Gallo, (RobertP.A.,&Taylor of Dover J. Gallo on the brief
orally),and for the professional conduct committee.

Sheridan,William C. Londonderry, byof and orally, probrief se.

Broderick, 2001,J. In August Supremethe Court Committee on
(Committee)Professional Conduct filed a petition with this court against

Sheridan,the respondent, William C. that herequesting suspendedbe for
yearone from practicethe of law. We referred the petition to a Judicial

(Dunn, J.)Referee hearing Thereafter,for and recommendation. the
Committee a requestserved for numerous factual uponadmissions the
respondent. issued, motion,When he failed to the refereerespond, anupon

declaring admitted,order the requests which we subsequently approved.
sum, 1.1(a), 1.1(b)(5),In the admitted facts constituted violations of Rules

1.16(d) 8.4(a)1.1(c)(4),1.3(a), 1.4(a), and of the New Hampshire Rules of
(the Rules). sanctions,Professional Conduct After a hearing on the referee

recommended that the berespondent suspended from the ofpractice law
in year.New for one We theHampshire adopt referee’s recommendation.

1999,The admitted facts are as follows. In the ofspring two individuals
sought the respondent’s legal services to theirincorporate business. The
respondent, practicewho was admitted to in Hampshirelaw New and
Massachusetts, agreed incorporateto the business in Massachusetts. The
respondent ofgenerated IncorporationArticles from his and oncomputer,

6,1999,May the incorporators signed the Articles and thepaid respondent
$1,300.00for legal filingservices and fees. He informed them that he would
file the Articles in Massachusetts and a corporateobtain minute book and

20,seal. On May providedhe the minutecorporate book and seal to the
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beganthenTheythey incorporated.them that wereand toldincorporators
however, did not deliver therespondent,their business. Theto operate

MayState untilSecretary ofto the Massachusettssigned Articlesoriginal
28.

the Articlesand returnedcorporate filing,therejectedMassachusetts
secondTherespondent. respondent’sfee check to thefilingas well as the

However, herejection.the business also met withincorporatetoattempt
until ten orattemptsecond had not been successfuldid not realize that his

to themnotifycontacted the incorporatorsmonths later. He nevereleven
not formed.corporation properlythat the was

a beforenearly yeartheir business forincorporators operatedThe
rejectedhad been whenincorporation papersthat theirlearning

Maytax return. Incorporateto their 1999acceptMassachusetts refused
2000, and it took himproblem,confronted the with theirthey respondent

In theincorporationten to new documents.approximately days prepare
meantime, to thelawyer completethe retained anotherincorporators

to their caseincorporation process requested respondent provideand the
he could not find it.file to new counsel. He failed to do so because

2000,July incorporators professional complaintIn the filed a conduct
later,eightthe the Committee. More than monthsagainst respondent with

to the failed torespondent suppliedthe the case file Committee but still
Further,the or new counsel.provide file to his former clients their

filed,after the the discoveredcomplaint respondentsometime was $200.00
in feerepresenting original filing rejected byhis escrow account the
Massachusetts, which he returned to his former clients. The Committee

2001,hearing May respondent bring anyconducted a in but the failed to
hearing, incorporatorsfiles or bank records with him. At the the identified

$5,000 toapproximately damages by respondent’sin caused the failure
filingtheir theproperly incorporate Beyond returningbusiness. $200.00

fee, however, the not returned of the forrespondent anyhas sums received
services,legal any payments damagesnor has he made toward the caused

by his misconduct.

respondent disputesThe neither the truth of the facts deemed
admitted, thatchallengenor does he the referee’s conclusion the admitted

followingfacts constitute violations of the Rules:

-1.1(a) manner;to in afailing represent competentclients
-1.1(b)(5) to to and infailing pay attention schedules details

business, thatincorporating legalthe client’s so as to assure the
harmcompletedmatters undertaken would be with no avoidable

interest;to the client’s



-1.1(c)(4) tofailing undertake actions regardwith to the
inincorporation timely manner;a and effective

-1.3(a) failing to act with reasonable promptness and diligence;
-1.4(a) tofailing keep the clients reasonably informed regarding

matter;the status of the
-1.16(d) tofailing return the clients’ file at the termination of the

representation; and
-8.4(a) engaging in conduct in violation of the Rules of

Professional Conduct.

The respondent contends that the referee’s recommended sanction of a
one-year suspension is unduly harsh. He argues that the referee
erroneously deprived him of righthis to offer evidence to supplement or
explain the admitted facts in order to mitigate addition,his misconduct. In
based theupon results of an independent psychiatric evaluation which he

referee,presented to the the respondent asserts that he has a mental
disorder that serves as a mitigating factor and entitles him to reasonable

(ADA).accommodation under the Americans with Disabilities Act 42See
(2000).§§U.S.C. 12101 et Heseq. asserts that the most appropriate

sanction would be some form of probation during which he would be
required to limit the number of cases he inhandles order to provide him
“an opportunity to develop his practice, get secretarial help proveand that
he withperform[can] attention to detail.”

“We retain the authorityultimate to determine the appropriate sanction
for a violation of the rules governing Case,attorney Morgan’sconduct.”

475, (1999).143 N.H. 476-77 We eachjudge case on its own facts and
circumstances. Id. at 477. Our ultimate aim in afashioning sanction is not
to inflict thepunishment offending rather,on attorney; we protectseek “to
the public, bar,maintain public confidence in the preserve the integrity of
the legal profession, preventand similar conduct in the future.” Id.

omitted).(quotation

We first address the respondent’s contention that the referee
erroneously denied him the right to present evidence supplementing and
explaining the admitted facts in order to demonstrate relevant mitigating
circumstances. Assuming, without deciding, that he had rightsuch a and
that review,he properly preserved it for our we conclude that none of the
additional evidence bydescribed the respondent mitigates his misconduct.

Specifically, the respondent asserts that the Articles byreturned to him
Massachusetts bore notations on the first and last pages reflecting initial

“[l]ater,approval. He contends that Massachusetts revoked its acceptance
of [by]the Articles whit[ing] out onacceptance[the] the last thatpage” but
“acceptance remained noted on the first page.” to theAccording
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and,pagewithout a coverreturned to himArticles weretherespondent,
on theacceptancetheonlyhe noticedsecretary,have ahe did notbecause

He claims that in lateon the lastrejection page.theand notpagefirst
a he discovered2000, secretary,he had hiredbecauseearly MayorApril

soonrejected. incorporatorsbeen Theactuallyhadthat the Articles
and, heincorporation,defectivehim with theconfrontedthereafter

onwith them severalcontends, spokenext ten hedays,within the
on the tenthdocumentsoccasions, incorporationwith newthemproviding

day.
of sanctions isto the issueof much of this evidenceThe relevance

theof the status ofmisperceptioninitialrespondent’sThequestionable.
on the first and lastArticles, notationsgiven apparent discrepantthe

in the firstculpableof whether he ismore on the issuepages, bears
(Rule 1.1(b)(5)).Likewise, histo detailfailing payinstance for to attention

shortly incorporatorsbefore theincorporationof the defectivediscovery
he to act with reasonablehim relates to whether failedconfronted

(Rule 1.3(a)), clientskeepor failed to hisandpromptness diligence
(Rule 1.4(a)). of whetherprobativeinformed These issues arereasonably

the Rules of Professional Conduct.respondentthe violated
event, respondent’sthemitigatesIn none of the evidenceany

documents lackedincorporationWhether or not the returnedmisconduct.
status, the uncashedrejected receiptin their his ofclarity communicating

his tohave an obvious indicator that effortfiling fee check should been
however, not even notice that theincorporate respondent,failed. The did

the in hisonlycheck been returned because he first discoveredhad $200
complaint againstescrow account the filed an ethicalincorporatorsafter

Further, incorporation,his late of the failed theregarding discoveryhim.
notify“has no for his failure torespondent explanationadmitted that he

upon discovery corporation]the his thatincorporators immediately [the
Indeed, thehad not been since it wasproperly incorporated.”

effort,incorporationconfronted him on his failedincorporators who first
the would haveway knowing just long respondentwe have no of how
to mistake.contacting taking steps remedywaited before them or his The

the continued todelay unacceptable given incorporators’ exposurewas
passing day.eachpersonal liability with

to introducerespondent soughtWe do not consider the evidence the
regarding incorporators during ten-day periodhis contact "with the the

in tofollowing phone May Any tendingtheir call to him 2000. evidence
his to take immediate to hisattempt steps remedydemonstrate mistake

(1) incorporatorscontradicts two admissions of fact: “After the notified
that their tax had becauserespondent] corporate rejectedreturn been[the

did takecorporation, respondent]was not a not[their business] [the
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situation”; (2)immediate action to rectify the and “When bycontacted the
inincorporators ofMay 2000 theconcerning fact that [the wasbusiness]

not incorporated, respondent] became[the aware of the urgency of the
situation, but failed to take immediate action to therectify situation.”

The respondent also seeks to explain his admission that he has made no
payment to the incorporators, excluding the filing fee. He asserts$200.00
that he has always been towilling reimburse the incorporators and the
corporation for damages caused by his conduct but theythat have failed to
provide him with an itemized list of actual out-of-pocket Theexpenses.
admitted facts belie this claim.

At Maya 2001 hearing Committee,before the incorporatorsthe
$5,000identified approximately in damages caused theby respondent’s

failure to incorporate their business. These damages were attributed to
additional andaccounting legal expenses relating to incorporation services
provided by new counsel and to the state and federal tax returns filed for
1999. onlyThe damagesunknown presented at the May 2001 hearing

(1) anywere: interest and penalties Massachusetts might assess for filing
the corporate1999 tax (2)return before incorporation; and any personal
liability for claims maythat be byincurred the incorporators which
otherwise would have been incurred theby corporation. The estimated
$5,000 in damages was sufficiently precise for respondentthe to have
made payment. date,some To more than one later,and one-half years no

inpayment any amount has been made.

As a final mitigator, the respondent claims that he has “a mental
disorder with probablea biological basis” and that psychiatric medication
and use of a secretary would “ameliorate the problem.” He claimed to be

thetaking appropriate medication and blames his lack of a secretary on
the Committee for taking past action himagainst which “wrongfully
chilled his toability clients,advertise Bankruptcy[for his primary area of
practice], obtain income and thus obtain a secretary.” We conclude that
while his apparent mental maydisorder offer explanationsome for his
ethical itlapses, justifydoes not a lenient sanction.

During the hearing,sanctions the respondent submitted independentan
psychiatric evaluation to establish the existence of his apparent mental
disorder and explain its effect on his 2001,behavior. In November Dr.
Albert Drukteinis conducted the pursuantevaluation to our order in

matter,another and opined that the respondent had “a mental disorder
with a probable biological basis which benefit from psychiatric[could]
treatment.” He respondentdescribed the as apparently suffering spells of
fatigue poorand mental functioning alternating with ofperiods high
energy and “physical disorder.” The doctor did not aprovide definitive
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disorder, noted that thebutapparent mentalrespondent’sof thediagnosis
inhypomania Bipolarof seenis characteristic“presentationrespondent’s

Illness).” He outlinedManic(formerly Depressiveknown asDisorder
toBipolarfrom Disorderof individuals who suffercharacteristicsgeneral

to orfailing prioritizedisorganized,to distracted andtendencyinclude a be
pursuing certainintenselyandappropriately,balance their activities
to theobligations. respect respondentWithat the cost of otherobjectives

“tendency distractibility andthat forthe doctor stated hisparticular,in
ismiss as helead him to deadlinesdisorganization easilycould

subtle;deficits areon a and that his “mental statehyperfocusing project,”
attorneyan mustbut, performanceof thathighthe standardwith

devastating.”maintain, deficits could bethose
lawyeringhis deficienciesthat he can overcomeThe claimsrespondent

organizationthe structure andthroughmentalbycaused his disorder
inengagedthat the Committeea He contendsprovided by secretary.

primarycurtailed his sourcepast,him in the whichwrongful againstaction
Assuming, withoutdischarge secretary.forced him to hisof income and

however, duringa disorderrespondent suffered mentaldeciding, that the
for much ofissue, mental did not accountthe time frame at the disorder

ethicalunderlyingthe misconduct the violations.
the for theproperor documentsprepareThe failed to obtainrespondent

theirincorporatorsHe told that businessincorporation.Massachusetts the
even documents withanyhe had filedincorporatedhad been a week before

filingthe fee checkof State. never noticed that uncashedSecretarythe He
him, did, significance.he to itsto if he failed understandwas returned or

documents hadMoreover, incorporationhe thefinallyonce discovered
contends, of a he to(through, secretary),he the aid failedrejected,been

toattemptand made noof the situationappreciate urgencythe
Allremedy mistake. of thesenotify incorporatorsthe or hisimmediately

whichprofessional judgment,errors in hisgraveactions demonstrate
ameliorate.supportadministrative cannot

mentalapparentalso claims that his disorderrespondentThe
ADA,the us todisability requires providea under and thusconstitutes

ofhim He seeks a more lenient sanctionwith “reasonable accommodation.”
him restore hisgive opportunity financially practice,to an toprobation

toperforma that could with attentionsecretary “proveobtain and he
assume, his ADA claim isargument,detail.” for the sake of thatWe

jurisdictionin that have tothe record before us and weproperly preserved
topresentedthe first Theadjudicate an ADA claim in instance. evidence

however,referee, respondentthe is inconclusive as to whether the suffered
a under the ADA.“disability” recognized
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diagnosisDr. Drukteinis made no definitive of the respondent’s
apparent onlymental disorder. He concluded that the has arespondent
“mental disorder a basisprobable biologicalwith which can benefit from

treatment,”psychiatric alternating fatiguedincurs and high energy
aperiods and has fortendency distractibility, disorganization and

hyperfocusing on ofprojecta to the detriment other thepriorities. While
suggesteddoctor that he suffermay “hypomaniafrom seen in Bipolar

Disorder,” he offered no definitive anddiagnosis deferred the prescription
of appropriate medication to the respondent’s treating physician.
Accordingly, Dr.we conclude that Drukteinis’ isreport insufficient to

the disabilityestablish existence of a under the ADA. See 42 U.S.C.
12102(2)§ (disability as a physicaldefined or impairmentmental that

substantially one or of activities;limits more an individual’s major life a
record of such orimpairment; regardedan being havingas such an
impairment); Toyota Williams, 184,Motor v. 534Mfg., Ky., Inc. U.S.

(2002) (claimant196-98 must establish that the extent of the causedlimitation
by impairmentthe in substantial;terms of claimant’s own experience is
mere evidence of ofdiagnosismedical an notimpairment enough).is

respondentThe mitigatorsidentifies no viable convincing imposeus to a
lesssanction harsh than Hissuspension. gravemisconduct demonstrates
professionalerrors in injudgment his failure to prepareobtain or updated

documents,incorporation misrepresentation of the status of the
hecorporation incorporation documents,before filed patent neglectand

and lack of indiligence apprising his clients of their lack of corporate
status, further themexposing potential liability.to

addition,In respondentthe has a prior disciplinary record. In the last
years career,four of fifteen-yearhis law we have sanctioned him on three

1998, twice,occasions. In he publiclywas for admittedlycensured once
commingling accounts,trust and operating and for aagain civilallowing

2001,tomatter default. In he publiclywas forcensured his lack of
diligence and in hiscompetence handling of the ofprobate a decedent’s

(2001).See Case, 736,739estate. Sheridan’s N.H.146

We are that suspensionmindful is a severe disciplinary measure for
any attorney, Furthermore,and do not undertake this sanction welightly.
are sympathetic to the fact that the respondent sufferedhas various
misfortunes in his life over thepersonal past years,several as inrevealed

Certainly,the record. these circumstances compounded his apparent
mental condition complicated focused,and his toability remain organized

however,and attentive to Attorneys,detail. must maintain a competent
performancelevel of even tryingwhile in theirsuffering times personal

Theylives. must be sensitive to the onimpact pressuresexternal have
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clients, andobligations to theirtheir professionalto sustainabilitytheir
professionaltheirlegal representationaside their beforestep fromshould

Case, 476, (2002);478147 N.H.Farley’sSeecompromised.areobligations
(1993).588,Case, 136 N.H. 593-94Welt’s

considering respondent’stheandthe admitted factsreviewingAfter
torespondent’s licensethat thesuspendingconcludediscipline, weprior

public confidenceto maintainnecessary public,is theprotectlawpractice
preventandlegalof thebar, integrity profession,thepreservein the

respondentwe order theAccordingly,future.similar conduct in the
one andyear,law forHampshireof in Newsuspended practicefrom the

all in theexpensesfor incurredto reimburse the Committeedirect him
Sup. 37(16).Ct.this See R.and of matter.prosecutioninvestigation

So ordered.

JJ.,Duggan,Brock, C.J., Nadeau, and concurred.Dalianisand
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