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ofaspectsfailure remembertestimonyin and toInconsistencies
veracityofexperienced present questionsor eventsome observed

defendantcase, trial court thepermittedIn thejury.for the thisreserved
(1) suggestiveof andimproperthe usetestimonyto about:present

upon a(2) may havetechniquesthe result suchtechniques;interviewing
inwere used this(3) suggestive techniquesorchild; improperwhetherand

testify preciselywitness to aboutrulings expertallowed thecase. These
generaltheare and whatinterviewing techniques aboutimproperwhat

are, expertbut the frompreventeda childtechniques uponof sucheffects
veracityor ofreliabilityaffected thetechniquesabout how suchtestifying

memories, jury.for the We findthe ultimate issuevictims’ which wasthese
consistent our instructions onand withthat these limits were reasonable

remand.
notice Because heappeal.raised in his of didThe defendant other issues

however, 142them, Mountjoy,them waived. See State v.not we deembrief
(1998).648,N.H. 652

Affirmed.

C.J., Dalianis, J.,Brock, concurred.and
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(Simon Brown,Philip generalT. R.McLaughlin, attorney senior
attorney general,assistant on the and for theorally),brief State.

Johnson, defender, Concord,assistant ofChristopher appellate by brief
and theorally, for defendant.

Dalianis, defendant, RodneyJ. The Glodgett, appeals convictionshis
assault,for offollowingseparate trials five counts felonious sexual see RSA

(1996), assault,632-A:3 and count of attemptedone felonious sexual see
(1996); 632-A:3,RSA 629:1 see RSA in County Superioralso Merrimack

(Manias, J.),Court and three counts of felonious sexual assault in
J.).Hillsborough County (Barry,Court affirm.Superior We

This is the second time we allegedhave dealt with the conduct in the
defendant’s Merrimack InCounty Glodgett, 687,trial. State v. 144 N.H.

(2000) I),688 (Glodgett reversed thewe defendant’s convictions because
the trial the toerroneouslycourt allowed State admit evidence of

atuncharged summarizingsexual assaults trial. In the factsrelevant of
case, bythis theincorporatewe reference detailed in I.Glodgettfacts

remand,Upon the defendant was retried on the four original charges,
as chargeswell as two additional of felonious sexual assault uponbased
more specific providedinformation the victimby originalabout two of the
alleged theappeal,incidents. On defendant that the trial courtargues

(1)erred by: granting the State’s motion in limine toseeking admit
evidence the provided drugsthat defendant alcohol and to the victim and

(2)his offenses;friends on other than the charged denyingoccasions his
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and N.G. aboutto the victimseekingmotion cross-examinepre-trial
(3) refusingrelationship;in homosexual andthey engaged awhether were
prejudicialafter the State maderequested jurya instructiongiveto

closing argument.duringcomments
DuringHillsborough County trial follow.from theThe relevant facts
Countyallegedthe in the Merrimacktime as conductperiodthe same
Bostonspacethe in Newtrial, campgroundthe victim visited defendant’s
in theonlytrailer. there were three bedshe had a Becausewhere small

the twotrailer, in bed while defendant’ssleptthe victim the defendant’s
visit, thetime that victim wouldin their own beds. Each thesleptsons

occasions,separatehim drugs.with alcohol and On twoprovideddefendant
to performingintoxicated and awoke find the defendantthe victim became

632-A:3, on of those thehim,on see RSA and one occasionsfellatio
anus,victim’s see id.digitally penetrateddefendant the

by denyingthat the trial court erredappeal, arguesOn the defendant
motion to the victim and N.G. about the sameseekinghis cross-examine

relationship he existed in his Merrimack trial.alleged Countyhomosexual
substantiallythe the evidencehearing,At motion defendant offered

in trial. thisCountysimilar to that the Merrimack Becausepresented
anydoes not raise raised in the defendant’sappeal beyondissues those

convictions,from Countyhis Merrimack we have consolidated hisappeal
and do hisappeals separately Hillsborough County appeal.not address

arguesThe first the court admittedimproperlydefendant that trial
drugsevidence that alcohol and to the victim other minorsprovidedhe and

404(b).on occasions other than the See N.H. R. Ev. Atcharged offenses.
trial, the frequently providedseveral testified thatwitnesses defendant

and minorsdrugs charge,alcohol to at his house. In its the trial court
a instruction that to usedjury explainingincluded this evidence was be

it“only prove... if has some to that the defendant used alcoholtendency
get alleged activity.”to to submit to the sexual[the victim]

404(b),Under Rule other bad it isevidence of acts is inadmissible unless
a proverelevant for other than to the character orpurpose defendant’s

proofthere is clear the committed other actsdisposition, defendant the
the theprejudice substantially outweighand to defendant does not the

I,theprobative Glodgettvalue of evidence. See 144 N.H. at 690. We will
trial an unsustainablea court’s decision to admit absentuphold evidence

id.; Lambert, 295,of See also State 147 296exercise discretion. see v. N.H.
(2001) standard).of(explaining unsustainable exercise discretion

State criminal thedemonstratingThe bears the burden in matters of
(1995).McGlew, 505,ofrelevance other bad acts. See State v. 139 N.H. 509

Here, the the to Theprove plan.State offered evidence the existence of a
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distinguishing characteristic planof a “is the existence of a true inplan the
defendant’s mind which includes the charged and uncharged crimes as

instages the plan’s Whittaker,execution.” 524, (1994)State v. 138N.H. 528
omitted).(quotation The bad acts must be intertwined with chargedthe

offenses rather than a series of independent that,acts inonly retrospect,
design. Melcher,resemble a See 823, 828(1996).State v. 140 N.H.

The trial court found that the defendant used alcohol drugsand as part
planof a to trailer,lure the victim to his ensuring that the victim would be

available and tosusceptible the defendant’s sexual advances. The record
supports this Thefinding. defendant’s trailer was frequented by minors to
gain toaccess alcohol and drugs. One reason for the victim’s continued
presence at the defendant’s household was the ofavailability alcohol and
drugs.

As the defendant does not contest that there was clear proof of the
evidence, we next address whether the prejudicial effect of the evidence
substantially outweighed its probative value. The defendant argues that
the evidence unfairly prejudiced his case by himpainting as a
“degenerate,” and that there was a significant risk the jury would convict
him based upon this perception of his character. We disagree. Evidence
that the provideddefendant alcohol and drugs to the victim on the dates of
the alleged offenses was Therefore,admitted without objection. evidence
of the other bad acts added little to jurors’the perception of the

Further,defendant’s character. the trial court properly confined the
alcohol and drug evidence to the question of the plandefendant’s in its
limiting instruction, and we presume jurors follow instructions. See State

Fortier,v. 784, (2001).146 N.H. 793 We therefore find no unsustainable
exercise of discretion.

The defendant next argues that the trial court violated his State and
Federal constitutional rights to confrontation prohibitedwhen it him from

thecross-examining victim and N.G. about their alleged homosexual
relationship. I, 15;See N.H. Const. art.pt. U.S. Conts. amend. VI. We
first address the defendant’s argument under our Constitution,State
citing federal authority only to aid analysis.our Ball,See State v. 124 N.H.
226, (1983).231-33 Because the Federal Constitution affords no greater
protection in this area Constitution,than the State we need not undertake
a separate federal analysis. Dixon,See State v. 273, 278 (1999).144 N.H.

The defendant contends that the alleged homosexual relationship
caused the victim to fabricate allegationshis and motivated N.G. to lie in
support of the victim’s testimony. court,The trial citing the shieldrape
law, 632-A:6, (1996);see RSA II 412,N.H. R. Ev. barred any cross-
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theincludingactivity,sexualpriorthe victim’srelating toexamination
rulinga trial court’snot reverseWe willrelationship with N.G.alleged

ofexercisean unsustainableabsentscopethe of cross-examinationlimiting
(2002).583,147 589N.H.Spaulding,See State v.discretion.

right privacytoassault victims alaw sexualrape providesThe shield
theirconcerning priorofintroduction evidencetheby prohibiting

II; 412.632-A:6, N.H. R. Ev. WeSee RSAactivities.consensual sexual
limit themayto confrontationheld, however, righta defendant’sthathave

victim’s priorevidence of thethe shield law whererapeofapplication
or motive topossiblein a witness’s biasexposingrelevantactivitysexual is

(2001).Cannon, 562, In cases where such146 N.H. 565lie. See State v.
however, where itsrelevant, only probativeit is admissibleisevidence

147Spaulding,effect on the victim. Seeitsoutweighs prejudicialvalue
N.H. at 589.

motion, investigative reportanthe defendant offeredIn of hissupport
anyhe never witnessedby AlthoughD.G.statements madedetailing

N.G., thatinvestigatorD.G. told thethe victim andactivity betweensexual
D.G.relationship.in a homosexualwere involvedtheyit was “obvious”that

in” on N.G. and thehim that he “walkedthe defendant toldalso stated
on.“something” goinghad beenin and thatvictim N.G.’sbedroom

of evidence wasthat or all thisdeciding someAssuming without
of ato the existenceadmissible, proveit have been relevantmay

with theagreethe victim and N.G. Werelationship betweenhomosexual
credibilityof thecourt, however, sufficiently probativethat it was nottrial

The defendant dideffect.outweigh prejudicialand N.G. to itsof the victim
thewithalleged relationshipthe homosexualany linkingnot offer evidence

amere existence ofare not that thecredibility. persuadedwitnesses’ We
testifyand N.G. tomotivate the victimrelationshiphomosexual would

Moreover, able to cross-­the defendant wasfalsely against the defendant.
in order tofriendshiptheir closeregardingexamine the victim and N.G.

the trial court actedcredibility. Accordingly,impeachto theirattempt
in the cross-examination.limitingwithin its discretion

the Statefollowing bythat thearguesthe defendant statementFinally,
jurya curativerequiredhis case andduring closing argument prejudiced

instruction:

he doesn’t like [theson. It is clearis the defendant’s[D.G.]
is, You heardpride joy.his his andquote,And fathervictim].

itfew times. Does it make—isthat back and forth ago
othergodefend his father. Let’s thethat he wouldsurprising



582

itway. interestingIsn’t the other son testify againstwill him.
Maybe somethinghe knows that D.G. doesn’t.

added.)(Emphasis
The may juryState not ask the to uponbase its decision evidence not in

145, (1994).the record. See Vandebogart, However,State v. 139 N.H. 160
prosecutor may draw“[a] reasonable inferences from the provenfacts and

has latitude ingreat closing argument to both summarize and discuss the
evidence presented jury urgeto the and to to draw inferences of[them]
guilt Walton, (2001)from the evidence.” 316,State v. 146 N.H. 319

omitted).(quotation

The defendant contends that the State improperly theencouraged
jury offenses,to infer that N.G. had personal knowledge of the alleged a
fact not in evidence. disagree.We The record reflects that N.G. and D.G.
provided contradictory testimony about many material issues. Given the

indisparity testimony,their the State drew a reasonable inference that
mayN.G. have known more allegedabout the offenses than D.G. Because

the State neither misstated the evidence nor invited the tojury speculate
record,about facts not in the we with theagree trial court that no curative

instruction required.was

Affirmed.

Nadeau, J., concurred; Murphy, C.J., Galway, JJ.,and Smith and
superior justices, 490:3,court specially assigned under RSA concurred.
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