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factors, respondentthe is a well-­As we thatmitigating recognize
aand that he achievedan unblemished recordattorney withrespected

Incompensation case.in the workers’substantial award for Averill
dishonesty;addition, allegednote committee not deceit orwe that the has

Finally,the respondent.or motive tothus we ascribe no selfish dishonest
to dobut was unablesatisfy requeststo Averill’srespondent attemptedthe

Nonetheless, theinadequate keeping.of recordapparentlyso because
detailed, moneyoffull, accountingand accurate a client’sduty provideto a

toreprimandof be issuedwe order that a letterAccordingly,is absolute.
theaddition, respondentwe the to reimburserespondent.the In direct

matter. Seeprosecutingfor of and thisinvestigatingcommittee the cost
Sup. 37(16). costs, however, any expensesbe reduced byCt. R. The should

(2000).62,Case,See 145 N.H. 73Bruzga’sincurred the Rule 1.15 issue.by
to to the costs.We remand the referee determine

So ordered.

C.J., JJ.,Brock, Duggan, concurred.and Dalianis and
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Philip (NicholasT. McLaughlin, attorney general Corb, assistant
attorney general, on the brief and orally), for the State.

Richard E. Samdperil, defender,assistant appellate Concord,of by
brief and orally, for the defendant.

Brock, defendant,C.J. Chen,The Ke Tong appeals his degreefirst
(1996).assault conviction. See RSA 631:1 arguesHe that the Superior

(Dalianis, J.)Court erred when it found him competent trial,to stand and
(Brennan, J.)the Superior Court erred when it ruled that he could not

raise the defense of self-defense. We affirm.
30,1997,On November the defendant and victim were both cooks at the

Ming Garden restaurant in Nashua. The defendant boiled vegetable oil in
his wok and then used a saucepan to throw the hot oil onto the victim’s
head. around,When the victim turned the defendant threw more oil at his
face. The victim turned again to run away, and the defendant threw more
oil on his back. As the victim tried to run out through door,the back he fell
to the floor. The assault left him with third-degree burns covering thirty to
forty percent body.of his

The defendant first himargues that the trial court erred when it found
competent to stand trial. Mental competence is a conditionbasic of a fair
trial, ifand a criminal defendant is legally incompetent then he or she has
a constitutional right not to be tried. State v. Gourlay, 75,148 N.H. 77
(2002).The defendant bases his argument on the trial court’s application of
New Hampshire’s two-pronged competency test, which is predicated on

I,Part Article of15 the HampshireNew Constitution. He does not make a
federal argument;constitutional thus we do not in aengage separate
federal analysis. 635, (2001).See State v.Landry, 146 N.H. 636
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a defendantwhetherinquirescompetencytest fortwo-prongedThe
with alawyerhiswith(1) to consultabilitypresenthas: sufficient

(2) as arational as welland aunderstanding;of rationaldegreereasonable
v.him. Stateagainsttheunderstanding proceedingsoffactual

States, 362(1985); v. United266, 270 Duskysee also127N.H.Champagne,
of theseof both(1960). provingthe burden402, “The State bears402U.S.

146 N.H.Haycock,State v.the evidence.”ofby preponderanceaelements
(2001).5, 6

ofapplicationtrial court’sonly thechallengesBecause defendantthe
test, analysis uponourwe focuscompetencyof theprongthe second

that thefindingasupportedof the evidencepreponderancewhether a
of theunderstandingwell as rationalhad a factual asdefendant

rational“Byat 77.148 N.H.Gourlay,him.againstproceedings Cf.
contactmust have sufficientthat the defendantwe meanunderstanding,

omitted). A defendant’s(quotation146 N.H. at 6Haycock,reality.”with
mayhim beagainstproceedingsof theunderstandingfactual

legalin athe individuals involvedidentifytoby abilitydemonstrated an
See id. at 7.proceedings.of theobjecttheir roles and theproceeding,

28, hearing: Dr.1999May competencytestified at theexpertsTwo
Mart,Mart, testifiedAdams, Ph.D. Dr. whoM.D. and Dr. Eric G.James J.

once, 1998. Dr.defense, Julythe defendant inof the evaluatedon behalf
Examiner, the defendantAdams, first evaluatedthe Chief ForensicState’s

defendant, bothof the1998. After their initial examinationsAugustin
to trial.competentwas standthat the defendant notagreeddoctors

felt thatDr. Adamsmight malingering,that the defendant beConcerned
Dr.and re-evaluated.hospitalizedshould be psychiatricallythe defendant

at the Securehospitalizedthe defendant while he wasAdams observed
(SPU) February Mayin and 1999.Unit and re-evaluated himPsychiatric

agreedBoth doctors thatfollowingrecord includes the evidence.The
uncommunicative, uncooperative and claimedextremelythe defendant was

state,of their mentalknowledge things anyone, regardlessa lack of of that
know. that there was noagreedto Both doctors alsoexpectedshould be

retardation, majorof mental or mentaldamage, psychosisevidence brain
illness, low normal intelligence.and that the defendant to have toappeared

at theMoreover, ignorant,that the defendant wasagreedboth doctors
system. Thushearing, legaltime of the of the United Statescompetency

he to learn orthe court the ultimate issue was whether refusednoted that
incapable learning.was of

disorder, if thetype any,certain about the ofNeither doctor was
that therecognized possibilityDr. Mart thesuffering.defendant was
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defendant malingering,was but inclined to that hiswas conclude affect
was the a By contrast,result of conversion disorder. Adams opinedDr.
that the notdefendant was from a truesuffering unconscious conversion
disorder hebecause was able to alter his apparent dependingcondition
upon evident, however,the Itcircumstances. was thethat while defendant
worked effectively SPU,and communicated at the he reverted to his

ofuncooperative, styleuncommunicative interaction when confronted with
people in the legal process.involved

The court found that the defendant was tocompetent stand trial. It
found that he ineffectivelyhad functioned this for tencountry years: he

cook,worked asteadily acquired license,as a driver’s inengaged banking
transactions, and successfully policeeluded the for over three months after
the assault. court foundThe that he was not brain did notdamaged, have
any major illness to Furthermore,mental and had low normal intelligence.

SPU,the defendant functionedhad well at the where he observed forwas
almost six prior hearing,months to the hisfulfilling responsibilities,work
and presenting energeticas and While theable. defendant communicated
openly and with and heregularly hospital staff other becamepatients,
uncooperative and when with legaluncommunicative confronted his
dilemma.

Furthermore, the trial court that engagenoted his refusal to in the
process designed competencyto determine his suggested competency. The
court found that the defendant’s refusal to thecooperate with evaluation
process awas not result of but wasincapacity, opportunisticrather

Therefore,malingering. the court concluded that defendantthe was
competent to stand trial.

The supportsevidence the court’s thefindings, findingstrial and
thesupport conclusion that the defendant had sufficient contact with

reality ability objectand an to the of proceedingsunderstand the and the
ofidentity and roles the involved.individuals This demonstrates that the

defendant had a factual as a understandingboth as well rational of the
Thus,him. theproceedings against supportsevidence the conclusion that

the competentdefendant trial.was to stand
We turn argumentnow to the defendant’s that the trial court violated

his process rights bydue allow himrefusing relyto to on the defense of
self-defense.

The did notdefendant file a self-defense claim trial.prior to After the
jury crime,viewed the scene of the and the State had examined two

victim,witnesses and its thepart-way throughwas examination of the
defendant verbally filed a claimself-defense with the court. The
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hein to the difficultiesfilingtheattributed tardinessdefendant’s counsel
that it wouldThe court decidedcommunicating with the defendant.had

thebecause, defendantprejudice,to State’sthenot consider self-defense
Superiorin of Courtof the trial violationit until the middledid not raise

fullyruled, however, the defendant couldthat101. The trial courtRule
torelevant self-defense.testimonyelicitwitnesses toexamine

tothe powerthat would haveFurthermore, jurynoted thethe court
nullify.

dueviolated hisrulingthat the trial court’sarguesThe defendant
areceivinghim self-defense andarguingfromby precludingprocess rights

I, 15. thept.Const. art. “Becauseon the issue. See N.H.jury instruction
Constitution, in ado notsolely engagethe State weupondefendant relies

atanalysis[.]” Landry, 146N.H. 636.processdueseparate federal
must file a noticeanyto assert criminal defenseintendingA defendant

prosecutionof that intention with the court and the

or withindays entry guilty plea10 after the of a not suchwithin
for Ifmay goodas Court order cause shown.further time the

rale, maythis Courtcomplythe defendant fails to with the
relating or make suchany testimonyexclude to such defense

justice requires.the ofother order as interest

Super. Super. 98(B)(1)101; notice of(requiringR. but see Ct. R.Ct.
entry guiltyof notthirty days plea).defense within after

101, the court didSuperior explicitlyIn Court Rule trialapplying
to or witnesses toabilitynot limit the defendant’s examine cross-examine

the didAlthoughelicit evidence a self-defense claim. defendantregarding
witnesses, he victimtestify anynot or offer of his own cross-examined the

the in if theregarding actingwhether defendant was self-defense. Even
the toby allowingtrial court erred not defendant assert his claim of self-­

defense, claim,the defendant to evidence on the andpresentit allowed
there was to aenough support jurynot evidence self-defense instruction.

the to forgive juryWe will review trial court’s decision not a instruction
Laurent, 517, 522v. 144an unsustainable exercise of discretion. State N.H.

295, (2001)(1999); Lambert, (explainingsee also 147 296N.H.
standard). “court grantexercise of discretion The trial mustunsustainable

specificon a defense if there isrequested jurya defendant’s instruction
findingto a in of that defense.”supportsome evidence rational favor

omitted). evidence,’“Byat 9 ‘some we meanHaycock, (quotation146 N.H.
a or of Id.that there must be more than minutia scintilla evidence.”

omitted). reviewing trial refusal tofunction in the court’s(quotation “[0]ur
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provide a requested isself-defense instruction to search the record for
evidence thesupporting McMinn,defendant’s request.” State v. 141 N.H.

(1997)636, omitted).646 (quotation and bracket toSubject exceptions not
case,applicable to this a isperson entitled to use non-deadly force in self-

from reasonablydefense what he believes to be the imminent use of
unlawful, forcenon-deadly by 627:4,1. (1996).another person. See RSA

In searching the record for evidence thesupporting defendant’s
requested jury instruction, McMinn, 646,see 141 N.H. at we will search
for evidence that imminentthe victim an toposed threat the defendant.

627:4,See RSA I. The ourdefendant draws attention to an incident
between the victim and the defendant one week toprior the hot oil
altercation. This evidence does not asupport determination that the

reasonablydefendant believed that the victim was imminently to usegoing
defendant,unlawful force theagainst and that the defendant therefore

boilingthrew oil onto the three invictim times self-defense. The defendant
testimony that,also to thepoints began,as assault a co-worker’s attention

was first drawn to bythe defendant and victim the sound of metallicsome
object hitting the floor. He asserts that this could withbe consistent a

that thetheory victim had used a kitchen tool weaponas a theagainst
speculation hardlydefendant. This rises to the level of even a ofscintilla

evidence. See 146 atHaycock, Therefore,N.H. 9. the defendant notwas
toentitled a jury instruction on the claim.
ifEven the timelydefendant had filed his self-defense,claim of there

was no evidence to support Althoughthat claim. of truthdiscovery“[t]he
in proceedingscriminal should not suffer anby overly technical application

court,”of... the rules of Cromlish, 277, (2001),State v. 146 N.H. 280 the
trial court’s ofapplication Court RuleSuperior 101 did not theinhibit
discovery of truth.

Affirmed.

NADEAU, J., concurred; COFFEY, JJ.,BARRY and superior court
justices, specially assigned 490:3,RSAunder concurred.


