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Kalman, Law, P.C.,Sumner F. Attorney at of Plaistow F.{Sumner
Kalman on briefthe and fororally), plaintiffs.the

Associates, P.L.L.C.,&Boutin Londonderryof E. Keith on the{Brenda
brief, and J. orally),Edmund Boutin for the defendant.

BROCK, defendant,C.J. The of Derry,Town appeals from an order of
J.)Superiorthe {Coffey, vacatingCourt the Derry Town Council’s decision

to change the Derry (EDFP),boundaries of the East Fire Precinct
granting fees,the plaintiffs’ attorney’smotion for and thedenying

attorney’sdefendant’s motion for fees. We reverse in part, part,affirm in
and remand.

The record,relevant facts are either thecontained in or undisputedare
on appeal. The EDFP is an independent village district within the Town of

(Town)Derry bycreated legislaturethe in 1935 to fireprovide protection
1935, 315; (1991).services. See Laws ch. RSA 52:1 The citizens of EDFP

pay separate taxes to their protectionfund own fire budget and are
exempt from the portion of Town taxes that fund the Town’s fire
protection 1983, (1991)budget. (amended 2002)See Laws 44.ch. RSA 52:5
grants the authorityTown Council changeto the of villageboundaries a
district.

2000,In March more than two hundred petitionedtown residents the
and,Town Council to necessary, changereview if the district boundaries of
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theacceptedThe Town Counciland the EDFP.Fire DistrictDerrythe
hearings.publicand held twopetition

movingof4-2 in favor2000, voted19, the Town CouncilSeptemberOn
wascouncilorFire District. OneDerryEDFP to thefrom theareas

DerryEasta member of thehe wasfinal vote becauserecused from the
Fire Commission.

EDFP, filed aof thethree citizensvote, theFollowing plaintiffs,the
therelief ininjunctiveandcertiorari, judgmentdeclaratoryforpetition

the Townthatthings,otheramongThe alleged,court.superior petition
boundaries, theand thatthe EDFP’sauthority changetoCouncil lacked
not the publicdid promotethe decisionunreasonable becausevote was

dramaticallyincrease their taxesand wouldof EDFP residentsinterest
of theirsafety. In supportonany meaningful publiceffectwithout

faith,inand bad theunreasonablythe Town had actedargument that
thebya 1990voteruling thatsuperiora 1995 court decisioncitedplaintiffs

boundaries was unreasonableto the EDFPDerry changeTown Council
faith based on considerationsobviously goodtaken init notbecause “was

existingtherather toSafety, legitimatePublic butResponseof Fire and
Derry,Precinct et al. v. TownDerryEast Fireunlawful taxation.” See of

26, 1995).The EDFPApr.Ct.County Superior91-E-002 (RockinghamNo.
intervene, granted.filed motion to which wasa

summary judgment,EDFP moved forBoth the and theplaintiffs
tojurisdictionthe orauthoritydid not havethat the Town Councilarguing

thesubjectit was not toof the EDFP becausechange the boundaries
aThe filed cross-objected,of RSA 52:5. Townboundary change provisions

issue,jurisdictional requestedon the andjudgmentmotion for summary
and thedispositivetrial motionsfees. The court denied bothattorney’s

fees, hearingand a to determinerequest attorney’sfor heldTown’s
aFollowingof 52.provisions chapterthe RSAadoptedwhether the EDFP

that the EDFP wassuperior court found establishedhearing,second the
(1926), thesubjectPL 57 and is now tochapterunderorganizedand

chapterof RSA 52.provisions
thejurisdiction changeCouncil had toconcludingAfter that the Town

EDFP, the Thecourt reviewed certified record.of the the trialboundaries
unreasonable, potentiallywascourt ruled that the vote to redistrict

also that theof discretion. The court concludedand an abuseunlawful
the thefaith, granted plaintiffs’in therefore andTown had acted bad and

attorney’sEDFP’s for fees.motion
(1) unreasonablycourt:that the trialOn the Town contendsappeal,

Council; (2) byof erredfor that the Townjudgmentsubstituted its
(3)fees; byand erredplaintiffs’ attorney’stheordering paythe Town to
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tofailing plaintiffsorder the payto the Town’s attorney’s fees theywhen
filed a baseless motion summaryfor onjudgment jurisdictionalthe issue.
Because the plaintiffs and EDFP have not cross-appealed the court’s

issue,on the ofruling jurisdictionalmerits the onlywe consider it insofar
as it relates to the Town’smotion for attorney’s fees.

I. The Reversal the Town’s Decision to Redistrict and Grantof of
Attorney’s Fees

“Review on certiorari is an extraordinary remedy, usually onlyavailable
in the of right court,absence a to andappeal, only at the discretion theof
to determine whether another illegallytribunal has acted in torespect
jurisdiction, authority or observance of orthe law” anengagedhas in
unsustainable exercise of discretion arbitrarilyor acted or capriciously. In

Doe, 719, (1985)re 126 omitted);N.H. 722-28 (quotation ellipsisand State
Lambert, (2001)v. 295,147 N.H. (explaining296 unsustainable exercise of

standard).discretion jurisdictionGiven the limited aof court onreviewing
a petition certiorari,for writ of the court no authorityhas to deprovide

relitigation originalnovo of the issues or to substitute judicialits discretion
for the administrative judgment Concord,below. Runde Cityv. 128of

175, 177(1986).N.H.
When, here, originalas the proceedingcertiorari is in superiorthe

court, the superior record,iscourt’s review limited to the certified theand
court reverses the decision of the tribunal below on the itsgrounds that

unsustainable,exercise of isdiscretion we examine the record to determine
indeed,whether the is,exercise of discretion unsustainable. We too are

by principlebound the that we cannot make defindings novo or substitute
our judgment State,for that of Hardy 587,the Town Council. v. 122 N.H.

(1982). Rather,590 upholdwe the Town Council’s decision unless its
decision “was so in tolacking arbitrary, unreasonable,reason as be or
capricious,” or anconstitutes unsustainable exercise of discretion. Id.

At issue before the Town Council was whether certain areasgeographic
EDFP, A,of B, D,toreferred as areas C and being adequatelywere

by Department.served the East Fire AtDerry hearings,the time of the
DerryEast had oneonly Previously,fire station. proposals had been made

to abuild call station to the partservice northern of Derry,East but the
DerryEast rejectedvoters them. Ultimately, certain ofresidents East

Derry petitionfiled be,a with the Town to study,Council and if need
change the boundaries of the EDFP. The wereresidents concerned about

indelays emergency timesresponse to certain addresses.
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2000,until Septemberfrom Marchthe issueThe Council studiedTown
Although it is unclear frompublic hearings.time twoduring it heldwhich

hadcommissioned, councilors beforethestudy wasrecord when thethe
Consulting Group,MMAstudy prepared bythem a fire station location

fireDepartment. Thethe FireInc., Derry DerryTown of andfor the
(areas serviced(MMA Derry“the ofstudy) finds that Townstudylocation

canDerry Department)the East FireFire andDerry Departmenttheby
Itlocated fire stations.”by strategicallyfoureffectively servicedbe

Derrythat the and Eastand assumesfire station relocationsrecommends
system for thepart protectionare of the fireDerry DepartmentsFire

entire town.
thathearings also demonstrated areaspublicat thepresentedEvidence

anthroughof fire automaticprotectionA and received much theirB
is an informalresponse agreementThe automaticresponse agreement.

and the East FireDerry Department Derrythe Fireagreement between
emergency agreesan towhereby the station closest toDepartment

in theemergencythe and the are samerespond, whether or not station
agreementTestimony responsethe automaticsuggesteddistrict. that

protect Testimonythe line of to homes. alsoshould not be first defense
the toconsistentlythe Fire firstDerry Departmentshowed that was

Aarrive at areas and B.
aof the of responseThe Town Council also received evidence results

surveyits All in thesurvey request. participatedtime conducted at who
Derrythe Eastmethodology quicklyto the used to determine howagreed

A,an in areasrespond emergencyand Fire could toDerry Departments
B, survey Derry respond upC D. The that could to 1.2and showed

A 2.51emergency Derry,minutes faster to an in area than East minutes
C,B, thirty secondsforty-fivefaster in area seconds faster in area and

D. A concluded with thereportfaster in area staff submitted into evidence
statement:following

ReportFire and the MMA Consultants concur thatThe Chiefs
responseincrease of one or more in time canan minute

safety manyin instances. It shouldsignificantly impact public
noted that station location time can alsoresponsealso be and

insurance rates. In order to theimpact implementresidents’
cover theStudy havingFire recommendation of four stations to

public safetyand to to concerns abouteffectively respondarea
time, that Athe it is recommended Areas andprompt response

examined,B Derrybe added to the Fire District. We but did
factor, theimpactnot the tax that outcomes wouldpossible
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aregenerate. providedThese for purposes only.informational
is D,It further not C responserecommended to shift or as time

primarilyvariances are under one minute. Automatic response
in these implementedareas should be and duringevaluated the

year. Derry’snext In view of capitalcurrent improvement plan
recommendations,the studyand fire these fire district

boundary in theadjustments public safetyare best ofinterest
overall of Derry.the Town

Chief Derry DepartmentStowers of the Fire that responsetestified the
B, D,times for areas A and but not C and significant.were Chief Dionne of

the Derry acknowledgedEast Fire Department hearingat the that the
Derry DepartmentEast Fire is “weak in protecting” the of thecitizens

north and northeast sections of the EDFP. The study,MMA the staff
report testimonyand the chiefs’ all thesupport conclusion that a travel
response gaptime of one minute is a significant public safety factor.

B,The Town Council voted 4-2 to Amove areas and as in theshown
31August provided bystaff thereport Administrator to the DerryTown

District, 1,Fire effective 2001. Those whoApril voted in favor of the
boundary notedchange responsethe time that and Bsurvey, areas A

a better EDFP,receive time from that areresponse stations not within the
a significantand that minute can make a difference in a fire.fighting They

changeconcluded that a inboundary would be the best publicinterests of
safety.

evidence,this theDespite superior court concluded that the Town
“unreasonable, discretion,Council’svote was an abuse of potentiallyand

The record,unlawful.” Court examined the madeSuperior a number of
andfindings, concluded that:

The ofbalance the that theevidence shows EDFD loses 48%
their for funding, theyof tax base and that will requiredbe to

exactprovide the same services under their present
This isagreements. unreasonable. To allow the Town Vote to

stand, the Town citizens receive the same or better fire
response theyfor half of the cost that presently pay and the
EDFP residents forreceive the same or less services twice the
taxes. No Selectman [sic]reasonable Town could arrive at this
conclusion. Additionally, the Court notes that the vote also is
suspect itbecause mandates an immediate reduction in taxes

residents, (whichfor Town fire willbut services not improve
vote)the of the forpurpose years.was ten This seems to be a
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by Judgepreventedthe tax reductionway to attain“back door”
in 1995.Goode

redistricting,ofsafetyand resultseconomicThe ultimate
of thepoliciesrecusalquestionablethewhen combined with

record, lead thein the certifiedas contained[sic]Selectmen
unreasonable, anvote wasconclude that the Towncourt to

discretion, unlawful.potentiallyabuse of and

record, superiorthe courtwe conclude thatHaving examined the
thatforjudgmentrecord and substituted itsevidence in themisconstrued

Council.of the Town

the Town Council’sThe concluded thatsuperior apparentlycourt
ofto a tax for residentsupon an effort attain reductiondecision was based
Insafety grounds.District, upon publicDerry Fire rather thanthe

andthe evidenceconclusion, superiorthe court reviewedof thissupport
inpointsarrived atDerry Departmenton the Fireaverageconcluded that

FireDerrythan the Eastonly seconds fasterthirtythe EDFP
However, report and thesurvey, the staffresponsethe timeDepartment.

Town Council’sto Town all thetestimony supportthe Councilpresented
FireDerrythebyall of A and B are reachedconclusion that areas

Indeed, theFireDerry Department.faster than the EastDepartment
inpointscan reachDerry Departmentreflects the Fireclearlyrecord that

faster, area B to 2.51 minutes faster.upA 1.2 and inuparea to minutes
the of chiefstestimonythe and bothstudy, presentationThe MMA staff

is atime of one minuteresponse gapthe conclusion that asupport
Furthermore, tocontrary superiorthefactor.significant public safety

Bthe of A andconclusion that fire services for residents areascourt’s
immediatelytoyears,for ten the vote redistrictimprovewould not

B the Fireby giving Derryin areas A andresidingbenefits residents
serve theseto them. UnderDepartment primary responsibility

circumstances, that thesuperiorit was error for the court to conclude
B to DistrictDerrymove A and the FireTown Council’sdecision to areas

unreasonable.safetyfor reasons waspublic
Furthermore, superiorin the record to thesupportthere is no evidence

stand, Townallow the Town Vote to thecourt’s conclusion that “[t]o
of thatresponseor fire for half the costcitizens receive the same better

the or lessthe EDFP residents receive samethey presently pay and
plaintiffsthe and the EDFPAlthoughfor twice the taxes.”services

EDFP,of in theparcelsthe EDFP to 48% theasserted that stood lose
Council the conclusionsupportthere was no evidence before the Town to

thethe would be to same services.required providethat EDFP
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the record not theFinally, support superiordoes court’s thatconclusion
the employed policies.”Town recusal The“questionable Derryseven Town

areCouncilors the and of thelegislative governing body Derry.Town of
chief,The Derry Department departmentFire is a run bytown the who

only toreports Derrythe Town administrator. There are no Fire
contrast,Commissioners. the EDFP’sBy legislative body is a “town

boundaries,of all those reside themeeting” precinct’swho within and its
bodyexecutive is a three-member board of fire commissioners. The chief

of the East FireDerry Department reports to the board of fire
commissioners. The Town whoCouncilor recused himself from the final

servingvote was at same time a fire commissionerthe as of the EDFP
and, therefore, dutyowed a to the EDFP and theboth Town. The

himself,voluntarily saycouncilor recused a decision we cannot was
unreasonable. to theContrary superior nothingcourt’s in thesuggestion,

anyrecord the conclusion that of thesupports other councilors should have
recused themselves.

record,uponBased our review of the we conclude that the Town
Council’s decision not inlackingwas “so reason as to arbitrary,be
unreasonable or itcapricious.” Nor did amount to an unsustainable
exercise of discretion. superiorWe therefore reverse the findingcourt’s

“unreasonable,that the Town Council’s decision was an abuse of
discretion, unlawful,”potentiallyand and also hold that the courtsuperior

iterred when awarded the theplaintiffs attorney’sand EDFP fees.

II. Attorney’s SuperiorFees and Rule 58-ACourt

We next superioraddress whether the court erred when it denied the
Super.attorney’sTown’smotion for fees. See Ct. R. 58-A. On theappeal,

Town not attorney’s Rather,does seek fees from the plaintiffs. the Town
argues thethat trial court erred when it refused to payorder the EDFP to
the inattorney’s defendingTown’s fees incurred the jurisdictional
challenge.

afterShortly plaintiffs petition certiorari,the filed their writ offor a the
plaintiffs EDFP summaryand moved for onjudgment groundsthe that
the Town Council tojurisdiction changelacked the EDFP boundaries.
They that EDFP by legislature,asserted the was created bythe anot
petition voters,the EDFPof and that therefore a ofonly majority vote its

legislativecitizens or by changeaction the State could its Inboundaries.
support of the motion theplaintiffsthe and EDFP filed an of theaffidavit
chief of the East FireDerry Department, that “theattesting DerryEast
Fire Precinct was by legislature.”created the The Town to theobjected
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otherarguing, amongfor summary judgment,andmotion cross-moved
the selectmen of townsauthorizingthat of RSA 52:5things, provisionsthe

districts, justto notapply villageof allchangeto the boundaries a district
that summarythepetition. arguedThe Town alsobythose established

attorney’sin fees.filed faith and requestedmotion was badjudgment
and theargument, interpretedTown’srejectedThe trial court the

villageofthe Town to the boundariesgranting power changestatute as
of RSAvillage provisionsthe had theonly adopteddistricts if district

of While the court52 created a the voters.chapter by petitionor was
statute,of ittheinterpretationwith and the EDFP’sagreed plaintiffs’the

concluding that evidencesummary judgment,their motion fordenied
determine EDFP ever theadoptedto whether thewould be required

of 52.chapterRSAprovisions
that the EDFP wasevidentiary the court ruledFollowing hearing,an

chapteris now RSAchapterunder PL 57 whichorganizedestablished and
act, to the“Relatingthe which entitledenabling52. The court noted that is

inEast Fire and contained LawsDerryof the Precinct”Establishment
1935, 315,chapter provides:

inprecinctof ahereby givenis for the establishmentAuthority
to Fire PrecinctDerry Derrythe be called the Easttown of

act ten ordays after the of this morethirty passageWithin
may alegal residing petitionwithin said bounded districtvoters

ajustice thereupon callingof the who shall issue warrantpeace
for a of the voters of said bounded district for themeeting

is calledpurpose organization. meetingof 'no such withinIf
a be asthirty days, meeting maysaid calledthereafter
57chapter the Public Laws as amended theprovided by forof

otherwise hereinvillageestablishment asExceptdistricts].of
apply to saidprovisions chapterset forth the of said 57 shall

meeting....organization

... In of of it shall haveobjects precinctthe fulfillment the the
the ofpowers governed by provisionsand be otherwise the said
chapter 57....

added.) The court reviewed and with(Emphasis agreedthen the evidence
the to meeting thirtythe Town that because EDFP failed hold a within

date,enabling precinctof its act’s effective the was established at adays
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57,meeting called to PL and it topursuant chapter organizedwas be
subject chapter.to the The court that the hadnoted Town conducted
extensive historical research and the court with documents andpresented

verifyother evidence to how and the EDFPwhen was established. The
only plaintiffs presentedevidence the and the EDFP at the tohearing
support chapter applicablethe conclusion that RSA 52 was thenot was
testimony Reynolds, firefighterof Arthur E. a former EDFP and fire

to his theReynoldscommissioner. stated that EDFP hadknowledge,
However,provisionsnever of 52.adopted chapterthe RSA he could not

and,testify prior 1958,about EDFP toany meetings upon cross-
examination, himselfacknowledged that he had the Townpetitioned

to changeCouncil the EDFP’s boundaries.
The attorney’sTown renewed its motion for fees. The Town noted that

of a the summary judgmentbecause “bald assertion” made in motion that
52,EDFP adopted chapterthe had never RSA the Town had been forced

$30,000spendto on gatherclose to records searches to evidence to refute
the assertion. The court Town’srequest.trial denied the

Superior Court Rule 58-A authorizes the court to attorney’saward fees
it theappears summaryto court at time that motion forany any“[i]f

or has notjudgment presented goodaffidavit been in faith or has been
Super.delay.”for the R.presented solely purpose giveof Ct. 58-A. We

fees,deference to a court’s on andsuperior attorney’sdecision will reverse
only if the clearlydecision was untenable or to the prejudiceunreasonable

(1998).Naess, 172, 175the objecting party.of See Glick v. 143N.H.

record,the cannotHaving say superiorreviewed we that the court’s
attorney’sdecision to the motion fordeny clearlyfees was untenable or

prejudiceto ofunreasonable the the Town. While the record thesupports
Town’s assertion at no to orpoint prior litigationthat the did theduring
EDFP consult its own records to determine whether it had ever adopted

52,chapterRSA cannot suchsay justifywe that evidence is sufficient to
the of no Thereversing superior findingcourt’s bad faith. record shows

that the EDFP upon provided by longtimerelied information members of
precinctthe to itssupport argument regarding jurisdiction. That the Town

a search to its notperformed support position conclusivelyrecords does
EDFP summary judgmentdemonstrate that the filed its motion in bad

faith. there in the toSimilarly, supportwhile is evidence record the
conclusionthat certain of the EDFP fire had beencommissioners informed

theby attorneys jurisdictionthat Town Council had to change the
EDFP,boundaries of the is persuadesuch evidence insufficient to us that
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to theand unreasonableuntenableattorney’s fees wasdenytodecisionthe
trial court.of theaffirm the decisionthereforethe Town. Weofprejudice

and remanded.in part;part;Reversed in affirmed

Duggan, JJ., concurred.Nadeau, Dalianis and
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