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in part; reversed in part; remanded.Affirmed
BarryNadeau, J., concurred; Coffey, JJ.,and superior court

justices, specially assigned 490:3,under RSA concurred.
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Zaremski),Lincolnwood, Illinois J.Rubinstein, of {Miles&Kamensky
Ohio, CollegeAmerican ofCleveland, for theofJ. Mehlmanand Maxwell

Americancuriae, the brief of theMedicine, adoptedas amicusLegal
Society.MedicalHampshireNewAssociation and theMedical

HospitalExeterand theDuggan, Dr. Mark Windtpetitioners,J. The
(medical Courtstaff), Superiorthe orders of theappealmedical staff

inJ.) We affirmmotions to dismiss.respondents’the{Coffey, granting
in and remand.partvacatepart,

the boards ofthe respondents,in this case arose whendisputeThe
Resources, Inc.Inc. and Exeter HealthHospital,of Exetertrustees

to abeing elected(boards), UponDr. Windt from the boards.removed
2000,1, Dr.Januarypresident beginningterm medical stafftwo-year as

Board members arean member of the boards.Windt became ex officio
signand must anor without causeto removal withsubject

thatconfidentiality policy, providesthe whichacknowledgement of boards’
confidentialitythe ofTrustees shall maintain“members of the Board of

Trustees, including anyat of the Board ofmeetingsmatters considered
tomeetings pertainsuch thatpriordistributed at or tomaterials

deliberations of the Board.”
advised Dr. Windt2000, committees of the boardsMayIn the executive

ato remove him asscheduled to consider whethermeetingthat a was
outliningremoval theproposedhim with a notice ofpresentedtrustee and

2000,2, Dr. received a notice ofhim. On June Windtallegations against
theremoval, him he had been removed from boardswhich informed that

following “gagcontained the order”:and which

Resources,HealthconcerningAll information EHR [Exeter
Inc.], organizationsor of their affiliated whichHospital, anythe

Trustee, ofreceived in as a Presidentyou your capacityhave
Staff, otherwise, limited to allincluding but notthe Medical or

ofprocessesor to the fact andconcerning relatinginformation
therefore, remainand the reasons is and shall[your] removals

may any personand not be disclosed tostrictly confidential
consent. Youpriorthe Boards’ writtenrespectivewithout

useHospitalthe EHR and the willstronglyshould be advised
regardto their interests withlegal protectall available methods

confidentialityof thisto actual or threatened breachany
anyother of such material or information.obligation or misuse
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The boards informed members of the medical staff that no information
Dr.regarding givenWindt’s removal would be to them theyunless also

signed confidentiality agreements.
2000, Windt,In August Dr. the medical staff and its executive

committee filed inpetition equity,a thechallenging “gag order.”
Specifically, they requested followingthe relief:

a) Petitioner, Windt,declare the of theright Dr. to disclose the
Notice of Removal and to discuss the circumstances

Staff,associated therewith the Medicalwith without threat
recourse;of

b) Petitioner,right Windt,declare the of Dr. to access to
information, documents and Hospital personnel reasonably

torequired permit Dr. Windt to aprepare comprehensive
response to the allegations included in the ofNotice

Removal;Proposed
c) Petitioner,declare right Committee,the of the the Executive

to disclose and cause a discussion on the Notice of Removal
and the circumstances associated therewith with the Medical
Staff, recourse;without threat of

d) Petitioner, Staff,declare the of theright the Medical to
Windt, thereto,discuss the termination of Dr. responsehis

and to appropriatetake action to protect self-governance of
the Medical Staff and deliverythe of care toquality patients
at Exeter Hospital;

e) theprohibit institutingBoards from actionlegal against any
or forperson entity retaining counsel or for disclosing

soughtinformation to be prohibited by the Boards’ Notice of
Decision;

f) expeditedschedule an andbriefing hearing schedule on this
matter;

theg) grant Petitioners their costs and attorneys’ fees
Petition;associated with this

h) matter;jurisdictionretain over this and
i) grant may just.such other relief as be

dismiss,The boards moved to claiming that Dr. Windt and the medical
staff lack standing and tolegal capacity sue. The court denied the motion
as Dr.to Windt but the motiongranted as to the medical staff and its

committee,executive ruling that “the medical staff is not an
unincorporated association with the tocapacity sue or be sued.”
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whichdiscovery,Dr. commenced towith the WindtProceeding petition,
the ultimatewas an element ofalleging discoverythatobjected,the boards

toresponsesto hiscompelDr. Windt then movedrequested.relief
and, notingsimultaneously, expedited hearing,for andiscovery requests,

29, 2000,formeetingcalled a Novemberspecialthat the medical staff had
president.him from his aspositionto a to recallproposalconsider

2000, the21, the court orderedsuperiorAfter a on Novemberhearing
to“gagand modified the order”discoverytheproduce requestedboards to

from the boardsthe reasons for his removalallow Dr. Windt to discuss
orconfidentiality agreementthesignedmedical staff who eitherwith the

meeting.the November 29 medical staffattended
dismiss, asserting that2000, a motion toIn December the boards filed

2000 court order.bymoot the NovemberDr. Windt’s claims had become
inmotion, petitionDr. Windt filed a secondruled on theBefore the court

boards, removal from the boards. Withchallenging histheequity against
the boards’ motion tograntedtheoriginal petition,to the courtrespect

motion forsubsequentand denied Dr. Windt’sdismiss for mootness
voluntarily dismissedultimatelywaspetitionreconsideration. The second

the and is notpartiesa betweenupon stipulationwith basedprejudice
appeal.to thissubject

that theargue superiorand the medical staffOn Dr. Windtappeal,
(2)staff;(1) the medicalstandingto accord torefusingcourt erred in:

(3)moot; theallowing “gagin as andpetition equityDr. Windt’sdismissing
identifyingboards filed an affidavitorder” to remain unmodified when the

byinformation covered theDr. Windt and otherallegations againstthe
“gag order.”

thebring againstthe medical staff can suitWe turn first to whether
rightasufficiently demonstratingThe bears the burden ofplaintiffboards.

Board, 134Ossipee PlanningSee Auto Parts v.Ossipeeto claim relief.
(1991).401, legalmay brought only bybe“[a]ctionsN.H. 403-04 Because

entities,” (2002), the§2d Parties 24 we must decide whether59 Am. Jur.
that it is anlegal entity. petitioners arguemedical staff is a The

alternative,or, voluntarya association.association in theunincorporated
however, “unincorporatedandistinguishThe do notpetitioners,

Thus, alike.from we treat the two“voluntaryassociation” a association.”
assume, andeciding, Hampshire recognizesWe without that New

the to Butlegal entity capacityassociation as a withunincorporated sue.
(1999)(as rule,§Clubs 51 a angeneralsee 6 Am. Jur. 2d Associations and

or in ownorganization’sassociation cannot sue be sued theunincorporated
Anenabling practice).name an or statute or rule ofpermissivewithout

formed the“[generally byis created andunincorporated association
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action of a of involuntary associatingnumber individuals themselves
a common for thetogether accomplishmentunder name of some lawful

292,Gas Acme Gas 2dpurpose.” Peoples System Corp.,v. 689 So. 298 n.8
(Fla. 1997) omitted).App. (quotationsDist. Ct. “It is the nature of an

name,organization, rather than its which makes it an [unincorporated]
eyesassociation in the of the law.” 6 Am. Jur. 2d Associations and Clubs

§ 1. otherAmong things, unincorporated typicallyassociations adopt,
rules,andinterpret regulations bylaws,administer their own and thereby

promulgating policy disciplinary proceduresinternal and for their
§members. 5.Id.

We conclude that the medical staff in this is a legal entitycase not
separate apart hospital,and from the but rather is a subordinate

dependent uponadministrative unit and accountable to the hospital.
Hospital regulations, promulgated bylicensure the HampshireNew

Services,ofDepartment Health and Human the Exeter Hospital (hospital)
bylaws and the medical bylawsstaff reflect that the medical staff serves
under the authority of the board of trustees. Seehospital N.H. Admin.

(effective 2000).Rules, 22, 1994; 22,He-P 802.02 June Juneexpired We
note that thealthough department of health and human services
regulations expired, party disputeshave neither their andapplicability,
both cite to them to theexplain hospital organization and administration.

regulations case,Because the are not for thenecessary outcome of this we
rely on them to assist inonly understanding relationshipthe between the
hospital and the medical staff.

802.02(a) that,HampshireNew Administrative Rule He-P aprovided as
licensure,condition of each must have ahospital governing body

for,responsible among things: “Managementother and control of the
operation hospital; [a]doptionof the ... of hospital by-laws defining
responsibilities for the of theoperation general hospital, and establishment

;of a medical staff ... ... determination of qualificationsthe for[and]
appointment for all medical staffmanagers, regulationsand staff.” The

directed the toadditionally “[d]evelopmedical staff ... medical staff
bylaws and in thepolicies conjunction governing bodywith which shall

a governance byestablish mechanism for self the medical staff and
Rules,accountability governing body.”to the N.H. Admin. He-P

802.02(d)(2). regulations granted governing bodyThe the final ofapproval
802.02(a)(5).Rules,bylaws.the medical staff N.H. Admin. He-P

regulations, bylawsConsistent with these the of both the andhospital
the medical responsibility authority hospitalstaff vest and for the

theoperation hospital governing body,with board of trustees. As the the
staff, it,board of appoints delegates responsibilitytrustees the medical to
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administrative unit.”responsibleinto aorganization“oversee[s]and its
foror deny requestsauthority approvetoThe board retains ultimate

revoke, or conditionsuspendtorecommendationsprivileges andclinical
developsthe medical staffAlthoughalready granted.privilegesclinical

tothemrequiredit is to submitregulations,andadopts bylaws, rulesand
thebody reservesgoverningand theapproval,forgoverning bodythe

necessary.amend them asto orright unilaterally adopt

that, althoughbylawsandregulationsglean applicableWe from the
hospital, “emergesof the itimportant componentmedical staff is anthe

hospitalpart legallyas of the constitutedseparate entityas a butnot
Johnson v.board.”by governingbeen created thecorporation, having

(Wis.501, App.Ct.507Community Hospital, 294 N.W.2dMisericordia
1981).(Wis. the formechanisms1980), Despite301 156aff'd, N.W.2d

the medicalbylaws,andself-governance regulationsbuilt into thelimited
toultimatelyand is accountableindependence autonomylacks andstaff

thatconcludeboard of trustees. We thereforehospitalthe

is onemerelyno its own andlegalhas life ofmedical staff[t]he
wayThis in nothecomponent hospital corporation.of

hospital.the in the modemplaysrole which staffdenigrates the
is, in thefact, departmentin mostsingle importantIt the

it is means that thehospital. “department”the fact that aBut
aor be sued as body.staff cannot sue

22Mulholland, Hospital Staff,the MedicalHorty Legal& The Status of
(1978) omitted); v.485, RameyU. 499 (quotationsSt. Louis L.J. cf.

(Ga.787, App.Habersham 462 S.E.2d 788Hospital Authority County,of
(1996)1995), separate,Ct. cert. that medical staff is not(holdingdenied

being hospital).theindependent entity capable independentlyof sued of
C, 472,St. S. v. St. M. 245 474Hosp. Reg.But see John’s M. John N.W.2d

(S.D. 1976) unincorporatedmedical an association(assuming that staff is
suit);therefore that it is a to Corletoconcluding proper party bringand cf.

(N.J.534,350 539 Ct. Law Div.Hospital, Super.v. Shore Memorial A.2d
1975) anthat medical staff is amenable to suit as(concluding

association). theunincorporated rulingwe affirm trial court’sAccordingly,
the medical lacks status the law to as a separatethat staff under sue

entity.
accordedpetitioners argueThe further that the medical staff should be

existence, andstanding recognition protectionbecause and of its functions
by New and becauseself-governance required Hampshire public policyare

staff,directly adverselythe have affected the medicalboards’ actions and
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has a direct and substantial interest in the outcome of the litigation.which
the can againstWhether medical staff maintain an action the boards turns

its status under law. that isupon Havingthe concluded the medical staff
a legal entity,not we not address policy arguments.need these

We next inturn to whether the trial court erred Dr.dismissing Windt’s
aspetition The of mootness one of convenience andquestionmoot. is

discretion and is not to hard-and-fast rules. Petition 145subject Thayer,of
177, 182 (2000).N.H. We will refuse review a nogenerally questionto that

longer presents a justiciable controversy because issues involved have
dead, maybecome academic or but thatquestionreview a has become

it significant questionmoot if involves a constitutional or an ofissue
significant public concern. Id.

The trial court based its dismissal for on itsmootness November 2000
After a Dr.hearing compelorder. on Windt’s motions to hisresponses to

discovery anrequests expedited hearing,and for the court theordered
to produceboards the modified therequested discovery “gagand order.”

The modification to the order” was to Dr. to“gag allowinglimited Windt
discuss the reasons for his removal from withthe boards the medical staff

either signed confidentiality agreementwho a thewith boards or attended
2000,29,a medical staff onmeeting November convened to discuss

whether to recall Dr. Windt from his position as president.
We conclude that the presented original petitionissues in the were not

rendered moot the 2000by EssentiallyNovember order. what Dr. Windt
received from that aorder'was limited to discussopportunity his removal
from the boards. at the itLooking original petition, appears that Dr. Windt

issue,was the toseeking abilityunfettered discuss the which he was not
granted.

The thatboards contend because Dr. two petitionsWindt’s were
“arguably identical,” originalthe court’s dismissal petitionof the “was

order”,effectively a case management and therefore Weproper.was
disagree. The grantedtrial court the motion to fordismiss mootness
because, “all of the reliefsubstantive which Dr. Windt in hisrequested

22,has inpetition been furnished the Court’s 2000November order.” The
order anythingcourt’s does not mention case managementabout or the

effect of the theupon Additionally,second action first. the boards contend
that there are complications”“further which thesupport affirming

order;superior namely,court’s that Dr. term as presidentWindt’s of the
medical staff has and that theexpired voluntary dismissal of the second

with thepetition prejudice preclusive effect tobarringhas of further relief
boards, however,Dr. Windt. whyThe fail to theexplain expiration of Dr.
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theofwhyrelief or dismissalforrequestsmoot histerm rendersWindt’s
havethese argumentsBecausefurther relief.would barpetitionsecond

onfor first timebelow, them thewe decline to addressconsiderednot been
remand.these issues onThe raisemayboardsappeal.

moot, notneedis not wepetitionDr.our that Windt’sholdingIn oflight
waivedthat the boardsallegingargumentfinalpetitioners’theaddress

order.”“gaginformation thebyof coveredconfidentiality the

in remanded.part;vacatedpart;inAffirmed
GrayBarry, andJ., justice,courtDalianis, J., concurred; superior
underassignedMANIAS,JJ., justices, speciallysuperior courtretiredand

490:3,concurred.RSA
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