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Brock, plaintiffs, Sintros,C.J. The andMichael Thomas appeal from an
J.)order of the Superior (Mangones, grantingCourt summary judgment

defendants,to the Thomas Hamon and Horace Mann Insurance
(Horace Mann).Companies We affirm.

the inConsidering lightrecord the most to plaintiffs,favorable the the
relevant facts follow. Thomas Sintros purchased automobile insurance
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Sintros, Thomas’MichaelHamon.through agent,itsfrom Horace Mann
Mannpolicy. Horacefather’sinsured under hisson, named as anwas

least sevenfamily for atthe Sintrostoautomobile insuranceprovided
Hamonwithcommunicatedthe Sintrosesperiod,that timeOveryears.
drivingforvehicles, drivers, goodand discountsadditionalnewregarding

ininjuredseriously1997,Michael wasAugustIngood grades.andrecords
in a friend’s vehicle.asriding passengerwhile aaccidentan automobile

$100,000liability policythe friend’sexceededexpensesmedicalMichael’s
withpolicythe Sintroses’recovery was available underfurtherlimit. No

policy alsomotoristtheirHorace Mann because uninsured/underinsured
nolimit, excess$100,000 policy providedand theirliabilityacontained

Hamon,againstactionbrought negligenceaThe Sintrosescoverage.
act a reasonable insuranceduty to asthat Hamon breached hisasserting

insuranceadequate and sufficienthe failed to recommendwhenagent
againstaction HoracenegligenceabroughtSintroses alsocoverage. The

andtrainingand forliability, negligentof vicarioustheoryMann under a
supervision.

that neithersummary arguingfor judgment,The defendants moved
regardingduty plaintiffsadvise thenor Horace Mann owed a toHamon

aThe defendants asserted thatcoverage.of their insurancesufficiencythe
therelationshipif existed betweenonly specialadvise could arise aduty to

existed, no todutyrelationshipno such there wasparties,two and because
advise.

defendants,togranted summary judgmentThe thesuperior court
to angeneral dutydoes not have a adviseruling agentthat insurance“[a]n

decision, the superiorto of In itssufficiency coverage.”insured as the
agent respondsif tomightwhile a to advise arise andutycourt stated that

nocoverage, thereregarding sufficiencythe of wasinquiryan insured’s
that a toAlternatively, dutyin case. the court statedsuch evidence this

parties,the butspecialif a existed betweenmight relationshipadvise arise
Sintroses,record, to notin the most favorable the didlightthe viewed

support finding.such a
(1) agentan owes clientsplaintiffs argueOn the that: insuranceappeal,

adequatea to recommendduty dutya of reasonable care which includes
superiorand that the courtcoverage,and underinsured motoristliability
partiesbetween the beforespecial relationshiperred in arequiring

(2) relationship applies,and if testduty; specialsuch a even theimposing
doplaintiffsthat test. Thepartiesthe between the satisfiesrelationship

Becauseseparateas a issue.possible liabilitynot raise Horace Mann’s
agenton that its wasliability findingwould be apredicatedHorace Mann’s

agentwith the an insurance owes clients.negligent, onlywe deal duties
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In reviewing grantthe trial court’s of summary judgment, we consider
evidence,the affidavits and other and all inferences drawn fromproperly

them, in light Norte,the most favorable the non-movingto See Delparty.
Provencher, 535, (1997).v.Inc. 142 N.H. 537 “If our review of that

fact,genuineevidence discloses no ofissue material and if the moving
law,isparty entitled to as a matter ofjudgment grantwe will affirm the of

summary omitted).Id.judgment.” (quotation and brackets We thereview
applicationtrial court’s of the law theto facts de novo. See id.

To recover for a mustnegligence, plaintiff demonstrate that there exists
duty,a that the defendant breached that duty, and that the breach

proximately caused injury plaintiff. Dupontto the v. Aavid Thermal
706, (2002) Thus,147 709Technologies, N.H. . for toliability exist in this

case, the plaintiffs affirmative,must first that the anshow defendants had
on-going duty provideto advice the orregarding availability ofadequacy
particular coverage.insurance

duty particularThe existence of a in a acase is of law.question
Jones, 208, (1998).v.Hungerford general,143 N.H. 211 In the ofconcept

duty arises out of the relationship partiesbetween the and protection
against reasonably 1,Simpson Calivas,foreseeable harm. v. 139 N.H. 4
(1994). The existence duty dependsand extent of that the ofupon nature

Yoken’s,the relationship parties. Inc.,between the Jacobson v. 104 N.H.
(1962).331, 333

duty agentBecause the an insurance toowes an insured is an issue
of first in New toimpression Hampshire, jurisdictionswe look other for
guidance. 139 N.H. at 5.Simpson, majorityA of courts that have
considered the issue have held an agent dutythat insurance owes clients a
of reasonable care and diligence, specialbut absent a thatrelationship,

affirmative,duty does not include an continuing obligation to inform or
anadvise insured theregarding availability sufficiencyor of insurance

See,coverage. Inc.,e.g., Enterprises, 481,Peter v. Schumacher 22 P.3d
(Alaska482-83, 2001); Morse,Szelenyi Ins.,486 v. &Pay­ Noyesson 594

1092, (Me. (Md.1991); Loomis, 25,A.2d 1094 Sadler v. 776 A.2d Ct.46
2001);Spec. App. Flynn Agency,Robinson v. Charles A. Ins. 653 N.E.2d
(Mass.207, 1995);207-08 v.App. Ct. Harts Ins. Exchange,Farmers 597

(Mich.47, 1999); Kuhn, (N.Y.48 972,N.W.2d v. 682Murphy N.E.2d 974
(Wis. 1990).1997); Davidson, 343,Nelson v. 456 N.W.2d 344 But see SW

1268, (Ariz. 1995);Painting Binsfeld,Auto v. 904 P.2d App.1271-72 Ct.
Burns, McNeil, Inc., (Conn.Dimeo v. & 557,Brooks 504 A.2d 559 Ct.App.

1986).
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givetoobligationancare excludes affirmativeduty ofgeneralThat
coverageof for severalsufficiencyoravailabilityregarding theadvice

athat insureds are inhavecourts reasonedreasons. Somepersuasive
maytheyof loss to whichtheir assets and the riskto assesspositionbetter

40;486;Sadler, at see alsoSee, Peter, 776A.2d22 P.3d ate.g.,exposed.be
toFailure AdviseAnnotation, AgentInsurer or InsurerLiability of forof

(“unrealistic(1991)249,Needs, 25788 A.L.R.4THto CoverageInsured as
duty of surveillance withagent ongoingtheimpose on an insuranceto

circumstances”). These courtschangingconstantlyto an insured’srespect
of coveragethe insuranceregarding amounthave also noted that decisions

costa trade-off between and risk.subjective, uponand basedpersonalare
in486; Sadler, agentA.2d An insurance isPeter, P.3d 776 at 40.See 22 at

damageto the extent of thatpredictthe insuredpositionno better than
Sadler,See 776A.2d atin the future.mightthe incur at some timeinsured

40; 976.682 N.E.2d atMurphy,
failing to advise insuredsagentson insurance forImposing liability

coverage anyof would “removesufficiencythe their insuranceregarding
of own andthe to take care his or her financial needsburden from insured

marketplace choosingin and from theentering theexpectations
Nelson, 346,available,” at and wouldcompetitive products 456 N.W.2d

Sadler,“risk with status.” 776agents managers guarantorconvert into
omitted); see also 682 N.E.2d at 976.(quotation Murphy,A.2d at 40-41

“the of to could afford insureds theSignificantly, dutycreation a advise
by merely asserting theyto the loss would haveopportunity insure after

Nelson, 456 atbought coveragethe additional had it been offered.” N.W.2d
insurance, conceptto a that turns the346. “This would amount retroactive

Peter, (quotationof on ear.” 22 at 486theoryentire insurance its P.3d
omitted).

rule, ofacknowledgecourts that the existenceDespite generalthis most
impose upona could an an affirmativespecial relationship agentinsurance

sufficiencyto the or of insuranceduty provide regarding availabilityadvice
See, Harts, 52;597 at 682 N.E.2d 974-­coverage. e.g., Murphy,N.W.2d at

aidexception, duty protect75. an affirmative to or anotherimposingThis
a between is consistent withspecial relationship parties,when exists the

(1999).308, 314Bank,Ahrendt v. 144N.H.HampshireNew law. Granite

special byAn a thatrelationship showinginsured can demonstrate
somethingthere exists more than the standard insurer-insured

Nelson,relationship. particular456 N.W.2d at 347. This thedepends upon
on arelationship parties case-by-casebetween the and is determined basis.

(W.D.Brink, 879, 1961); 682Supp. Murphy,Hardt v. 192 F. 881 Wash.
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atN.E.2d 975. Examples express agreement,include long established
relationships of in the agent clearlyentrustment which theappreciates

advice,duty givingof compensation apartadditional from premium
andpayments, the as aagent holding highly-skilled expert coupledout

Nelson,with reliance theby insured. 456 347.N.W.2d at Some courts also
recognize speciala therelationship agent’swhen insured relies upon an

expertiseoffered a ofregarding question or acoverage, where there is
course of timedealing putting agentover the on notice that his advice is
being sought and relied 682 atupon. Murphy, N.E.2d 975-76. If speciala
relationship exists the theparties, plaintiffbetween must demonstrate not
only the existence of the but also that he orrelationship, justifiablyshe
relied thatupon relationship. See Island Shores Estates Condo. Assoc. v.

Concord, 300, (1992);City Hooksett,136 N.H. 303 v.Hartman Townof of
34, (1984).125 N.H. 37

plaintiffs jurisdictionsThe cite two cases from other to theirsupport
that anposition agent’s generalinsurance ofduty care includes an

obligation to adequacyadvise the insured theregarding of insurance
1269;coverage. Auto, Dimeo,See SW 904 P.2d at 504 A.2d at 559. We find

unpersuasive.these cases
Although the court in Dimeo a jurysustained trial court’s instruction

Dimeo,that aimposed duty uponto advise an insurance A.2d atagent, 504
559, importantit is recognizeto the of the In thatprocedural posture case.
case, jurythe had a forreturned verdict the defendant agent,insurance

Thus,and the plaintiffs appeal challenged jurythe instructions. Id. at 558.
defendant, below,the having had no to theprevailed challengeincentive

that,content the juryof instructions. court merelyThe concluded based
record,upon the facts in the the lower court’s werejury instructions

correct,“legally case,to the in theadapted issues and andclearly fairly
presented jury.”the case to the Id. at 559.

Auto,In SW the “an agent dutycourt concluded that insurance aowes
care,to the insured to exercise skill diligence carryingreasonable and in

agent’s Auto,out the duties in procuring insurance.” SW 904 at 1271P.2d
omitted). However,(quotation determine,and brackets the court could not

law,as a of thematter whether defendant that of carebreached standard
by advisingnot his client of the availability of a ofparticular category

coverage.business insurance Id. at 1272. These cases do not uspersuade
to depart from the rule anmajority agentthat insurance aowes clients
duty of reasonable and butdiligence, specialcare absent a relationship,

affirmative,that duty does not include an continuing obligation informto
or anadvise insured regarding availability sufficiencythe or of insurance
coverage.
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ordinary negligencetheplaintiffs against abandoningThe caution
however, ordinaryofis anadopt today, applicationThe rule westandard.

negligentliable forexample, agentFor an could benegligence.
provide agreed-upona to insurancemisrepresentations or failure

care,a of reasonable anagent dutyan insurance owescoverage. While
advicefailing to unsolicitedprovidecannot be held liable foragent

insurance needs.regarding ever-changingclients’
trial court erred whenplaintiffs’ argumentturn to the that theWe now

parties.the Therelationshipheld no existed betweenspecialit that
Hardt,requires fact-specific inquiry.of a aspecial relationshipexistence

of forwaycomes to a motionby192 F. at 881. Because this usSupp.
facttrier ofsummary anywe consider whether reasonablejudgment,

parties.existed the Clarkrelationshipcould find that a betweenspecial Cf.
778, (1985).v. 126N.H. 779-80McKerley,

record, that the plaintiffsour of the we concludeuponBased review
relationshipspecialwould ahave failed to set forth facts that establish

merely a standard insurer-­the The record establishesparties.between
not that Hamon or HoraceThe does indicaterelationship.insured record

counselors,the insuranceduties ofexpresslyMann contracted to assume
no in the record thator is also evidenceadvisors consultants. There

providethe Sintroses toadditional fromcompensationHamon received
held out as an insuranceor nor that he himselfadvice consultation

Mann’sWhile Horace brochureshighly-skilled expert.orspecialist
educators, dotheyneeds ofthe focus on the insurancecompany’sindicate

consultants, or Thespecialists.agents expertsnot state that its are
of itsprotectingtakes the responsibilitynote that Horace Mannbrochures

a inupon partnershipreliesseriously, responsibilitycustomers but that
youfor “We agiveare reserved the insured:ultimatelywhich decisions

ofyou adjust yourof can the amountvariety coverage options, so
added.) anything,If the brochuresprotection premiums.” (Emphasisand

an ofon-going dutyclear Horace do not assumeagentsmake that Mann
you anassessing “agents help designan needs: ... cancoverageinsured’s

budget.”needsyour your (Emphasisthat fits andprogramauto insurance
added.) nothing more than the standard insurer-­These statements reflect

relationship.insured
was toobligatedalso to establish that Hamonplaintiffs attemptThe

employee trainingtoby referringadvise the Sintroses Horace Mann
regardingto theirencourage agents properlymaterials that advise clients

handbook, defining employeeprotection. employeeinsurance Anadequate
standards, alone, care annot, dutydoes define a of betweenlegalroles and
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Ahrendt,employee and customer. See 144 at 312 (concludingN.H. that a
dutyfiduciary between a bank and a does merelycustomer not arise

employeebecause an states that employees complyhandbook bank should
standards);with ethical Stylecertain see also Shop HagenLisa’s v. Ins.

(Wis.849, 1994)511 N.W.2dAgency, 853 that(explaining advertisements
and insurance manuals do not create enforceable standards of professional
conduct; noting there was no evidence of uponreliance theseplaintiffs’
materials).

The deposition testimony partiesof both demonstrates Hamonthat was
theleaving coveragedecisions about insurance to rather thanSintroses

the ofundertaking giving advice. There is thatresponsibility no evidence
the ever inquired sufficiency liabilitySintroses about the of the limits of

policy. Althoughtheir insurance Sintros states that he onrelied Hamon
“for needs,all of automobile insurance including[his] limit amounts and
types of neitherpolicies,” there is evidence that Hamon hisoffered
expertise nor that uponSintros relied such in insuranceexpertise making
decisions. There is no that dutyevidence Hamon assumed the of

themonitoring Sintroses’ ever-changing offeringinsurance needs and
coverage.unsolicited advice their insuranceregarding The insurer-typical

insured relationship upon agentincludes reliance to procure requestedthe
insurer;coverageinsurance from thenothingthe in record thatestablishes

the relationship between Hamon and Sintros was Had thespecial.
plaintiffs wished to assure adequacythemselves of the of their insurance
coverage, dutythat was theirs.

Affirmed.

Nadeau, Duggan, JJ.,Dalianis and concurred.


