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omitted). Further, cases,in party’scitations workers’ “acompensation
liabilities,rights and as well as the amount of to which ancompensation

entitled,is are the in theemployee bydetermined law force time of theat.
208.01(b)(2)Denton,injury.” 147 N.H. at 261. As Lab not in force atwas

petitioner’s injury,the time of the we need not consider it for the
thisdisposition of case. See id.

address the to theFinally, uponwe issue as date which interest ends.
The that run toonlyboard found interest would the date the carrier

of thevoluntarily began making weekly payments permanent partial
Had theimpairment respondent begun making weekly paymentsaward. at

level,the full inimpairment agree. Beginning63% award we would March
1999, however, the made atrespondent weekly payments only a 20%

award level. theimpairment Accordingly, respondent owes interest on the
contested of the award to the fromagreed-upon portion6% date which the

at therespondent began making weekly payments impairmentfull 63%
award level.

reverse the regardWe the decision of board with to its
determination of the date from which interest is due on the 6% contested

of theportion petitioner’s permanent impairment award under RSA 281-­
A:44,1. 3,We hold that interest is due from the date of his Marchinjury,
1997, to the date the therespondent began making weekly payments at full

award level.impairment Accordingly,63% we remand this matter to the
board to calculate the correct amount of the petitioner, takinginterest due
into consideration to theany payments already petitioner byinterest made

respondent.the

Reversed in and remanded.part

Brock, J., Nadeau, Duggan, JJ.,C. and andDalianis concurred.
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(DoreenNourie, P.A., brief),Wiggin & of Manchester F. Connor on the
for petitioner.the

(DianePuckhaber, P.A.,Perkins & of Concord M. Puckhaber on the
brief), for the respondent.

Nadeau, Dorothy Lockaby,J. The C. an order ofpetitioner, appeals
J.)(Reardon,the Salem Division her motion to theFamily denying modify

Smith,rights by permittingvisitation of the William E. her torespondent,
relocate to the of with their two minorVirginiaCommonwealth children.
On appeal, the contends trial court’s order is anpetitioner the
unsustainable exercise of and an improperdiscretion modification of
custody. We and remand.reverse

The record supports following partiesthe facts. The divorced in
2000, after aSeptember long-term marriage producedthat three sons. At

time, thirteen,that the parties’ yearssons were sixteen and nineteen old.
Their oldest son was a full-time student at the University Virginia,of while
their younger eighthsons were in the and eleventh ingrades the Salem

divorce,School District. In their uncontested the parties entered into a
stipulation regarding education,their two minor custody,sons’ support

visitation,and which the trial incorporatedcourt into its permanent
parties’decree. The stipulation gave joint legalthem and thecustody

petitioner primary physical custody of the It alsoboys. provided the
respondent with liberal visitation rights subject to the children’s
schedules, to,including, weekend,but not limited every other alternating
holidays, and additionalany boys independentlytimes the arranged with
their father. The parties agreed give respondentlater to the one night per
week as additional visitation time with the boys.

divorce,Since petitionerthe the and her sons have remained in the
Salem,marital home respondentin while the has remarried and moved to

Bow. The boystwo have attendedalways school in the Salem School
District, and boysboth are honor roll plansstudents with to attend college.
During parents’their divorce and their respondent,visits with the the boys
initially experienced difficulties and indiscord their with him.relationships
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■However, all of the to their with oneparties sought improve relationships
another and a counselor to sort out their differences. Thebegan seeing
children-and the established arespondent good relationshipsoon with
regular during everyvisits the week and other weekend.

2001, divorce,In three months after the theJanuary parties’ petitioner
received an offer from James inemployment UniversityMadison
Harrisonburg, Virginia. petitioner immediatelyThe contacted the
respondent by jobletter to tell him about her and to discuss aopportunity

month,proposed relocation to The same the filed aVirginia. petitioner
asking modifymotion the trial court to the visitation schedulerespondent’s

eight year,to weeks of extended visitation the whichthroughout would
the boys petitioner Virginia.allow to relocate with the to The petitioner

summer,proposed respondentthat the have six weeks of visitation in the
Christmas,one week in springat and one week the to with his sons.spend

The torespondent objected proposal beingthis and to his sons moved to
Virginia, although he did not the individual relocation.oppose petitioner’s
He filed a cross-motion to in the event of themodify custody petitioner’s
relocation, asking the court either to maintain the status forquo custody

visitation,and or to him of thegrant physical custody boys.two
2001,In the anMay evidentiary hearingtrial court held on the parties’

motions, offers of from thereceiving proof parties post-trialand a letter
from the children’s counselor. The showed ofevidence that each the
teenage boys wished to remain with the and that thepetitioner, petitioner

give up jobwould her before she wouldopportunity give up physical
custody. While at least one of the to in theboys preferred stay Salem with
petitioner, boysboth wanted to move to with herVirginia and did not want
to live with respondentthe and his new wife. The record reflected that the
older wanted toboy Virginia appealingmove to because it has more

start,educational and himopportunities peopleoffers a fresh with new in a
new environment. the counselor that theFinally, boys’ opined boys would

and, fact,not be harmed the in such a moveby put boysmove would the
closer to their attendingbrother who is school there.

The trial court denied the petitioner’s subsequentmotion and motion
reconsideration,for infinding the move was not the minor children’s best

(1)interests it boys presentbecause would: remove the from their school
(2) (3)system; terminate their counseling relationship;current and

interfere theirsignificantly parentalwith father’s visitation and
relationship petitioner’swith them. Because the trial court denied the
motion, thereby maintaining quo,the status it declined to address the

cross-motion torespondent’s modify custody. appealThis followed.
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forthe frameworkapply analyticaltofirst asks uspetitionerThe
(Conn.676Ireland, 717 A.2din Ireland v.relocations set forthcustodial

(2000).169, While the1998). DuBuc, 171v. 145 N.H.TomaskoCf.
framework toof Irelandobject applicationto an therespondent does not

court apply,nor the trialsuggested, didpartythis neither belowappeal,
theupon bestsolelydecision is basedThe trial court’sthis framework.

Therefore, to the Irelandapplywe declineminor children.interests of the
7, 2002)2002) (effective July(Supp.case. RSA 458:23-astandard to this Cf.

date).statute’s effectiveapplicationfor afterstandard(adopting
proposedthatfinding petitioner’strial thethe court’sWe review

interests for anis in the children’s bestVirginiato notrelocation
Tomasko, 172; seeat alsoof 145 N.H.exercise discretion.unsustainable

(2001)295, unsustainableLambert, 147 296 (explainingState N.H.v.
standard). onlymeans we review “whetherThis thatexercise of discretion

to sustain thebasisobjectivethe establishes an sufficientrecord
296;Lambert, seeat alsomade.” 147 N.H.discretionary judgment
not unlimited.Tomasko, at trial court’s discretion is145 N.H. 172. The

(1979).865, court’s decisionMintz, 119 867 If the trialv. N.H.Chasan
below, overturned.the record it will bereasonably uponcould be madenot

Tomasko,id.; N.H. at 172.See see also 145

matters, continuing jurisdictioncourt has to“In visitation the
in child.” Chandler v.the best interests of themodify arrangements

404, (1997).411 While do constitutionalparents possess142 N.H.Bishop,
children, trialand with their the court’srights custodyto visitation

thecustodyin and visitation is bestoverriding structuringconcern
child, the to onemay require “circumscrib[e]interests of the which court

412.promote Althoughor to the child’s Id. atrightsboth welfare.”parents’
is “oneimportant right,is an it thatby parentvisitation the non-custodial

Beckmeyer,must to the of the child.” Houde v. 116yield greatest good
(1976).719, uponTheN.H. 721 trial court’s decision must be based the

children, not as a“maybest interests of the and it be sustained means of
the visitation of the Webb v.enforcing rights parent.”noncustodial

(1990).665,Knudson, 672-73133 N.H.
the move was not ingave why petitioner’sThe trial court three reasons

(1)the of the take the boysbest interests children: the relocation would
(2)lives;friendships theyfrom a school and their entiresystem enjoyed

counselor;the would terminate the their andboys’ relationshipmove with
(3) relationshipwithsubstantially boys’the move would interfere the with

below,the The first no in recordfindingstwo have therespondent. support
and is thefinding denyingthe third an unsustainable basis for motion
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because onlyit seeks to enforce the rights respondent,visitation of the
Knudson,who is the non-custodial 133 N.H. at 673.parent. Cf.

First, from anyabsent the trial court’s order is deference to the
expressed boys. Butterick,twopreferences teenageof the See Butterick v.

731, (1986).127 N.H. 734-35 The parties agreed boysthat both were
intelligent, teenagers properlymature who could theirarticulate
preferences an independent person. Additionally,to both parties theand

agreedcourt that a boys’recommendation from the counselor torelating
their best interests be topreferences helpfuland would the court’s

court, however,decision on this motion! trial orderThe issued its without
waiting for the counselor’s recommendation and receiving anywithout
input, the theparties’ arguments, boys’other than on preferences. Upon
receiving reportthe counselor’s with the petitioner’s motion for
reconsideration, deference,the trial still it no evengave thoughcourt it
expressed a to theopinionclear as children’s best interests and a clear

each boy’sarticulation of preferences.
The reported, petitioner’scounselor consistent with the offer of atproof

David,the hearing, youngest boy, initiallythat the a move toopposed
Virginia he his schoolenjoyed Hampshire.because friends and in New
However, he has the. move toacceptedsince because he wants continue
living Paul,with mother. reporthis The also disclosed that the older boy

school,entering year highhis senior of was excited moveabout the
experiencedbecause he difficulties peoplewith in the Salem schoolhas

system, the move would offer him a beginning,new and the move would
give him more appealing options. Finally,education the counselor’s report
states:

boys'Both are clear that to theirthey wish reside with'
boys acknowledge theymother. Both could regularly visit their

they Theyfather if lived in also see longerVA. could him for
months____[T]heofperiodfs] boystime in the summer have

wish,with motheralways lived their and do not to alter that
In wouldarrangement. my opinion, boys bythe not be harmed

move,the but there need to some ofprotectionwould be the
Regularfather-son involvement. mayvisits and extended visits
approximate theyallow father and sons to what have now.

boys relationship parents.Both wish to continue their with both
A notVirginia changemove to does this wish tofeeling. Their

mother,living coupledcontinue with their thewith
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along beingwithVirginia,to inexpect havetheyopportunities
Michael, who theattendsto older brothercloser their

ofpossibilityThepowerfulis a draw.University Virginia,of
attendingand a schoolfather and his [wife]with theirliving

does offer the same emotionaltheir resides notwhere father
with their fathervisitingcomfortableare moreTheyattraction.

for bothimportantmother. remainswith their Itlivingand
to some solutionare to comethat ableboys parentstheir

regarding these issues.

hearing.This of at theproofthe offerspetitioner’sis consistent withreport
independentto anMoreover, preferences expressedit asboys’reflects the

hearing givenbecounselor, at the shouldparty agreedwhich each
Butterick, 127 atSee N.H. 735.deference.

out of aSecond, would takenfinding boysthe trial that the becourt’s
thewith the ofenjoy weightthat is not consistentsystem theyschool

isproposeddoes how the relocationexplain petitioner’sevidence and not
time ofinterest. record reflects that at thein the children’s best Thenot
School,Highat SalemyearPaul about to enter his seniorhearing,the was

differentto to a new school withVirginia gohe wanted move to andbut
was to enter hisThe also shows that David aboutrecordopportunities.

School, itself a new schoolat which would beyear Highfreshman Salem
fromawaynot want moveinitiallyfor him. While David did toenvironment

Salem,in the he to remainacceptedfriends he idea because wantedhis
near his Thebeinghis mother he looked forward to older brother.with and

however,record, findingno thesupportcontains evidence to trial court’s
in the interests.attending Virginia boys’a new school in is not bestthat

Third, boys’is in that theterminatingthere no evidence the record
to would in their bestcounseling relationship by moving Virginia not be

seeingThe the counselor toboys beganinterests. record reflects that their
and to theirparents’them their divorce reconcilehelp through

with shows the counselorrelationships respondent.the The record that
because, boysof the theby hearing,this the timeaccomplished goal

visitsenjoyed regulara with the andgood relationship respondentshared
in the the toplannedhim. There is no evidence record that counselorwith

theboys providinghis with the after his torelationship opinioncontinue
Furthermore, on the relocationopinion boys’trial court. the counselor’s

the trialcounseling.not recommend continued We conclude thatdoes
not record.finding supported bycourt’s second is the

would with theirFinally, moving Virginiathat the children to interfere
See, Houde, 116 N.H. ate.g.,with their father is self-evident.relationship



468

However,720-21. this fact alone does not how this interferenceexplain is
Tomasko,not in the best interests of the children. 145 N.H. at 173. AsCf.

we recognized in Tomasko:

are undoubtedlyThere incircumstances which the loss of
midweek or every weekend visits necessitated a distantby

maymove be todevastating the therelationship between
andparent However,noncustodial the child. there are

undoubtedly manyalso cases where frequentless but more
extended visits over summers and school vacations would be

conducive,...equally to the ofmaintenance a close parent-child
relationship, since givesuch extended visits the theparties
opportunity to interact in a normalized domestic setting.

Tomasko, omitted).N.H.145 at 173 (quotation
case, Tomasko,In unlikethis in the trial court made no specific findings

to explain why eightthe proposed weeks of extended visits would not be
equally boys’as conducive to the withrelationship the as therespondent
present fact,Invisitation the reportschedule. counselor’s seems to
indicate extended could parent-childthe visits maintain the relationships
in this case.

record,After review of the we thatconclude the trial court’s decision
reason,cannot be sustained. no objective record,There is based thisupon

to uphold findingsthe trial court’s other tothan enforce the non-custodial
parent’s rights. alone, however,visitation Reliance upon that reason

discretion,constitutes an unsustainable exercise of requireswhich this
Knudson,decision to be reversed. See 133 N.H. at 673. lightIn of our

issue,ondisposition this decline petitioner’swe to address the remaining
arguments.

Reversed and remanded.

C.J.,Brock, JJ.,Duggan,and andDalianis concurred.


