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stemming from the orsame conduct events acharged previousin
prosecution provided chargesthe constitute the same offense.” State v.
Nickles, (2000).673, However,144 N.H. 677 both the Federal and State
Constitutions have beenlong interpreted to aallow second trial awhen
defendant a ofprocures reversal his first conviction. See United States v.
Ball, (1896),163 U.S. 662 cited approval States,with in v.Burks United

1, 12-15 (1978); Collins,437 U.S. 609, (1990);State v. 133 N.H. 618 v.State
Prescott, 287, (1834). case,7 N.H. 288 In this the trial court’s ofvacation
the first conviction upon the defendant’s motion was the functional
equivalent aof successful appeal for State and Federal Double Jeopardy
purposes. thereforeWe affirm the court’s ruling.trial

Affirmed.

Brock, C.J., Dalianis, J.,and concurred.
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Nashua, plaintiff.for theby orally,andI. of briefBarry Harkaway,

CourtNewmarket, SupremetoFotiades, pursuantappearingofDaphne
brief,33, the defendant.byRule for

Moskoff,defendant, SuperiorfromBrock, appealsDavidTheC.J.
(1) $5,000toJ.) abilityhas the paythat hefindingorders:(McHugh,Court

heordering him held untilandoutstandingan debtmonth towardsper
cash; (2) $5,000 paid to his$5,000 that the secureclarifyingandpaid

plaintiffto the andbail, turned overproperlyrelease was not but was
We affirm.judgment.towards itsapplied

Travel, against1997, filed suitIn AmericanApril plaintiff, Expressthe
$96,777.89,plusin the amount ofclaiming credit card debtthe defendant

1999, plaintiffsthegrantedIn the trial courtattorney’s fees. October
in theplaintiff judgmentawarded the asummary judgment,motion for

$93,970, hearing on the issue of whethersum of and ordered aprincipal
for interestanyin amount the was due additional fundsplaintiffand what

7, 2000, theagreement signed byOn an wasattorney’s Januaryand fees.
in amountgranting plaintiff judgmentthe theplaintiff and the defendant

$118,000.of
upon the defendantday, plaintiff interrogatoriesThe same the served

10,2000, theJanuaryto determine to the debt. Ondesigned ability payhis
(1997 &a for see RSA 524:6-aplaintiff periodic payments,filed motion

2002), thepaymentthat it had made a demand for and thatSupp. stating
not a schedule. When the defendant didagreed paymentdefendant had to

2000,by May plaintiffthe the filed a motionrespond interrogatoriesnot to
the motion to theruling compel,Prior to the court’s oncompel.to

abut declined to answerresponded interrogatories,defendant to the
orthem, they irrelevant Whileasserting privileged.of that werenumber

interrogatories,a of theto answer number otherpurportedthe defendant
otherto illuminate the defendant’s financial situationthe answers did little
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$4,440.00than to state that he pays per month toward his mortgage and
real estate taxes.

hearingAt a on periodicthe motion for payments 2,held on June the
court granted the defendant’s attorney’s withdraw,motion to and the
defendant represented himself. During the hearing, the defendant
confirmed $4,000that he and his wife pay over per month toward their

taxes,mortgage propertyand and that their payments upare to date.
However, he refused to answer the questionscourt’s regarding abilityhis

payto the debt earningsand his for calendar year 1999. He arequested
continuance so that he attorneycould retain a new to assist him in
answering the questions, and stated that he did not know what he earned
in 1999 because his “keepswife all those Atbooks.” the conclusion of the
hearing the court stated:

lightYou know in of largethe amount of lightthis debt and in
of historythe probable of this case and the inability, or not

Iinability, sayshould the unwillingness to make any reasonable
payments, reasonable offers discoveryand requestsreasonable
being ignored, plaintiffsI think the recommendation at this
point is I you you $5,000reasonable. order held payuntil cash

stated,When the youdefendant “When Isay asking youheld am for some
time representation,”for the responded,court “The answer is no. Okay.

get out,You want to a lawyer you get youwhen can. right youBut now
$5,000.”don’t get you pay Thereafter,out until the defendant was taken

custody byinto the sheriff.
Following hearing,the the trial court issued a written order. The court

reiterated that upon court,based the financial information available to the
the $5,000defendant has the toability pay monthper toward the debt. The
court also ordered the todefendant make the first payment immediately

so,and be held until he had done and that he provide all financial
information requested by plaintiffsthe thirtycounsel within days. Finally,
the court stated that once the had anplaintiff opportunity to review the

information,defendant’s financial another hearing would be held to
$5,000determine whether or not the per month payment should be

increased or decreased.
orders,Pursuant to the court’s oral and written the defendant was held

wife,for several Fotiades,hours until his Daphne arrived at the
jail $5,000.Brentwood andCounty paid Upon ofreceipt money,the a bond

executed,in $5,000a criminal case was paidand the clerk to the plaintiff in



449

released, andThe wasorder of the court. defendantwith theaccordance
thisthereafter, filed an with court.shortly appeal

heraccompaniedFotiadesDaphneof theFollowing filing appeal,the
Court toFotiades, County Superiormother, Rockinghamto theJoan

$5,000 to$5,000. belongedtheThey allegedthe thatthe returndemand of
son-in-law,her whothe ofFotiades, paid to secure releaseJoan and ivas

lookthat he wouldThe clerk informed themimprisoned.”“falselyhad been
a to thelater, wrote letterDaphneweeks Fotiadesthe matter. A fewinto

Court, theclaiming thatRockingham County Superiorclerk of thedeputy
thatcriminal bondaccepted the court was a cashmoney bythat had been

her Theconsent.spent byand the clerk’s officewithoutillegallywas taken
letter, he hadinforming Fotiades thatby Daphneclerkdeputy responded

returned,file, not be asmoneythe and concluded that the couldreviewed
debt, and not as a cashthe of apayment paymentthe was made toward

2000,thereafter, 3, the issued anShortly Auguston courtcriminal bond.
$5,000 onto thenoting postedorder that an issue had arisen as whether

debt, concludinga and thatpaymentJune 2 was for or as toward thebail
$5,000the the ordered in itspaymentwas intent of this Court that“[i]t

2,2000 bail, to be over toOrder of June was not but when was turnedpaid
judgment.”the and towards itsplaintiff applied

court,Thereafter, to the of thatassertingFotiades wrote clerkDaphne
3, 2000, allegedthe order of a document. She thatAugust was fraudulent

Supremethe Court’s“illegally usurped Hampshirethe court had New
thatpending appeal,” Judge McHughto decide the issues on andpower

disqualified anyshould have been from further involvement in the case
he and in the outcome the“special significant [ofbecause had interests

position Judge McHughHer seemed be that issued the order incase].” to
beingan effort to himself from sanctioned for his decision to orderinsulate

$5,000 until Thepaythat the defendant on the debt and be held he did so.
letter,responded by stating:clerk

IFollowing your request, personallymother’s reviewed the
Judge McHugh’scase file ... and based on June 2nd Order

bythat the takendetermined actions the clerk’s office were
$5,000to andproper regard paymentwith the the forthwith

However, yourordered. because letter raised themother’s
$5,000issue the andpaidthat had been as bail should be

her, and to if taken thebyreturned to determine the actions
correct,clerk’s were in I to Judgeoffice fact referred issuethis

McHugh. Judge myOrder of the result ofMcHugh’s is8/3/00
request.
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I recognize you agreethat do not Judge McHugh’swith Orders
the However,or taken byactions the clerk’s office. as all of

these issues have now appealedbeen the Hampshireto New
Court,Supreme pending ruling bya that Court I notdo feel at

Ithis time am anythat authorized to take further action.

Following further correspondence court,with the thesuperior
defendant onappealed grounds clerk,the that the judge and the “allegedly
colluded to aproduce document which purports to be an order of
Rockingham County Superior 3, 2000,Court dated August but is in fact

counterfeited,and a forgedlaw document under color acceptedof law.” We
the andappeal 2,2000consolidated it with the fromappeal the June order.

2,I. The June Order2000

We consider first the argumentdefendant’s that the trial court erred
when, 524:6-a,pursuant $5,000to RSA it himordered to pay per month
and hethat be held until he the payment.made first trialWe review the

order ancourt’s under unsustainable exercise of discretion standard. See
524:6-a; Lambert, 295, (2001)RSA v.State 147 N.H. 296 (explainingcf.

standard).ofunsustainable exercise discretion RSA provides:524:6-a

judgmentWhenever is rendered against any person in this
state, inthe court which isjudgmentthe rendered shall either

the ofat time rendition of the judgment ofinquire the
defendant as to the defendant’s toability pay the judgment in

or, upon plaintifffull of thepetition judgment,after order the
appeardefendant to in for inquiry. maycourt such The court at

either ordertime the defendant periodicto make such
payments as the court in its discretion deems Ifappropriate.
the court orders the defendant to periodicmake payments at
the time of rendition of orderjudgment, providethe shall not

paymentsfor to afterbegin until the hasappeal period expired.
Failure to make such periodic payments shall constitute civil
contempt of court. court mayThe order the appropriate
agencies investigationto make an and recommendation as to
the abilitydefendant’s to thepay judgment. judgmentThe may

against any debtor,be enforced of theany property kind of
except such property exemptas is now from attachment or
execution.

7,The plaintiff interrogatoriessubmitted to the on Januarydefendant
2000. The diddefendant not answer the untilinterrogatories May, after
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didfinallydefendantWhen thecompel.a motion tohad filedplaintiffthe
of theprovideto muchinterrogatories, he refusedto therespond

privacythe violated hison the that requestsbasisinformationrequested
a financialcompleteHe didprivileged.information wasand that therights

$4,440 for hisaffidavit, however, per monthstating payingthat he was
taxes.and real estatemortgage paymenthouse

motion, again that he wasthe the defendant statedhearingAt the on
and realmortgage paymenthis house$4,000 perover month forpaying

information to the courtHowever, he to basicprovidetaxes. refusedestate
he tell theand For refused toexample,his income.regarding expenses

debt,the claimedpay towards andcourt much he believed he couldhow
year 1999. Underto his income for calendarthat he was unable disclose

circumstances, that the wassuggestsevidence defendantthese where the
than thedemonstrably less candid withemploying dilatory tactics and was

(the plaintiffthe and thehaving providerefused to bothcourt defendant
to thewith that enable the court determinediscoverycourt would

the torequiringto court’s order defendantability pay),defendant’s the
$5,000 withper agree plaintiffmonth was not unreasonable. We thepay

and uncooperative providingthe cannot evasive inthat defendant be
court, ordercomplain paymentand that the forinformation to the then

(1998).DeMauro, 879,N.H. 889DeMauro v. 142was unreasonable. Cf.
Furthermore, providedcourt’s order which that anotherthe written

$5,000 perto whether the month shouldhearing would held determinebe
withprovided plaintiff appropriatebe modified after the defendant the

information, effect of the order.mitigates any allegedlyfinancial harsh

the thatTo the that he we with defendantargues, disagreeextent so
a continuance sograntthe court erred when it refused to the defendant

Countyhe new In v. MerrimackSheedythat could obtain counsel.
51, 56 (1986),Court, we that under the facts of thatSuperior 128 N.H. held

case, subjectfor a defendantrequired appointthe court was not to counsel
so,In doingcivil to RSA 524:6-a. wecontempt proceeding pursuantto a

that of counsel in a civil caseprocess requires appointmentnoted “due
not be treated unlessdanger fairlythere is a that the defendant willwhen

counsel____[S]uch dangera often existsprovidedhe with assistance ofis
thecomplexthe involved in the are or whenproceedingwhen issues

inAlthoughis of for himself.” Id. the issueincapable speakingdefendant
counsel, butobligated appointcase is the court was tothis not whether

a for the tothe should have continuance defendantgrantedwhether court
counsel, Sheedy equalnew the of with force.reasoning appliesobtain
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As in Sheedy, the issues involved in the proceeding complexwere not so
that the incapable himself,defendant was of forspeaking and the trial

to adenycourt’s decision continuance did not constitute an unsustainable
denyexercise of discretion or the due process.defendant The defendant

had six months to for theprepare had the of counselhearing, benefit
during period,this six-month was on notice that the thesubject hearingof

abilitywould be his to thepay judgment, and assented to his counsel’s
hearing. circumstances,motion to withdraw at the Under these where the

trial requestcourt could have concluded that the for a continuance was
simply by delayanother effort the defendant the itto was notproceedings,

for denyunreasonable the trial to it.court

disagreeWe also with the defendant that the trial court erred when
$5,000it untilordered the defendant held he made the first payment. RSA

524:6-aauthorizes the court to the makesuperior order defendant to “such
periodic as the in itspayments court discretion deems andappropriate,”

“[fjailurespecifically that toprovides periodicmake such shallpayments
case,Incontemptconstitute civil of court.” the present the court ordered

$5,000the defendant to pay immediately. When the defendant failed to do
so, the court concluded that the defendant inwas and orderedcontempt
him committed to he madecustody payment.until the Inprescribed doing
so, the court acting statutorytrial was within its authority. MasonCf.

(1976) (defendantCorp. 451,Furniture v. N.H.George, 116 452-53 bemay
held in order);civil for failure tocontempt pay existinginstallment under

(defendantSheedy, 128 N.H. at 55 held incannot be civil forcontempt
failing paymentto make court-ordered courtwhen has not instructed

make).to paymentdefendant as what to

3,II. TheAugust 2000 Order

disagree 3,We with the argumentdefendant’s that the 2000August
order improper.was It is clear from the that Augustrecord the 3 order

2,was issued to clarify the June 2000 oral and written Itorders. was
prompted Daphne $5,000.theby Fotiades’ demands that court return the

explainedThe order' that notmoney because,the could be returned
pursuant order,the prior money bail, and,to court’s the was not when

over, itturned would be applied judgment.toward the The defendant’s
the designed case,assertion that order “fix” thewas to and somehow

usurp authority case,the of court to thethis decide issues in this is
completely without merit warrants Vogeland no further discussion. See v.

321, (1993).Vogel,137 322N.H.
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of did notraised in his notice butAny arguments appealthe defendant
(1998).648, 652v. 142 N.H.Mountjoy,are deemed waived. Statebrief

isus, appealconclude thisupon the record before we thatBased
of the Wedelay recovery judgment.and intended to furtherfrivolous

topayorder to fees relatedplaintiff attorney’stherefore the defendant the
Sup. an itemizedSee Ct. R. 23. The shall fileappeal. plaintiffthis

of of thisattorney’s daysof its fees within the issuancethirtystatement
opinion.

Affirmed.

Duggan,Nadeau, JJ.,Dalianis and concurred.
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