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(2)and, that thelaw; so,if can the showappelleeapplicabletheregarding
525,146 N.H.Piper,the below. Francoeur v.did affect outcomeerror not

noted, the trial court’s(2001). first as we haveprong,theRegarding531-32
ofdamages for lossjurythe could awardsuggestedinstruction that
toevidencefact that there was insufficientdespite theearning capacity,

Thus, jurymisled theclearlythe instructiona claim.support such
thebecauseRegarding prong,law. the secondapplicabletheregarding

verdict, theit is to determine whetherimpossiblegeneralrendered ajury
earning capacity. plaintifffor Thedamagesincluded lostawardjury’s

form,verdictrequest specialdid not athe defendantsuggests that because
preserved plaintiff,not for Theproperly appeal.wasargumenthis

we beenhowever, and havesupport proposition,no to thisauthoritycites
that thesay certaintywe withany.to find Because cannotunable

award, wedamagehad no effect on the jury’sinstructionerroneous
Seedamages.for a trial ondamagethe award and remand newreverse

(1986).Co., 532, 537128Realtyv. Trust N.H.Welch Gonic
notice but not briefedby appealAll the defendant in his ofissues raised

(1998).648, 652Mountjoy, 142 N.H.are deemed waived. State v.

part;in in remanded.part; reversedAffirmed

Duggan,Nadeau, JJ.,Dalianis and concurred.
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(David attorney, ongeneral Ruoff,T. W.Philip McLaughlin, attorney
brief),the for the State.

brief),Firm, (Sven the forWibergD. onLaw of PortsmouthDesfosses
the defendant.

Duggan, defendant, Demeritt,Robert his convictions forappealsJ. The
theappeal, arguesand On he thatnegligent homicide reckless conduct.

J.) Heevidentiary rulings.Court several also(Coffey, improperTrial made
instruction,jury deprivedthat trial anargues gavethe court erroneous

view, andcompanionhis from thepublic by excludinghim of a trial female
on jeopardy grounds.refused to the doubleimproperly chargesdismiss

affirm.We
Augustof a van onoperationThe arose out of the defendant’scharges

victim,17, a.m., Scanlon, drivingfor a1998. 7:00 the left workGregAt
a.m., a vehicle on RoutepassedAt 7:45 the SubaruapproximatelySubaru.

travelingThe of that the Subaru wasoccupants152. that vehicle testified
behind ait was white vanhigh speed, following closelyat a of andrate

wasthe also testified that the vanbeing by Theydriven defendant.
Otherjust “chasing”be the Subaru.traveling appearedas fast and to

152,Route thethat the two vehicles traveled downwitnesses testified as
forcedwrongin and vehicles wereoncomingdefendant’s van was the lane

Thereafter, steeringthe the van backoff the road. while defendant was
Subaru, hit alane, causingits travel the van the it toproperinto struck



438

telephone pole and a tree. The upsideSubaru came toultimately rest down
feettwenty-five down an embankment. Scanlon was instantly.killed The

defendant’s van came to rest on the sideother of Route 152.
Police ChiefNottingham Philip English arrived on the scene within

minutes. Someone the chief “thetold that van the offpushed the[Subaru]
road.” The chief then drivingasked who was the van. The chief testified

said,that the hisdefendant hand and “Iput up was.” The chief asked the
defendant what Thehappened. respondeddefendant that “he trywould to
pass, up, pullthe car would then in thespeed he’d and car would slow down
and try pass, said, here,to and then ‘Up bumped[the defendant] I it off

said,the putroad.’” The chief then handup anyhis and “Don’t say more”
defendant,and bytold the “Go stand myover cruiser.”
later,Sometime otherafter fire and rescue had atpersonnel arrived the

body vehicle,scene and was fromScanlon’s removed his a trooperState
to theattempted speak with defendant but the defendant refused to speak

to him.
The forinitially (1996),defendant was tried RSAmanslaughter, 630:2

conduct, (1996).and reckless RSA 631:3 He was acquitted of
manslaughter, but convicted of the negligentlesser-included offense of
homicide and reckless conduct. The trial court vacated these convictions

retrial,due to On thejuror misconduct. was againdefendant convicted of
negligent homicide and reckless conduct. This followed.appeal

arguesThe defendant his responsefirst that silence in theto State
trooper’s questions case-in-chief,was Duringinadmissible. the State’s the
trooper spokewho to the defendant testified hethat asked the defendant

incident, him,about thethe but defendant told “He saydidn’t want to
Defenseanything.” immediately State,counsel asked a Thefor mistrial.

apparently assuming that the defendant would later testify, argued the
Ohio,was in spite Doyle (1976),statement admissible of v. 426 610U.S.

which prohibits usingthe from aprosecution post-arrest, pre-defendant’s
arguedMiranda silence to theimpeach. Although Doyle applied,defense

the court denied the for a case,motion mistrial. After the State itsrested
the defendant healthough givetestified that wanted to the version of“full
the to the he didstory” police, say anythingnot to the trooper because the

stopchief had told him to talking. prosecutionThe cross-examined him as
to why he had talk with trooper.refused to the

On the hisappeal, arguesdefendant that statement that “he didn’t want
to say anything” was inadmissible under New RuleHampshire of

512(a) Doyle Ohio,Evidence and v. U.S.426 at 615-19.The contendsState
512(a)that the anybecause defendant never referred to Rule or State or

federal heprovisions objectedconstitutional when to the ofadmission this
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for review.appellatestatement, arguments preservedof arenone these
appealfor becausepreservednotthis issue isState contends thatThe also

theduringto the introductionfailed to statement’sobjectdefendantthe
cross-examination of the defendant.prosecution’s

didthe defendantoutset, thatargumentwe the State’srejectAt the
theregard toappeal.for Withthese issuespreservenot properly
for512(a), counsel movedwhen defenseunder Rulechallengedefendant’s
hisessentiallya comment onmistrial, “now we havearguedhe thata

anydid not citedefense counselpolice.” Althoughto to therefusal talk
512(a).See N.H.rule, languagefollows of Ruleobjectionthe theparticular

issue512(a). adequate preserveto thisobjectionIt thus a specificR. Ev. is
604,103(a); 133N.H. 607-08Wisowaty,R. State v.appeal.for See N.H. Ev.

bench,(1990).Moreover, arguedcounselcolloquythe at theduring defense
did notDoyle specificallythe of While defense counselapplies.that rule

his duestatement would violatethat admission of the defendant’sstate the
processthe trial that duejudgethe made clear toprocess rights, exchange

contention thatobjection. Lastly, rejectthe we the State’swas the basis of
during testimonydefendant’sobjectdefense counsel to thethe failure of

theregardingraised issuesHaving alreadyreview. theappellatebars
the defense counseltrooper,the statement toadmissibility of defendant’s

same evidence wasobjectionsnot to the when therequired repeatwas
Parra, 306, (1992);See 135 N.H. 309elicited from the defendant. State v.

(1991).203, 205Simonds,State v. 135N.H.

Thearguments.toWe now turn the merits of the defendant’s
512(a), claimrelies on which states: “Theargumentfirst Ruledefendant’s

occasion,prioror apresent proceeding uponof a whether in theprivilege,
or N.H. R. Ev.subject by judgenot a of comment counsel.”properis

512(a). that “he didn’t wantassuming that the defendant’s statementEven
512(a) not bara claim of Rule doessay anything” privilege,to constitutes

rule not to theBy language, applythe doesadmissibility. plainits its
instead and counsel fromtestimony prohibits judgesof a witness but

isclaim of The of this rulecommenting privilege. purposeon a defendant’s
negativefrom from the invocation ofprohibit jury drawingto a inferences

585,143Hooper,self-incrimination. Fischer v. N.H.right againstthe See
512(a)(1999). bypurport testimony594 Because Rule does not to bar

witnesses, testimony.inapplicable trooper’sthe rule is to the Statesimply

Doylerelies and theargument upondefendant’s secondThe
hisAmendment. When a defendant is advised of MirandaFourteenth

usingthe from thewarnings, prohibits prosecutionfundamental fairness
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defendant’s in responsesilence to these warnings impeachto the
618,defendant’s see 426 atcredibility, Doyle, U.S. or from theusing silence

in its case-in-chief as substantive evidence of the guilt,defendant’s see
Tenorio, 1103, 1106-07 (11th 1995).United v.States 69 F.3d Cir. The State

contends Doylethat is inapplicable because the defendant was not read
and did not invoke rightshis Miranda toprior his refusal to answer police

however,questions. Doyle and its progeny, are not in self-­rooted the
protection Amendment,incrimination of the Fifth but inrather the due

process guarantee of the Doyle,Fourteenth Amendment. 426 U.S. at 618.
thus,inquiry,The relevant is “governmentalwhether action theinduced

Anderson,defendant to remain silent before his arrest.” Jenkins v. 447
231, (1980); Hill, (2001).U.S. 568,240 see also State v. 146 N.H. 577 As a

matter,practical such will almost alwaysinducement come in the form of a
post-arrest reading and ofinvocation Miranda caserights. presentsThis

officer,an policeunusual situation: a without advising the defendant hisof
Miranda ordered the notrights, to It besay anything. woulddefendant
anomalous holdto that fundamental fairness useprecludes the of silence

silent,when the State ofmerely advises a defendant his toright remain see
617-18,Doyle, 426 U.S. at but when himnot the State orders to do Thusso.

we hold fundamental precludesthat fairness the use theState’s of
defendant’s silence in forits case-in-chief and impeachment purposes.

found inHaving error the court’s decision to admit theevidence of
silence,defendant’s we must determine whether the error was harmless.

evidence,“Where the trial erroneouslycourt has admitted mustwe
reverse unless the State can abeyondshow reasonable doubt that such

MacArthur,error did 597,not affect the verdict.” State v. 138 N.H. 599
(1994). Thus, we must review the presentedevidence to In thisjury.the
case, the defendant did not dispute van,that he was the driver of the that

left,he tried to Scanlon on hepass the that crossed over the double-yellow
lane,line into the wrong that he drove in that lane foralongside Scanlon

braking,some time without that heand came into contact Scanlon’swith
thecar as defendant to enterattempted EnglishScanlon’s lane. Officer

testified that the defendant “bumped”admitted he Scanlon’s car off the
road. The producedState a number of whowitnesses testified that the
defendant was at a rate of and in thetraveling high speed wrong lane when

occurred, bumped car,the accident that the vandefendant’s into Scanlon’s
and that bump Alongsidethis forced Scanlon off the road. this abundance
of direct demonstratingevidence reckless and thenegligent driving,
testimony of the defendant’s silence introduced the State wasby relatively

fact,unimportant. The in notprosecutor, did even allude it hisduringto
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circumstances, find that thewetheseUnderclosing argument.
doubtbeyondwas harmless a reasonableevidenceerroneously admitted

jury.of thedid not affect the verdictand

bymade anon is the statementappeal whetherThe second issue
as an excitedthe chief was admissiblepolicetopersonunidentified

803(2)of defines an excitedRule EvidenceHampshireNewutterance.
event or condition maderelating startlingto autterance as statement“[a]

byof the eventunder the stress excitement causedwhile the declarant was
toof is immaterial theavailabilityor The the declarantcondition.”

to as an excitedFor a statement be admissibleadmissibility.statement’s
thatutterance, presiding justicesatisfaction of the“it must to theappear

startling orreaction to somespontaneouswas a verbalthe utterance
inevent, speakera when the was still a state ofmade at timeshocking

timebefore he had toby that event andproducednervous excitement
571, 575Stores, 144N.H.Simpsonor v. Wal-Martmisrepresent.”contrive

omitted). on the(1999) rulingreverse a trial court’sWe will not(quotation
of Toan exercise discretion.of evidence absent unsustainableadmissibility

discretion, the defendant mustofan unsustainable exerciseshow
clearly untenable or unreasonablerulingcourt’s wasdemonstrate that the

83, (2001);Francoeur, 86 seev. 146 N.H.to of case. Stateprejudicethe his
295, (2001) unsustainableLambert, (explaining147 296State N.H.also v.

standard).ofexercise discretion
identityno as to thetestimonyout there waspoints thatThe defendant

hearsay, and that thedeclarant, of doubleraising possibilityof thethe
nervouswas in a state ofthis declaranttestify particularchief did not that

facts, of lends reasonablea review the recordDespite theseexcitement.
that a crowd ofruling. Testimonyto establishedthe trial court’ssupport

accident, and thatgatheredthe hadpersons, many of whom had witnessed
onEnglishChief arrivedupset,” and in “shock.”they “very “angry”were

to minutes of the accident.likelymost within ten fifteenquickly,the scene
headedto as he arrived and wasjustwas made the chiefThe statement

Moreover, thecheck on his condition. statementScanlon’s car totowards
Finally, the statementquestion.not in to aspontaneous, responsewas

likely toas an would be morereliability, eye-witnessis an ofitself indicator
of than a witness. Givendescription the accident second-handvolunteer a

herfacts, properlythe trial exercisedjudgewe conclude thatthese
by anan excited utterance madeadmitting the statement asdiscretion in

the accident.eyewitness to
thefor first time on thatargues, appeal,also theThe defendant

United Statestestimonythis violates thehearsayadmission of
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trial,Constitution. Since defense argumentcounsel did not raise this at we
do not address it. Wisowaty,See 133 N.H. at 607.

The third byissue raised the defendant is the ofadmissibility his
prior convictions. The defendant was convicted on chargesthree of
aggravated infelonious sexual assault 1988. The trial judge ruled that the
convictions impeach testimony,were admissible to the defendant’s but

anydeleted reference to the of by allowingsexual nature the assaults the
into felonyconvictions evidence as assaults. On appeal, the defendant

argues first that the convictions were not underadmissible New
609, second,Rule ofHampshire Evidence and even if werethey

admissible, the courttrial admitted them “in a As themisleading way.”
defendant’s argument court,second was not raised before the wetrial do
not address it. See id.

felonyRule 609 allows into a impeachmentevidence conviction for
ifpurposes “the court determines that the ofprobative admittingvalue

outweighs defendant,”this evidence prejudicialits effect to the N.H. R.
609(a),Ev. periodunless of ten years“a more than has since theelapsed

date of conviction or of ofthe release the witness from the confinement
609(b).forimposed that conviction.” R.N.H. Ev. “[P]rior convictions are

impeachadmissible to a defendant even if the crimes do not directly
Brooks, (1985).a lack of veracity.” 618,involve State v. 126 N.H. 625 We

frequentlyhave noted that a trial court “must insure that cross-­
examination torelating prior does prejudiceconvictions not cause undue to

omitted); Porter,the (quotation 96,defendant.” Id. State v. 144 N.H. 102
(1999).On appeal, we review the trial court’s ruling to determine whether

rulingthe a Brooks,was sustainable exercise of discretion. 126 atN.H.
625; Lambert,alsosee State v. 147N.H. at 296.

Here, the 1992,defendant was not released from confinement until less
than ten years Althoughbefore trial. the convictions themselves did not

a of veracity, they mayinvolve lack be admitted because the jury should
“be informed person askingwhat sort of is them to take his word. Lack of

bemaytrustworthiness evinced hisby abiding repeatedand forcontempt
Cote,laws which he is legally morallyand bound to v.obey.” State 108

290, (1967), denied, (1968)N.H. 296 U.S.cert. 390 1025 (quotation and
omitted).ellipsis Importantly, the trial tried tojudge reduce the

prejudicial grantingeffect by the defense therequest that convictions be
only trial,elicited as assaults.felony Finally, at defense counsel theelicited

convictions during three brief questions and also out the thatbrought fact
the prior drivingconvictions did not orinvolve motor vehicles. Under these
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of discretion incircumstances, exercise herjudge’swe sustain the trial
the two convictions.admitting prior

a “potentiallyis claim thatbyraised the defenseThe fourth issue
lost orof the accident” wasfrom the sceneevidenceexculpatory

or thedestroyed,was lostidentifying what evidencedestroyed. In
states, itemsestablish that“The State’s witnessessimplydefendant’s brief

Theor notmarkings preserved.”were alteredlost and roadwere
ofsectionfifty pageto a one hundred andthen directs this courtdefendant

of the recordportionswhich identifiestranscript, presumablythe
assertion, towe are unable determineFrom thishis contention.supporting

or roadlost, markings were altered whatwhat roadwhat items were
notthe defendant’s brief doesdestroyed. Becausemarkings were
wedestroyed,he claims was lost orthe evidenceadequately identify

to the issue.decline address
by excluding fromtrial court erredis whether theThe fifth issue

anddriving disobeyingrecklessprior convictions forevidence the victim’s
the victim’sofficer, as tickets andspeedingas well twopolicea

argues the trialThe defendant thatas a habitual offender.certification
cross-examining the victim’s wifehim frombarredimproperlycourt

driving, even after the victim’shistory of recklessthe victim’sregarding
improperlycharacter andgood“in a hisway suggestedwhichwife testified

sympathy.”invited
404(a), aof“[e]videnceRule of EvidenceHampshireto NewPursuant

for the purposea of character is not admissiblecharacter or traitperson’s
therewith on aconformity particularacted inproving personof that the

404(a)(2) bythis generalan to ruleprovides exceptionRuleoccasion.”
if it isto of the victim’s charactera introduce evidenceallowing defendant

a such ascharacter of the victim.” In casepertinentof a trait of“[e]vidence
this, drivingthe that the victim was bothwhere defendant asserts

accident, the victim’sand caused theaggressively recklesslyand thus
driving pertinentand would be aaggressivenesscharacter for reckless

(1996).Newell, 199, The of provingv. 141 201 methodtrait. See State N.H.
404(a)(2) governed byRule is Newcharacter evidence admissible under

405(a).Rule of EvidenceHampshire

405(a), may “bythe character be madeproofUnder Rule of victim’s
the an Ontestimony opinion.”to or in form oftestimony reputation byas

ofcross-examination, specificrelevant instances conduct isinquiry into
405(a). of toallowingEv. The a defendantpurposeN.H. R.permitted.

of the victim’sspecifica with instancesimpeach testimonywitness’s
testimony of put“to the basis of the the witness andexposecharacter is



444

test,his toconclusions the and not inproveto the conduct C.question.”
Kirkpatrick, 121, (2d& §Mueller L. Federal Evidence at 721 ed.

1994).Here, the record reveals that the solelyvictim’s wife testified as a
that,factual andwitness the of herpurpose testimony was to establish

house,when her thehusband left he was not late for work. She did not
testify opinionas to her or reputation peacefulher husband’s as persona

conclude, therefore,or careful driver. We that the properlytrial court
barred the from introducingdefendant ofspecific instances the victim’s
past conduct to victim’simpeach the wife’s testimony. See N.H. R. Ev.
405(a).

The defendant also argues that because the oftheory the defense
was the aggressor,that victim was ofthe evidence his forpropensity

therefore,reckless is todriving and,essential an adequate defense
405(b). 405(b),admissible under Rule Under Rule maythe defendant

introduce evidence of a victim’s character as onlysubstantive evidence
“when the victim’s character or trait of character an ofis essential element

claim, (2001)a charge, Michaud,or defense.” v. 29,State 146 N.H. 32
omitted).(quotations Character is an onlyessential element when

“character itself is an issue under 4 J.substantive law.” WEINSTEIN & M.
Berger, (J.§Weinstein’s Federal Evidence McLaughlin405.05[4]

1999).ed., ed.,2d inexample,For a damages againstaction an employer
for hiring retaining worker,or a known theincompetent worker’s
propensity for is anincompetence essential element of the claim. Id. See

(4thPiche, 706,also 1992), denied,United States v. 981 F.2d 713 Cir. cert.
(1993)508 916U.S. (citing “plaintiffs reputation honestyfor in a

element).defamation action” as where anexample character is essential
405(b)practicalThe ofapplication Rule is extremelythus limited.

Although the arguesdefendant that the victim’s reckless character
anis “essential element” hisof defense that the drivingvictim was

accident,recklessly and thecaused we have expressly rejected this
argument. Newell,See 141 N.H. at 201-02 (explaining that a victim’s
aggressive character was not an essential to proveelement a defendant’s

self-defense).claim of In this case the victim’s character trait of reckless
whiledriving, relevant to the defense of causation,alternate is anot

substantive element that the provedefendant had to in to prevailorder on
Thus,his defense. we conclude that the trial court properly excluded

regardingevidence specific acts consistent with this trait.
We next turn to the non-evidentiary First,defendant’s three issues. the

arguesdefendant that the instructingtrial court erred in not jurythe on
265:19,RSA which a maydescribes when vehicle another onpass vehicle
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statute,this andthe victim violatedthatarguesThe defendantright.the
court’sthe trialof accident. We reviewthe cause theviolation wasthat this

of discretion.exerciseforto instruction an unsustainablegivefailure an
Lambert, at(1999); 147 N.H517, also522 seeLaurent, 144 N.H.State v.

is generallyinstructionswording juryofscope andAlthough296. the
286,Dale,court, N.H.State v. 146of the trialthe discretionwithin sound

instructionrequested jurydefendant’s(2001), grantcourt “must a289 the
findinga rationalto supportif there is some evidencedefensespecificon a
(1993)Jaroma, 143, 153137 N.H.State v.in of that defense.”favor

ofor scintillaomitted). than a “minutiais more“Some evidence”(quotation
(1999).Furthermore,368, “reversalCote, 143 378N.H.evidence.” State v.

issuescovers thejury charge fairlyawhenof a verdict is unwarrantedjury
(1991).Plante, 456, 460134N.H.State v.and law of a case.”

thethat accidentestablishedtestimonyownThe defendant’s
on the left. Withoutto Scanlonpassdefendant triedoccurred when the

on the we doright,defendantpassto theattemptedthat Scanlonevidence
case,anyIn thejury.265:19 to thereadingfor RSAany groundsnot see

harms,relating competingtoissued extensive instructionstrial court
265:18, thecausation, RSA which forbidsandinterveningsuperseding

increasing until thespeedfrom hisof vehicledriver an overtaken
the instructionshim. Becausecompletely passedhasovertaking vehicle

we find theall defenserelating arguments,tofairly covered the law
ofto a sustainable exerciseRSA 265:19 instruction beexclusion of the

discretion.

non-evidentiarythe defendant’s second issue.next considerWe
from acompanionthat of his femalearguesThe defendant the exclusion

his Sixthof accident scene violatedjury’sof the view theportion
foronly case defense counsel citesright publicto a trial. TheAmendment

(1984), av. 467 U.S. 39 which holds thatGeorgia,this is Wallerproposition
publicclosed to themay completelynot bepre-trial suppression hearing

48.Id. atspecific by justifythe trial court that closure.findingsabsent
evidence,juryif on-the-scene views of werequirement toappliedEven this

of the from the scenecompanionhold that the exclusion defendant’scannot
from We thus findclosing public.of the to the view theview is tantamount

argument.no merit in the defendant’s

that his second trial and convictionFinally, arguesthe defendant
of the StateDouble ClausesJeopardyfor homicide violate thenegligent

rule, itAs is true that “doublegeneraland Federal Constitutions. a
prosecutionfrom a secondprecludes pursuingthe Statejeopardy
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stemming from the orsame conduct events acharged previousin
prosecution provided chargesthe constitute the same offense.” State v.
Nickles, (2000).673, However,144 N.H. 677 both the Federal and State
Constitutions have beenlong interpreted to aallow second trial awhen
defendant a ofprocures reversal his first conviction. See United States v.
Ball, (1896),163 U.S. 662 cited approval States,with in v.Burks United

1, 12-15 (1978); Collins,437 U.S. 609, (1990);State v. 133 N.H. 618 v.State
Prescott, 287, (1834). case,7 N.H. 288 In this the trial court’s ofvacation
the first conviction upon the defendant’s motion was the functional
equivalent aof successful appeal for State and Federal Double Jeopardy
purposes. thereforeWe affirm the court’s ruling.trial

Affirmed.

Brock, C.J., Dalianis, J.,and concurred.
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