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(ThomasP.A., and James E. FiestCraigThomas of ManchesterCraig,
brief, forCraig orally), plaintiff.on the and Mr. the

Devine, Branch, P.A., and& of Manchester E. MillsMillimet {Richard
brief, for the defendant.Eby Eby orally),David P. on the and Mr.

Inc.,Brock, defendant, from aEngland Towing, appealsC.J. The New
J.).{Brennan, arguesin Court The defendantjury Superiorverdict issued

(1) for non-by denyingthat the trial court erred: the defendant’s motions
(2)verdict; jurywhen it instructed the on thesuit and to set aside the and
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claim forplaintiffs earning capacity.lost We affirm in reverse inpart,
andpart, remand.

12, 1997,followingThe facts were at trial. On thedeveloped July
Vachon,plaintiff, Michael called the defendant to tow his broken-down

truck,vehicle. The defendant arrived at the scene with a flat bed tow and
Guillou,operator, beganthe tow truck Daniel to hoist the plaintiffs

this,automobile onto the flat bed of the tow truck. To do Guillou had to
extend the winch cable across the flat of the truck to the frontbed tow of

plaintiffsthe automobile. To facilitate this Guillou aprocess, jammed
winch,mallet handle into the of the himlocking assembly which allowed to

the cable to thepull plaintiffswithout resistance the front of automobile.
vehicle,Guillou then attached the to the front of plaintiffscable the

removed the handle from assembly beganmallet the winch and to winch
the flatplaintiffs point,automobile onto the tow truck’s bed. At some the

truck,vehicle off theplaintiffs came loose and rolled back of the tow
thestriking plaintiff.

suit,The plaintiff brought alleging negligentthat the defendant was in
maintain,tofailing properly operate, inspectand the tow truck winch.

trial, verdict,theFollowing jury general plaintiffsreturned a awarding
$50,000in thedamages against defendant.

We address first the defendant’s contention that the trial court erred
when it denied the defendant’s motion for non-suit and motion to set aside
the verdict. We will a denial of these motions where there isuphold
sufficient in the to support ruling. Dropevidence record the Anchor

(1985).Co., 675,Trust v. Fire 126 N.H.Realty Ins. 678 We willHartford
not set aside a verdict it isjury “conclusively against weightunless the of

mistake, partiality,the evidence or if it is the result of or corruption.”
Quinn (1999) omitted).Whitehouse, 186, 190Bros. v. 144 N.H. (quotations
“Conclusively against weightthe of the evidence should tointerpretedbe
mean that the juryverdict was one no reasonable could return.” Id.

omitted). Thus,(quotation we will not disturb the trial court’s decisions
denying the for non-suit and to set aside unless thatmotions we conclude
no juryreasonable could have found the defendant liable.

(1)A plaintiff claiming negligence prove:must that the defendant
(2) (3)breached;the plaintiff duty; dutyowed a that the was that the

(4)suffered an and that the theplaintiff injury; defendant’s breach was
State, 281,theproximate injury. Ronaynecause of See v. 137 N.H. 284

(1993).
evidence, non-suit,At the contendingclose of the defendant moved for a

that the failed to forth theplaintiff put provesufficient evidence to that
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breach causedanya to the or that suchduty plaintiff,defendant breached
motion, courtthe the trial stated:Denyingthe accident. defendant’s

Well, to the to decide. I’ll tellgoing up juryI it is to beguess
made, had—weas close a call as I’ve but we’veyou, it is about

said that Mr. Guilloutestimonydid have the of the officer who
had said that he had with the winch.problems

did not disclose the factWe have the fact that Mr. Guillou
handle on the hammer toapparently usingthat he had been the

theeasily pullthat he could more cablerelease the winch so
the vehicle.back to

the butproblem,We don’t know that that could have caused
Mr. Dubois believes was notsomething obviouslyit is that

tosomething happenedthe fact thatacceptable, and we have
itdown off of the truck whencause this vehicle to ride back

thatsecured and when it is obvious Mr.should have been
that vehicle would not—didn’ttestingDubois’ showed that

it, one to thatto have a with which leads believeproblemseem
andin of what —I can’t remember what Mr. Guillou saidlight
theusingthe fact that he had beenthe fact that he concealed

hammer.
not,ItipsaIt is almost in a sense a res situation. is but
tojury oughtthere’s there so that I think the hearenough

it____So, the motion is denied.[for non-suit]

the a verdict for the the defendant renewedjury plaintiff,After returned
verdict,his in the form of a motion to set aside the which wasobjection

denied.

court,conclude, trial that abyWe for the reasons cited the
to thedutyreasonable could conclude that the defendant breached ajury

injuries. Althoughthe Guillou was unavailableplaintiff, causing plaintiffs
trial, accident,to that after thetestify Tremblay rightat Officer testified

how it the handle of a malletexplainedGuillou had occurred. Guillou used
winch, thepull freelyor hammer to release the so that he could it to hook

car theplaintiffs began pull upcable onto the car. Guillou then to the
gowhen the car the of the Guillou “let of theramp, top ramp,but reached

bring bring up rampmechanism for the winch to it forward to it the and
noramp. lockingwhen he did the vehicle rolled down the There was

stop going Consequently,mechanism to take to the winch from to unwind.
basicallythe vehicle was about a or and it itup twenty thirty degree ramp

rolled down the ramp itself.” The officer also testified that there were
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inwaysseveral which Guilloucould have tested the winch to be sure that it
lock, accident,rightwould and that after the Guillou admitted that he had

been with the winch.having problems
Dubois, Guillou,The defendant’s Edward testified that inpresident,

him,reporting the accident to never mentioned that he had taken the
handle hammer it the Injammed responseof the and into winch. to the

concerned, andquestion, you taking“As far as are the handle of a hammer
winch,”the not ajamming way operatingit into winch is safe of that he

answered, far as I am“Unacceptable as concerned.”
We with the defendant that there nodisagree supportwas evidence to

either the conclusion that use the hammer to disengageGuillou’s of the
winch violated the standard of care or that it caused the plaintiffs injuries.

theconflicting testimony regarding propriety usingWhile there was of a
winch,hammer to it was for thedisengage jurythe to resolve such

conflicts.
Furthermore, we with the defendant thatdisagree expert testimony

was to demonstrate how the could therequired hammer have caused
noted,accident. As we the thatpresident takinghave defendant’s testified

the hammer it thejammingand into winch as Guillou had was
Furthermore, Officer testified that after“unacceptable.” Tremblay right

explainedthe accident Guillou that the car had rolled down the whenramp
beganGuillou to the car the because the mechanismpull up ramp, locking
stop unwinding.did not the winch from Guillou also admitted to Officer

that he had with theTremblay “having problems”been winch. We believe
evidence,that a juryreasonable could have inferred from this without the

expert testimony, jammingbenefit of that Guillou’s the hammer into the
mechanism,winch had the so thatdisengaged locking when Guillou

truck,to the car onto the the winch no functioned asattempted pull longer
have,it should and the car rolled off the truck into the plaintiff, causing

Chevrolet-Buick, Inc., 493,injuries. Kierstead v. 118 498Betley N.H.
(1978)(“a the of be inferencefinding upon mayissue causation made as an

facts”).from evidentiary
Furthermore, if jury persuadedeven the were not that Guillou’sactions

accident,in using disengagethe hammer to the winch caused the there
supportwas sufficient evidence to the claim that the defendantplaintiffs

in thenegligent failingwas to maintain winch. Guillou admitted that he
had otherhaving problemsbeen with the winch. From this and the

thatpresented, juryevidence a reasonable could have concluded the
defendant had failed to the winch and that theproblemscorrect with
failure of the winch the accident.caused
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court erredthat the trialargumentto defendant’sWe turn now the
earning capacitylost claim.plaintiffsthe on thejuryitwhen instructed

lostplaintiffsto exclude thetrial, moved in liminePrior to the defendant
trial, theAt plaintiffThe court denied the motion.earning claim.capacity

whichperson impairmentwholepercenthe had suffered'» fiveargued that
jury, plaintiffsto the counselclosing argumentInaffected his work. his

capacity:following earningto lostthe method calculatesuggested

as toNow, yourselvesof betweenways figuringthere’s a lot of
theylife how arethe of his andearnings are for resthow his
look atway you could itthis Oneby injury.to be affectedgoing

a$12,000 yearisyear, percenta fivemaking $500is if he was
$20,000. could do it.way youThat’s oneforty years, that’stimes

juryinstructed theThen, the trial courtobjection,over the defendant’s
that“[a]ny wagesfuturethat, in it should considerawarding damages,

injured.”had not beenhave earned if hewouldplaintiff probably
jurymisled theargues chargethat thisOn the defendantappeal,

unsupported bythatrecoveryof wastheoryit aprovidedbecause
agree.Wecompetent evidence.

recoverable for lossinjuries damages“In of tort for arepersonalactions
of wages... the whichby [theof to earn measured the amountcapacity

of his hadperiod disabilityearned theinjured duringwould haveperson]
234, (1941);242-43 seeShattuck, 91 N.H.Dowlinghe not v.injured.”been

(1979).(Second) § 906 comment c at 461of Tortsalso Restatement
damagesof to beno rule to the amountWhile there is fixed calculate

ofcapacity, mayor diminution of the trier factearningrecovered for loss
a of the theinjury,that tends to show that as resultconsider evidence

impaired ormoneyto in the future has beenplaintiffs ability earn
proventhe need not be with mathematicaldamagesdiminished. While

to warrant a forcertainty, recovery“most courts hold that in order
actions, impairmentin theearning personal injuryofimpairment capacity

orcertaintyof must be shown with reasonable reasonableearning capacity
will the topermit juryand there must be evidence whichprobability,

Annotation, Sufficiencyarrive a value of the loss.”pecuniaryat of
Evidence, Action, EarningIn Personal To ProveInjury Impairment of

88,Thereon,Juryto Warrant Instructions to 18 A.L.R. 3DCapacity and
(1968).97

considered,of a there must beproof permanent injury mayWhile be
caused, in,least the orphysical injuryat some evidence that resulted

earning power. See v. General Motors 973McKnight Corp.,diminished
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1366, 1370 (7th 1992), denied, (1993);F.2d Cir. cert. 915507 U.S. Gorniak
(3d 1989).481,v. Passenger Corp.,National R.R. 889 F.2d 484 Cir. There

is no for impairmentbasis an instruction on a future of earning capacity
claim of permanentwhere there is evidence a but noinjury, suggestion of

injuryhow the orwould could affect the toplaintiffs power money.earn
Co., 462,v.Dudley State Farm Mutual Automobile Ins. 255 So. 2d 467

(La. 1971); Mulkins,&App.Ct. Louisville Co. Bd. Health v.Jefferson of
1969).849, 853 (Ky.445 S.W.2d Ct. App.

The notplaintiff presentdid evidence in this case sufficient to show that
injurieshis would aprobably earningcause loss of Thecapacity. plaintiffs

testified,witness,expert Berg, GUIDELINES,Dr. the AMA thatciting the
plaintiff five percentsuffered a whole person impairment. plaintiffThe

experiencedtestified that he whenpains doing drywall, but that he had
just through it.” He also testified that he experienced“work[ed] whenpain
doing However,other kinds of work requiring heavy lifting. while Dr. Berg
testified that the plaintiffs testimony regarding problems drywalldoing
work, construction,general and factory production work would be
“consistent” with his there noinjury, was medical or lay testimony
supporting the the plaintiffs capacity livingconclusion that to earn a doing

work, work,drywall work,electrical andconstruction andsurveying
engineering work had at a injuries.diminished as ofconsequence hisall
Contrary brief,to plaintiffsthe assertion in testifythe he did not at trial

longerthat he could no do this kind of work because of painthe and
discomfort it in his groin.created back and

Furthermore, plaintiff shortly accident,while the testified that after the
he returned to to a inpursue degreeschool civil didengineering, he not
testify that he toreturned school because his injury prevented him from
continuing to kind workdo the of he had done toprior the accident.
Moreover, Dr. did notBerg provide any testimony linking plaintiffsthe
injury to his current aemployment computer-assistedas drafting
operator, plaintiffand the himself testified that his injury does not

circumstances,interfere with his current Underwork. these we conclude
plaintiffthat the failed to that hisprove injuries have caused a diminution

in ability McKnight,his to make a F.2dliving. 973 at 1370. It was therefore
toinappropriate juryinstruct the on the plaintiffs earning capacitylost

claim.
The plaintiff suggests jury erroneous,that even if the instruction was

we should nevertheless affirm the decision disagree.below. We

jury requiresWhether a instruction reversal a two-step inquiry:is
(1) was the soerror substantial that it could the juryhave misled
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(2)and, that thelaw; so,if can the showappelleeapplicabletheregarding
525,146 N.H.Piper,the below. Francoeur v.did affect outcomeerror not

noted, the trial court’s(2001). first as we haveprong,theRegarding531-32
ofdamages for lossjurythe could awardsuggestedinstruction that
toevidencefact that there was insufficientdespite theearning capacity,

Thus, jurymisled theclearlythe instructiona claim.support such
thebecauseRegarding prong,law. the secondapplicabletheregarding

verdict, theit is to determine whetherimpossiblegeneralrendered ajury
earning capacity. plaintifffor Thedamagesincluded lostawardjury’s

form,verdictrequest specialdid not athe defendantsuggests that because
preserved plaintiff,not for Theproperly appeal.wasargumenthis

we beenhowever, and havesupport proposition,no to thisauthoritycites
that thesay certaintywe withany.to find Because cannotunable

award, wedamagehad no effect on the jury’sinstructionerroneous
Seedamages.for a trial ondamagethe award and remand newreverse

(1986).Co., 532, 537128Realtyv. Trust N.H.Welch Gonic
notice but not briefedby appealAll the defendant in his ofissues raised

(1998).648, 652Mountjoy, 142 N.H.are deemed waived. State v.

part;in in remanded.part; reversedAffirmed

Duggan,Nadeau, JJ.,Dalianis and concurred.
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