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Greene, P.L.L.C., (.ArthurofDewhurst & Bedford G. Greene and Glenn
brief,Perlow on the orally), plaintiffsA and Mr. Greene for William and

Melanie Tidd.

P.C.,McLaughlin Law of Laconia L.Office, McLaughlin on the{Janice
and Patriciaorally), plaintiffsbrief for Scribner and Richard Humphreys.

Sessler, P.A.,Fitzgerald & of Laconia N. Sessler and Margaret{James
brief,Sova McCabe on the and Ms. Sova orally),McCabe for defendant

ofTown Alton.

Hoover,Law Arthur W. of Alton W. Hoover on the{ArthurOffices of
and orally), partybrief for the third respondents.

J.)Broderick, {Perkins,J. The Court vacated the ofSuperior decision
(ZBA)the Town of Alton Board ofZoning Adjustment granting a request

a thespecial exception partyfor to third Richard andrespondents, Gaye
WeHolt. affirm.

The followingrecord the facts. The Holts own asupports forty-four acre
of land a alongtract located rural districtzoning Countywithin Road in
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andTidd, ScribnerPatriciaMelanieandWilliamplaintiffs,Alton. The
1998, HoltstheIn Septemberabutting property.ownHumphreys,Richard

Ordinance,Zoningof Altonthe Townunderexceptionfor a specialapplied
on their land.400, 420, develop campgroundatoarticle section

Section 420 states:

appropriatebenota use that wouldisSpecial ExceptionA
zoneathroughout particularrestrictionor -withoutgenerally

duration,area,number,which, as to theif controlledbut
thepromotewouldneighborhoodto thelocation or relation

health, welfare----safety, generalandpublic

thefind that allmustBoard, application,in of thec. The review
are met:conditionsfollowing

with thein accordancebeen submittedI. That a hasplat
in 420b....criteria Sectionappropriate

location for the use.an appropriatesite isspecificII. The
in thevaluepropertyis found thatIII. No factual evidence

land uses.incompatiblereduced due todistrict will be
onfrom abutters basedobjectionvalidIV. There is no

fact.demonstrable
toor serious hazardno undue nuisanceV. There is

locationtraffic, including theor vehicularpedestrian
parking.and off-streetdesign waysand of access

and utilities will beand facilitiesAdequate appropriateVI.
of theproper operationto insure theprovided

oruse structure.proposed
sanitary sewagefor andadequateVII. There is area safe

supply,and anddisposal water
consistent with theuse or structure isproposedVIII. The

intent of the Masterordinance and theof thisspirit
Plan.

added.)(Emphasis
campsites,136plan showingincluded aapplicationThe Holts’ initial

Road.Countyandcampsitesbetween theseventy-five-footwith a buffer
that “there valid[was]on the groundsZBA denied the applicationThe

noise, destroy... wouldtraffic and smokeon the fact thatobjection based
“a seriouspresentedthe proposalfeatures” and thatneighborhoodthe

to... a threatto traffic [and]undue nuisance vehicularhazard and
the Holts’ZBA deniedrehearing, againtheAfter apedestrians.”

application.
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1999, ZBA,In the Holts a revised to theMay applicationsubmitted
campsiteswhich reduced the number of to 100. The ZBA held aproposed

whether, Dover,on issue of underhearing Citythe threshold Fisher v. of
(1980),120 it the application.N.H. 187 should consider merits of the It

voted not theaccept application planto second because the was not
“materially campgrounddifferent” from the in the initialproposed
application.

1999,In June the a third aapplication planHolts submitted with which
also 100 campsites, expandedcontained but the zones andbuffer
redesigned the interior roads. The ZBA concluded that thepark’s changes

significantbetween this and the first applicationsubmission were and
voted Aapplication Julyto hear the on its merits. was held in 1999hearing

abutters,at which the plaintiffs, againstseveral testified theincluding
addition, a theproposal. In traffic testified about hazards ofengineer

traffic,increased and a real estate theappraiser negativetestified about
onimpact values.property

At the of the ZBA voted thehearing, grant requestedconclusion the to
(1)special subject to conditions: theexception approval bycertain

(DOT)andplanning department transportationboard of “for traffic
(2) restrictionregulations”; parkof to the areacampground occupants

boundaries;only, trespassing signs alongwith no theposted campground’s
(3) of permits.and all State and local The areceipt soughtabutters

arehearing report byand submitted a consultant asmeteorological
additional to prove poseevidence that noise and smoke would still a
problem revised plan.under the The ZBA denied their request.

court,plaintiffs appealedThe to the thesuperior which vacated ZBA’s
decision. the threecomparing applications,After Holts’ the court ruled
that the decision to thirdaccept applicationZBA’s the for review was

proveunlawful because the Holts did not either a changematerial of
affectingcircumstances the merits orapplication’s a material difference in

use from the first two The court theapplications. changesstated that
contained third notapplicationin the did address the concerns raised by
the ZBA in of the application.its denial Holts’ first

that,the trial court theAdditionally, assumingfound even ZBA
merits,properly considered the third on its its decisionapplication was

both unlawful and unreasonable the for a specialbecause conditions
exception were not met. the court held ZBA’sSpecifically, that the decision
was law 420contrary Zoning §to because “Alton Ordinance does not
permit grantthe the a special exceptionZBA discretion to when a
nuisance or hazard hasserious been identified.” The court cited the ZBA’s
concerns and pedestrian safetyover traffic as nuisances and serious
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DOT wereboard orhazards, only planningif thewhich would be resolved
objectionscourt cited theruling,its thesupportto take action. To further
consultantmeteorologicalaabutters, evidence fromof the uncontroverted

area,noise on thethe effect of smoke andthe winds andprevailingabout
requestThe Holts’be created.traffic hazards that wouldand the serious

denied, followed.appealand thisfor reconsideration was
(town) that theargueof AltonOn the Holts and the Townappeal,

thirdto review thein the ZBA’s decisionvacatingcourt erredsuperior
inthat the court erredargueThe Holts alsoon its merits.application

unlawful andwasgrant special exceptionthat the of theruling
unreasonable.

by RSA 677:6governedthe ZBA decision isThe trial court’s review of
(1996). statute, fact are tofindings presumedto the ZBA’s ofPursuant this

reasonable, onlywill be set asidelawful and and its decisionprimabe facie
ofby probabilitiesthe the balancepersuadedif it is unlawful or court is

Concord,677:6; 144Hannigan CitySee RSA v.that it is unreasonable. of
(1999). it is68, the trial court’s decision unlessupholdN.H. 70 We will

144 N.H.Hannigan,erroneous.unsupported by legallythe evidence or is
at 70.

the ZBA considered theAssuming, deciding, properlywithout that
merits, theapplication supportsthird on its we conclude that the evidence

ruling grant special exceptiontrial court’s that the ZBA’s decision to the
zoningunlawful. In aconsidering grant special exception,was whether to

forth within themay vary any requirementsboards not or waive of the set
Land Use Assoc. v. Newapplicable zoning ordinance. New London

(1988).Board, 510, Moreover,London 130 517-18 there mustZoning N.H.
allfindingssufficient evidence before the to favorable onsupportbe board

TownBarringtonof the ordinance’s East Owners’Assoc. v.requirements.
(1981).627,Barrington, 121 630N.H.of

conditions that theZoning eightSection 420 of the Alton Ordinance lists
Specifically,board find for an to bezoning application approved.must

eight planfive and that theparagraphs require, respectively, proposed
“no or to or vehicularpresents pedestrianundue nuisance serious hazard

and is of Alton ordinancespirit zoning]traffic” “consistent with the [the
that theseand the intent of the Master Plan.” The trial court found

met, thenoting testimonyconditions had not been that the ZBA heard that
that “wouldproposed would create “serious traffic hazards”campground

by takingbe resolved the Board the NHDOT actedonly Planning and/orif
land, Theredesigning the intersection and some trees and brush.”pruning

hazards, notplancourt concluded that because of the traffic the would
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health,the“promote public welfare,”andsafety, general byas required
ordinance,zoningthe and thus would not be “consistent the spiritwith of

ordinance.”[the]

The evidence this conclusion.supports engineer,A traffic appearing
Tidds,on behalf of the testified that the acampground generatewould

volume,significant increase in traffic causing a serious at theproblem
intersection,Reed 11A where bythe view is obstructedRoad/Route

vegetation and the horizontal curve of the presentedroad. He evidence
that the sight-distance deficiencies at the intersection do not meet the
standards articulated theby American Association of State andHighway
Transportation AlthoughOfficials. he stated that the problem was
solvable, he thatopined any requiresolution would control certainover

forprivate property remedial alterations. He further stated that the
obligation was with the to secureproject proponent rightthe to make
necessary alterations on that toproperty, proposalmake a to the DOT
and, upon DOT toapproval, actually accomplish physicalthe alterations.
Nevertheless, the ZBA thegranted special exception without such a
proposal, leaving resolution of the to otherproblem State and local
officials. by grantingWe conclude that the facespecial exception in the of

hazards,serious traffic the unlawfullyZBA waived or varied the conditions
zoningof the ordinance.

The Holts further the trialargue erroneouslythat court failed to
compare the effects of theirpotential plan with the effects usespermitted

Thus,in the zone have. on themight issue of whether the proposed project
would create an undue ornuisance serious hazard to orpedestrian

traffic,vehicular they assert that the was theproper inquiry whether
traffic conditions created by campgroundthe will cause a nuisancegreater
than would bybe created uses withinpermitted the zone. Since the Holts

contention,authorityno to thissupportcite we conclude that this
argument is without merit.

Affirmed.

Brock, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.


