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McDowell,Osburn, F. III andP.A., of (Joseph& ManchesterMcDowell
brief), the plaintiffs.D. on the forMark Morrissette

(EricaBranch,Backus, LLP, ofSolomon, ManchesterRood &Meyer,
brief), Dover Co-the for defendantsA. Backus onBodwell and Robert

America,ofSoftball AssociationLeague, AmateurRecreational Softball
Grill, Imports, Martel-RobergeandThompsonBar andSportsDaniel’s

Post #47.LegionAmerican

Concord, Bollinger FowlerLLP, of for defendantHatfield,&Upton
otherbysubmitted the defendants.Company, joins the brief

Allen, aDuggan, Gary appeal SuperiorJ. The Carol andplaintiffs,
(T. J.)Nadeau, negligencecounts of their actiondismissingorder allCourt

Allen hit in the headinjuries suffered when Carol wasseeking recovery for
We affirm.by errantlyan thrown softball.

13, 1998, CarolSeptemberOnplaintiffs allege followingThe the facts.
game whenin a recreational softballparticipatingwas whileinjuredAllen

to first base.in the head as she ranan thrown softball struck hererrantly
co-recreational,adult,of softballslow-pitchwas angame partThe

tournament.
organizations associated with the softballThe defendants are all

ofwere defendantplaying partThe teams in the tournamenttournament.
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Dover Co-Recreational Softball League (league), bywhich is sponsored
Association, (ASA).defendant Amateur Softball Inc. The ASA

promulgates govern play leagues.rules that the of its member The teams
playing in this particular game sponsored bywere defendant Daniel’s

(Daniel’s)Sports Bar and Grill and defendant Thompson Imports
(Thompson). sponsors providedTeam t-shirts for the players. gameThe

bywas onplayed a field owed defendant Martel-Roberge American
(AmericanLegion Post Legion).#47 Defendant FowlerBollinger

Company provided liability(Bollinger) coverageinsurance for the league,
ASA, Legion,the American the Daniel’s team and the Thompson team.

On day plaintiff injured,the the was she playingwas for the Daniel’s
team in one-pitch rules,a tournament. As set forth in ASA official the
softball used when women batted was smaller than the softball used when
men batted. use ofThis different balls is intended to allow the women to

more competitively recommend,hit the men. Thewith defendants did not
provideor helmets for arequire players. Although slow-pitch undergame

the ASA playedofficial rules is with five men and five women for each
team, gamethe Septemberon 13 was played with seven men and three
women on each team.

When batting 13,for the first time on September Carol Allen hit a ball
Atoward male forshortstop. player the team fielded theThompson ball

throw,it however,and threw toward Hisfirst base. was inaccurate and
result,struck Carol Allen in the head. As a sufferedshe head and brain

injuries that caused cognitive including impaireddeficiencies Atspeech.
the time of the theinjury, plaintiffs allege the smaller ball was used and
Carol was wearingAllen not a helmet.

The plaintiffs subsequently filed a writ alleging several counts of
First,negligence. the plaintiffs allege that the andleague Daniel’s acted
whennegligently they conducted the softball allgame utilizing“without
safetyreasonable toprecautions including recommending,but not limited
orrequiring, providing batting helmets for the lessplayers, using

,dangerous softballs, and maintaining proper player ratios.”male/female
plaintiffsThe further allege that ASA breached its toduty promulgate and

enforce rules that required batting helmets to worn in games,be softball
use of a dangerousless softball and each team to withplay five men and

women,five and to otherwise minimize the risk to ininjury participantsof
games.co-recreational softball The plaintiffs allegealso that ASA “had a

warn,duty advise,to inform and instruct its regardingmembers the risk
of injury participantsto in co-recreational gamessoftball and the manner
in which such risks could be minimized.” As for the Legion,American the
plaintiffs field,claim that as the owner of the softball it a toduty“had
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toplayed pursuantits field weregames played onrequire that softball
participants.”minimized toinjurywhich the risk ofand in a mannerrules

vicariously liable for theThompsonthat “isallegefurtherplaintiffsThe
theerrantly throwing Finally,in the softball.”shortstopof itsnegligence

servicesBollinger managementriskplaintiffs providedthat becauseallege
ASA, the Daniel’s teamleague, Legion,the Americanto its insureds —the

inform,warn, advise,dutya“Bollinger had tothe Thompsonand team—
to in co-injury participantsthe risk ofregardinginstruct its insuredsand

risks could bethe manner in which suchgamesrecreational softball and
minimized.”

among otherarguing,the casemoved to dismissAll of the defendants
Allen from the inherentduty protectno to Carolthings, theythat owed

Ingame.the softballher inparticipationthat arose out ofinjuryrisks of
thesole basis forargued thatplaintiffs “[t]hetheobjection,their
theofprimary assumptionthe doctrine ofmotion to dismiss isDefendants’

ofassumptionof primarythat the doctrineplaintiffsThe maintainedrisk.”
court, in“participantsthereforeby this andrejectedthe risk has been

Theythe sport.”inherent indo not assume the risksrecreational activities
not thewhether oranalysis to determineargued “appropriatethe

solely by therecovery governedbeare entitled to shouldPlaintiffs
statute, R.S.A. 507:7-d.”faultcomparative

plaintiffs’theorder, trial court first considered whetherIn its the
itsnegligencethe ofThompson vicariouslyis liable forallegation that

be The court ruledmay granted.a which reliefuponstated claimshortstop
to refrain fromduty participantsnot a to otherparticipantsthat do owe

known, reasonablyorare apparentevents which“injury-causing
“inratherconsequences participantsof the butparticipation”foreseeable

to refrainduty participantsa to otherrecreational events owesporting
the othermay injureor intentional conduct [thatfrom reckless
shortstopplaintiffs alleged Thompson’sthe thatBecauseparticipants].”

errantly threwintentionally,not or when henegligently, recklesslyacted
ball, concluded, cannot be held“Thompson Importsthe courtthe

of case.”under the circumstances thisvicariously liable
theplaintiffs’ allegations thatThe trial court then examined the

to takenegligentwere for various failures measuresremaining defendants
in co-recreationalthe risk of toinjury participantsthat would reduce

ASA, Daniel’s, andleague,ruled that thegames. The courtsoftball
field,as owner of theLegion,and the AmericanThompson, sponsors,as

recklessly] intentionallyor“a to refrain fromplaintiffs dutytheowed
oracting recklesslyto a Rather thanparticipant].”causing injury

theof the court thatintentionally injury,to create a risk observed
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defendants’ alleged conduct involved the ofordinary injuryrisks inherent
in playing recreational softball. Because the plaintiffs allegefailed to
anything “about the defendants’ conduct changedwhich the obvious and
inherent the plaintiff get byrisk that could hit a ball during the softball
game and that she ifinjurycould sustain serious she tofailed wear a
helmet,” the court concluded that writ toplaintiffs’ failed state claimany

whichupon granted.relief could be theAccordingly, trial court dismissed
all counts the plaintiffs’of writ.

appeal,On the plaintiffs argue that the trial court by applyingerred the
assumption doctrine,doctrine of of Applyingthe risk. the plaintiffsthe

contend, was error because under law,New Hampshire common the
doctrine was tohistorically applied only employer-employee relationships

supplanted altogetherand legislaturewhen the the comparativeenacted
(1997).fault statute. See RSA 507:7-d

“The ofstandard review in considering a motion to dismiss is whether
the plaintiff’s allegations reasonablyare ofsusceptible a construction that

permit Comm’r,would recovery.” Dobe v. Dep’tN.H. &Health Humanof
Services, 458, (2002) omitted).147 N.H. 460 (quotation The inallegedfacts
the plaintiffs pleadings are assumed true and all arereasonable inferences

the lightconstrued in most favorable to the Id. willplaintiff. upholdWe the
granting of a motion to dismiss when the facts do notpled constitute a
basis for legal relief. Id.

I. Comparative Fault Statute

We first examine the faultcomparative uponstatute and its effect
507:7-d,common negligencelaw actions. RSA in part, states:

Contributory fault shall not recoverybar in an action by any
plaintiff or plaintiffs legal representative, damagesto recover

death,in tort for personal injury or property damage, if such
fault was greater defendant,not than the fault of the or the
defendants in the ifaggregate recovery againstis allowed more

defendant,than one damagesbut the awarded shall be
proportiondiminished in to the ofamount fault attributed to

the plaintiff by general verdict.

law,At common plaintiffs contributorya anegligence was complete
Hollinracke,bar to the ofrecovery damages. 764,See v.Lavoie 127 N.H.

(1986) statute).769 (interpreting comparativepredecessor negligence “[I]n
an effort to allocate more theequitably responsibility injuriesfor due to

on ofnegligent part lawsuit,”conduct the on bothparties sides of a the
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Thus,Id. “[t]hestatute.negligencecomparativeenacted thelegislature
abynegligence triggerediscomparativeofthe doctrineofapplicability

innegligentlyhas not actedplaintiffaId. Whereplaintiffs negligence.”
and thecontributory negligencenothere isinjury,her owncausing

fault statutecomparativeId. Theapply.notfault statute doescomparative
that Caroldo not claimdefendantsin case because theapply thisdoes not

rather, they argue thatinjury;her owncausinginnegligentlyactedAllen
be injuredthe that she wouldher riskduty protect againstnoowed tothey

thrown softball.errantlyanby

the RiskAssumption,II. of

theofassumptionofof the doctrineapplicabilitythenext determineWe
termon what thedisagreeand the plaintiffsdefendantsrisk. The

in this case.appliedit bemeans and how shouldof the risk”“assumption
of thehistorythe and various usesissue, examinethis we mustTo resolve

of the risk.”“assumptionterm

expressto distinctof risk” has been used“assumptionterm theThe
sources, awhich whentheories, applydifferentlaw derived fromcommon

Bohlen,Seeto risks.particularhas herselfknowingly exposedplaintiff
(1906);Risk, 14, 15-30 see alsoL. Rev.20 Harv.Voluntary Assumption of

(5th68, 480-98 ed.§Torts atKeeton, and Keeton onP. ProsserW.
(1) a1984). by the term are:concepts encompassedlegalThe three distinct
(2) aa negligence;in herself to defendant’sexposingconsentplaintiffs

causesplaintiffs negligencewith a whichnegligence togetherdefendant’s
(3) ainvoluntary participationplaintiff’sand aplaintiff injury;the

dutyno tothat a defendant owesactivity with known risks suchreasonable
from risks. See Forondaagainst arisingharm thoseplaintiff protectthe to

2001).(Haw.Club, 826, App.833 Ct.Boxing 25 P.3dv. Hawaii Intern.

risk,of when aassumption appliesthetheory, expressThe first the
defendantreleasingof ainjury by expresslyassumes the riskplaintiff

Assoc., 128liability Kartingfor See Barnes v. N.H.negligent acts.from
(1986). for102, theory, a defendant is not liableN.H. 106 Under this

theexposea who consents to herself toinjuries by plaintiffsuffered
Hampshire generallyId. New lawnegligence. Althoughdefendant’s

liability negligenta forplaintiff releasinga from defendant fromprohibits
byconduct, expresslyin a can consentplaintifflimited circumstances

by negligence.a defendant’sinjuryto the risk of causedcontract assume
(2001). toMacDonald, 263, For a plaintiff147 N.H. 267See Dean v.

risk, “clearly thespecificallythe release must andassume such indicate^
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intent liabilityto release the defendant from personal injury byfor caused
omitted). defendant,the defendant’s negligence____” (quotationId. A

however, will not liabilitybe released from when the of thelanguage
anycontract raises doubt as to plaintiffwhether the has toagreed assume

the risk Melton, 416,of a defendant’s See v.negligence. Audley 138 N.H.
(1994); Shaka, (1941).418-19 v.Papakalos 265,91 N.H. 267-68 Because a

plaintiffs contract areleases defendant from itliability theory,under this
completely bars a plaintiffs recovery, comparativeand therefore the fault

Keeton,statute does not See atapply. supra 496-97.

risk,The second thetheory, secondary implied assumption of the
toapplies situations where a defendant a dutybreaches of care owed to a

plaintiff and plaintiff dutythe also breaches a of care she owes to protect
against Railroad, 474,herself the harm. See v.Robinson 85 N.H. 475-76

(1932). Although theorythis is more toaptly contributoryreferred as
has, times,negligence, the court at used the term of the“assumption risk”

to plaintiffs voluntary encounter, not,describe a whether ornegligent
a bywith known created adanger Vidal,defendant’s 86negligence. See
at statute,N.H. 6-7. Prior to the enactment of the comparative negligence

a plaintiff who was negligent voluntarily encountering dangerin a known
Sullivan, (1954).recovery. 305, 308was barred from See Brosor v. 99 N.H.

hand,While on the other plaintiff voluntarilya who encountered a known
danger but acted toreasonably was entitled recover. id. theSee Under
comparative statute,fault a defendant is not liabilityrelieved from for

duty; instead,a abreaching plaintiffs contributory negligence comparedis
to the defendant’s negligence to fault inapportion causing the plaintiffs
injury. 507:7-d; 593, (1997);See RSA Townsend v. Legere, 141 N.H. 594-95

Lavoie,see also 127 N.H. at 769 (interpreting predecessor comparative
statute). above, defendants,negligence case,As we noted the in this do not

allege that Carol Allen acted negligently comparativeand therefore the
fault statute does not apply.

theory,The third the primary implieddoctrine of theassumption of
risk, applies plaintiff voluntarilywhen a and reasonably enters into some

defendant,relation a plaintiffwith which the reasonably knows involves
certain obvious risks such that a duty protectdefendant has no to the
plaintiff against injury bycaused those risks. See Larsen v. Pacesetter

Inc., (Haw.Systems, 1273, 1992);837 York,P.2d 1290-91 Goodale v. 74
(1908).454,N.H. 455 For lightin of theexample, “strenuous” nature of a

game,basketball a gymnasiumthe owner of had toduty protectno a
basketball player ordinary beingfrom the risk of by“knocked backward

opposingan andplayer” falling onto bleachers participatingwhile in the
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(1940).78, impliedAssociation, primaryThis91 N.H. 79v.Painegame.
this Theargue, to case.doctrine, appliesof risk the defendantsassumption

where isonly therehowever, appliesthis doctrinecontend thatplaintiffs,
1,Errol, 6-7v. 86 N.H.See Vidalrelationship.employer-employeean

ofthat, the relation(1932) (“It outsidesettled in this stateis now well
not conclusiveservant, the risk isdoctrine]the of[assumptionandmaster

recover.”) and applydefinecomprehensivelyto Toplaintiffs] rightof [a
rule, origins of the doctrine.must trace theno-dutythis we

v.context. See Kambourin the master-servantoriginatedThe doctrine
law,(1913). to33, priorIn commonRailroad, earlyN.H. 41-4577
reasonablyto todutyone owes a actdeveloping principlethe tort that

thatdeveloped principlea contractinjury,from the courtsprotect others
id. atto his with others. Seeduty according agreementone owes a to act

contract, ofThus, dutycreated the testby36-37. the relation was“[w]hen
theto whether the defendant did anddanger inquireas to a wasparticular

context, wherenot know it.” Id. at 39. In the master-servantplaintiff did of
contract, a masterbrought together bythe and his servant weremaster

at 40. the otherduty dangers.owed no as to known Id. Onhis servant
hand, contract,by the fact that therelationshipwhen a was not created

notdanger voluntarilyof the and encountered it did barplaintiff knew
on the ofmerely evidence to be considered issue therecovery, but was

of tortplaintiffs adoption principle,Id. at 39. Even after thenegligence.
however, byof werebrought together bythe duties those contract defined

However, relationshipat when “was nottheir contract. See id. 37-38. the
contract], in[bycreated the test determine either waspartyto whether

ordinaryto maninquirefault was whether he did what the would have
done to avoid the accident.” Id. at 39.

1900’s,By early duty by changed.the the owed a master to his servant
(1909).365, time,ByGenest 75 N.H. 367-68 that “thisCompany,See v.

dutycourt that it is the master’s to maintainha[d] held both
ordinaryin in the maninstrumentalities the condition which would

do injuriesmaintain them and that servants not assume the risk of caused
(citationsKambour, 45by omitted);his misconduct.” 77 N.H. at see also

Genest, 367-68; Goodale, court, however,75 N.H. at 74 N.H. at 455. The
“assumption analyzingcontinued to the of the risk” label whenapply cases

knew of theplaintiffthat describe two distinct theories —a who risks
it,negligence voluntarilya defendant’s and encountered seepresented by

Sullivan, 305, (1954),99 N.H. 308 and a defendant who owed noBrosor v.
risk, Tasker,plaintiff light Englandto a in of a see v. 129duty particular

(1987).467,N.H. 470
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law,Under presentour when a defendant breaches a duty owed to a
plaintiff plaintiffand the danger presentedknows of the aby defendant’s
negligence and voluntarily it,encounters the maydefendant heldbe liable.

Brosor,See 99 atN.H. 308. The fact that the plaintiff knew of dangerthe
not,voluntarily itself,and encountered it does in and of plaintiffbar the

recovering rather,from for her injuries; this fact “merelyis evidence beto
considered with other relevant facts on the issue of plaintiffs[the
negligence].” Kambour, 77 N.H. at 49. Use of the term “assumption of the
risk” to non-negligent recoverybar a plaintiffs merely because she knew
that a dutydefendant breached a rejectedowed to her has been repeatedly

court,by this plaintiffwhich has held that a notdoes assume the risk of
injury bysimply knowing voluntarilyof and aencountering byrisk created
a Vidal, 6-7;Brosor,negligence.defendant’s See 86 N.H. at 99 N.H. at 308.

When, however, a no dutydefendant owes to a inplaintiff light of a
risk,particular the defendant be plaintiffcannot held accountable to a who

injuredis upon plaintiffs voluntarythe encounter with that risk. See La
John, 319, (1943)Fontaine v. St. 92 N.H. 321 (employer dutyhad no to

warn employee precariousnot to so a“occupy whenposition” employer
could not “have thatanticipated any [employee] would in such a[act

words,way]”). In other a dutydefendant who has no cannot negligent.be
(1993).v. Management Co., 653, Moreover,Walls 137 N.H. 656Oxford

contention,tocontrary plaintiffs’the comparativethe fault statute does
not thissupplant common-law doctrine because a plaintiffs fault is

inirrelevant whether a adetermining duty.defendant has It is this third
theory that applicableis here.

III. Defendants'Duty

theory,Under this we must duty anydetermine what if the
defendants protectowed to Carol Allen to againsther the risk that she
would be injured when she in theparticipated game.softball The

they dutydefendants that noargue owed to protect againsther the risk
she mightthat be ainjured when struck her head because that wassoftball

an ordinary softball,risk of aplaying co-recreational activityreasonable in
voluntarilywhich she participated. We conclude that when Carol Allen

voluntarily played activitysoftball—a reasonable that she knew involved
dutyobvious risks—the no protectdefendants had to her against injury

caused by those risks.
However, if is duty protecteven there no to a plaintiff against ordinary

risks, we addressmust the standard of care that co-participants, sponsors
and organizers owe to inparticipants sportsrecreational activities when
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a of caredutyoweGenerally, “personsare alleged.risksextraordinary
onlyconduct andby theirforeseeably endangeredareto those whoonly

made conductlikelihood theor hazards whoserespect to those riskswith
135 N.H.Leasing Corp.,AutoManchenton v.unreasonably dangerous.”

omitted). theDetermining(1992)298, (quotation304 and brackets
case, i.e., duty upon a defendantplacedtheparticularof care in astandard

v. 127circumstances, Young Clogston,questiona of law. Seegiven isunder
of340, (1985);Walls, againstThe standard care137 N.H. at 656.N.H. 342

one,”essentially objectiveanis “iswhich a defendant’s conduct measured
aRussell, 76, (1960), defined as how77 and “isv. 103 N.H.Bernard

circumstances,” v.Gelinasmight act under the samereasonable man
154, (1988)Co., 131 N.H. 161Prop. Liability& Ins.Metropolitan

omitted).(quotation
of care thatargue adoptThe that we should a standarddefendants

for orsponsors and liable recklessparticipants, organizersholds
only. adoptedhave this standardintentional conduct Several other courts

696, (Cal. 1992);Jewett, 711Knightfor v. 834 P.2dof care Seeparticipants.
(Mass. Fell,Clark, 94, 1989); 502v. 537 97 Turcotte v.Gauvin N.E.2d

1986).(N.Y.964, Raising permit recovery onlythe toN.E.2d 968 standard
actpermit participantsor intentional would towhen conduct is reckless

liabilityand for theirunreasonably escapeunder the circumstances
conduct, immunity wrongfulthus for a defendant’snegligent providing

todayconduct. “The of is that where there isprevailing rule torts
isnegligence corporation liability Immunityan individual or a follows.by

722, (1974)Manchester,the rare Merrill v. 114 N.H. 728exception.”
(citation 388, (1973).omitted); Ross, 113 396Sargentsee also v. N.H. We

ofadopt bythus decline to the standard care theproposed defendants.
defendants, however, that,argueThe “recreational athletic activities

be We that thewould chilled without a recklessness standard.” believe
standard, and is suitable fornegligence properly applied,understood

athletic the of a participant,recreational activities because conduct
or is the that asponsor organizer againstmeasured conduct reasonable

in theparticipant, sponsor organizer engageor would under
Co., 28,501 33circumstances. See Lestina v. West Bend Mut. Ins. N.W.2d

(Wis. (Nev. 1994).1039, 10431993); v. 877P.2dGrundmeyer,Auckenthaler
Participating sport gives “commonly appreciatedin a rise to risks which

and of the of the flowsport generallyare inherent in arise out nature and
Belmont, 546,v. 143 553Hackingfrom such Town N.H.participation.” of

(1999). are inordinary activityRisks that outside the of the involvedrange
however, dosport, participation.the not flow from See id. atreasonably

terms,Thus,553-54. in a orordinary negligence participant, sponsor
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organizer “who onlycreates risks that are ordinary sportnormal or to the
acts a person prudenceas reasonable of ordinary under the

(N.J.v. 368,circumstances.” Crawn A.2dCampo, 630 373 Ct.Super. App.
1993) omitted),Div. (quotation and brackets as modified, 643 A.2daff'd
(N.J. 1994);600 Crain, 163, (1962)see also Bolduc v. 104 N.H. 167

(recognizing that in horseparticipating pullinga contest “has some
it”dangers connected with and nottherefore defendant liable for “normal

contest”).dangers incident in such aparticipating][to When one creates
circumstances, however,an unreasonable risk under the he has breached

Crawn, 373;the ofstandard care. 630 A.2d at 143Hacking,see also N.H.
(defendantat 553 for “unreasonablyliable orincreased concealed” risks

basketball).not ininherent the ofgame

To appropriatedetermine the standard care toof be toapplied
participants, sponsors athletics,and oforganizers recreational we

(1) involved; (2) contest, i.e.,consider: the nature of the sport typethe of
(3)amateur, school,high etc.;little league, pick-up, physicalthe ages,

(4)characteristics and skills of the participants; typethe of equipment
(5)involved; rules,and the and ofpracticescustoms the sport, including

the oftypes contact and the oflevel violence Seegenerally accepted.
Lestina, 501 N.W.2d at 33. “A may plaintiffdefendant be held liable to the
for [unreasonably] creating or riskscountenancing other than risks

risks,inherent in the forsport, or inherent and inincreasing any event will
be held liable for or injurious totallyreckless[] intentional[] conduct
outside ofrange ordinary activitythe involved in the sport, liabilitybut

placeshould not vigorousunreasonable burdens on the free and
Foronda,inparticipation defendant, however,the 25 P.3d Asport.” at 841.

bemay not held liable for ornegligent, even reckless or intentional
injurious conduct rangethat is not outside the of ordinary activity involved
in the sport. id. standard of care(applying boxing recognizesto thatCf
“participants by injuring opponentsexcel their ... the acme ofvery[and]

forachievement a boxer is to theso batter as to induce aopponent
knockout”).temporary coma—otherwise aknown as

case,In this we consider nature sportfirst the of the of Thesoftball.
men,sport activity,of softball is a reasonable commonly by womenplayed

and ofchildren skill Consistentvarying varietylevels. with this wide of
wideplayers, men,a of rules arevariety applied. played byWhether
children, unskilled,women or orskilled in aparticipation gamesoftball

generally gives the player mayrise to risk that a struck ball thatbybe a
byhas been hit a or bybatter thrown a fielder.
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anwas was ofinjured, partwhich Allenparticular game, duringThe
includingAll players,tournament. of theslow-pitchco-recreationaladult

1998, leagueofAllen, Throughout the summer theadults.Carol were
doplaintiffsthe ASA Theby applyingits rules.regulated gamesgenerally
do,The plaintiffshelmets.allege players customarilythat the worenot

1998,13,to thehowever, Septemberin games played priorthat allallege
ball, gamesfor indesignedof which was useonly typehad used oneleague

allege used CarolplaintiffsThe the was whenby men. ball thatplayed
women,by singlegames playedis for use ininjured designedAllen was

teams, twelve-year-old boys.and ten- toteenage girlssex and co-ed
hadonly the defendantsgame, dutycircumstances of this theUnder the

aincrease createnot to in an manner that would orwas act unreasonable
in anof that flow fromrange participationrisk of outside the risksinjury

thegame. plaintiffs arguesoftball The defendants’adult co-recreational
(1) hadfollowingthetaking participantsincluded actions:duty specifically

(2)ball; league,fieldingto throws when the thedutya not make errant
safetyThompson had a to utilize all reasonabledutyDaniel’s and

(3) andLegiontheir of the the Americanprecautions games;in conduct
therules would minimizeduty promulgatehad a to or enforce thatASA

(4) advise,warn,dutyand had a toinjury; Bollingerrisk of and ASA
risk toregarding injury participantsthe the ofleagueinform and instruct
minimized. eachin risks could be We examineand the manner which such

the inrequiredthe contend was of defendants turn.plaintiffsact

shortstop dutythat a to not makeargueThe the hadplaintiffs first
co-­in an adultfielding Participantsan errant throw when the ball.
anhave a to not createslow-pitch game dutyrecreational softball

ball, therefore, hasof the a fielderinjury. fieldingrisk Whenunreasonable
words, todutyto In the fielder aduty unreasonably.a not act other has

inactivityin the of the involvedrange ordinarynot act a manner outside
(La.Co., 787, Ct.softball. Picou v. Ins. 558 So.2d 790playing Cf. Hartford

1990) aplaythe to the in reasonable(“[P]articipants duty gamehaveApp.
manner, unforeseen,unexpected, or whichrefraining from acts which are

however,fielder,players.”).for the other Adisregardevidence reckless
duty onlynot a make Because reasonabledoes have to accurate throws.

throws, anbeing injured bymake errant errant throwcommonlyfielders
of a Aarising game.a common risk inherent in and out softball fielderis

fromfor errant throws that flowreasonablytherefore cannot be held liable
553; Cty.v.See 143N.H. at see also Totino Nassauparticipation. Hacking,

1995).Scouts, 51, (App.Coun. 625 N.Y.S.2d 52 Div.Boyof
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case,In plaintiffsthis the theallege that fielded the ballshortstop and
then threw it first in attempt throw,toward base an to make an out. The
however, was inaccurate and struck sheCarol Allen’s head as ran toward
first base. The plaintiffs’ allegation describes a fielder conductwhose was

ordinarywithin the range which,of involved in softballactivity playing
even if cannot ofnegligent, as a matter law constitute unreasonable

Totino,conduct under the circumstances. 625 at 52 (holdingN.Y.S.2dCf.
as a matter of injury by slidinglaw caused isplayer commonlybaseinto

softball).appreciated risk inherent in theplaying Accordingly, plaintiffs’
claim theuponbased errant throwshortstop’s legaldoes not constitute a
basis for relief.

The next theplaintiffs argue league,that Daniel’s and Thompson
had a allduty safety precautionsto utilize reasonable theirin conduct of

games.the safety precautions, writ,Reasonable according plaintiffs’to the
but not to recommending, requiring,“includfed] [were] limited or

providing helmets forbatting players, using softballs,the less dangerous
and playermaintaining proper ratios.” Because we assumemale/female

true,the byfacts as the wepled plaintiffs are will assume that Daniel’s and
Thompson sponsors, fact,as team in Togame.conducted the the extent a
team sponsor game,conducts a it a to theduty gamehas conduct in a
manner notthat does increase theunreasonably risks that flow from the
ordinary play game. Hacking,of the See 143 N.H. at 553.

The plaintiffs’ complaint alleges that the team hadsponsors dutya
to conduct game usingthis certain equipment, specifically batting helmets
and “less dangerous softballs.” the plaintiffs allegeWhile that batting
helmets should have been used when conducting game, theythis do not
allege battingthat ordinarilyhelmets are worn inby players adult co-­
recreational softball The ASAslow-pitch games. plaintiffsrules the allege
applied to dogame batting Further,this not require helmets to be worn.

plaintiffsthe battingdo not that reasonable teams use helmets whenallege
inplaying games.adult co-recreational Theysoftball have thus failed to

make an allegation gives dutythat rise to a for sponsorsthese team to
recommend, provide conductingor helmets when anrequire adult co-­

Thus,game.recreational softball under the of game,circumstances this
recommending,not requiring or helmets didproviding batting not

or riskunreasonably rangeincrease create a outside of the of ordinarynew
activity.

The plaintiffs further that softballallege the manufactured for use when
adult men softball is less thanplay dangerous the softball manufactured
for use when children and women softball. The doplay plaintiffs not allege,
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forhowever, ordinarythat other than an softball manufacturedanything
thatwas in this case. The ASA ruleswhen adult women batted useduse

the use the smaller ballallege game requireto this ofplaintiffs appliedthe
more with men. Thecompetitively plaintiffsbatters to hitto allow women

smaller, a risk that wasallege that the harder softball createddo not
in orinvolved the of softballrange ordinary activity sportthe ofoutside

herinherent that when a struckunreasonably increased the risk softball
Rather, theplaintiffs allege particularbe theinjured.head she would

haveshe otherwise wouldmay amplified injuryused have thesoftball
beinga suffer anplayer may injury uponBecause the risk thatsuffered.

softball, theusingtoordinary playinga ball is an risk incidentbystruck
in afor to the womenbymanufactured use women allowsmaller softball

unreasonablymen did notcompetitivelyto hit more withgameco-ed
Picou, So.2d atgame.inherent in the 558ordinarythe risksincrease Cf.

inof risk inherenttypearose out of that is(noting injurythat same790
Therefore, to Carol Allen did not includesponsors’ dutythe teamgame).

co-when an adultconductingleast softball availableusing “dangerous”the
aForonda, (holdingat as25 P.3d 844game.recreational softball Cf.
aboxingon “did not createsingle spacer ringof law that use of tiesmatter

it wassparring”). Accordingly,or the inherent ofnew risk increase risk
smaller,gameof this to use thethe circumstancesnot unreasonable under

batters,softball, byuse women whenthe one manufactured forharder
women batted.

todutythe had aFinally, plaintiffs allegethe that defendants
isallegationto a to ratio. Thisadhere strict five-male five-female

for Whileplaybased the ASA of amateur softball.upon rulesapparently
fora of carethe ASA rules set forth standardplaintiffs allegethe

softball, “regulat[e] competitionstated is topurposerecreational the rules’
to the of whoequal opportunity playersinsure fairness and millionsto

Further, adheringthe do not thatannually plaintiffs allegetheplay sport.”
a an adult co-­ordinarily conductingto that ratio is measure taken when

a ball thrown a malegame. Being by by playerrecreational softball struck
in The notordinary risk inherent co-ed softball. rule didis an ratio

unreasonably increase or conceal the that Carol Allen would be struckrisk
Hacking,a thrown a male See 143 N.H. at 553.by by player.ball

Moreover, playerthe that a male threw the ball that Carolfact struck
ratiobyAllen not a new risk created the three-female to seven-malewas

ratio,to twoeven under the rules a five-female five-malerequiringbecause
Thus, usingin not a strictrequired play positions. bymales were to infield
not increaseunreasonablyto five-male ratio the defendants didfive-female
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of ainjury rangeher risk or create new risk outside the of thatrisks
inordinarily participationflow from an adult co-recreational softball game.

the did not Carol todutyTherefore defendants owe a to Allen to adhere
the to ratio. theConsequently, plaintiffs’five-male five-female writ does

true,that,allegenot facts if would show that the defendants thebreached
they owed to Carol Allen to conduct the in a manner doesduty game that

the risks that the theunreasonably ordinary playnot increase flow with of
game.

The also thatplaintiffs’ alleges Legion,writ defendants American
field, ASA,of the and sponsoras owner softball as of the had aleague,

or rules thatduty promulgateto enforce would minimize the risk of injury.
sport softball, dutythe risks inherent in and out of the ofarisingGiven the

of whether involved in a field or aorganizations, providing sponsoring
is to only“create risks that are normal or theleague, ordinary to[those]
or that createdsport,” by person ordinarywould be a “reasonable of

Crawn,under the 630 Theprudence circumstances.” A.2d at 373.
minimizedutythus have a to promulgatedefendants or enforce rules that

of theinjury, gamethe risk if without those rules is otherwise
James,unreasonably 579,dangerous. See Goodwin v. 134 N.H. 583-85

(1991).While the plaintiffs allege that andpromulgating enforcing rules
helmets, softball,requiredthat abatting larger, softer or a certain male-­

safer,ratio notgame allege failingfemale would make the do that tothey
and suchpromulgate enforce rules created risks outside the risks

ordinarily in and the game unreasonablyinvolved softball made
that,not ifdangerous. Consequently, plaintiffs’ allegethe writ does facts

true, would that defendants the toduty theyshow the breached owed
Carol Allen to and enforce that were topromulgate necessaryrules

Therefore,minimize injury dangerousin an unreasonably sport.otherwise
allege legalit not a relief.does basis for

warn,Finally, plaintiffs allege Bollingerthe ASA and had a duty to
advise, inform and the toleague regardinginstruct the risk of injury
participants and the manner in which such werisks could be minimized. As

stated,have the defendants not be held thepreviously may liable to
for ofplaintiffs creating countenancingor those risks inherent in the sport

Moreover, dutysoftball. while a defendant has no to andgenerally warn
a plaintiff dangersinstruct of which the plaintiff’sobvious about

defendant’s,andknowledge appreciation equal the a defendant bemay
person customarilyheld liable when a would instruct plaintiffreasonable a

Foster,in to the in an See Evans v. 95respect dangers activity.inherent
194, (1948). Thus,195 themayN.H. the defendants be held ifliable
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warn, advise,customarilywouldpersonthat aplaintiffs allege reasonable
participantstoinjurythe risk ofleague regardingtheinform and instruct

their failure tominimized andin which risks could beand the manner such
however, do notplaintiffs, allegeTheinjuries.the plaintiffsdo so caused

or instructcustomarily warnsponsors and insurersthat reasonable
Therefore theinjury participants.the of toriskleagues regarding

case, leaguewarn thedefendants, dutyno to and instructin this had
injury.the risk ofregarding

whichfrom onesum, allege anydoes not factsplaintiffs’In the writ
the defendants toinfer of carereasonably requiredthat the standardcould

helmets, softball oruse arecommend, provide dangerousor lessrequire
team, therefore,on andfive five women eachmaintain a ratio of men and

unreasonablythat theallegenot sufficient facts defendantsthe writ does
unreasonablyrisks increasedordinaryrisk outside the orcreated a new

struck abybe wheninjuredthe risk that Carol Allen wouldinherent
game.softballin an adult co-recreationalparticipatingwhilesoftball Cf.

1997)(Ariz.1364, (holding as aApp.932 P.2d 1367 Ct.Tripson,Estes v.
andordinary typicalinallegedlyof law that base-runner who actedmatter

onran and catcher’shomeplate steppedmanner when he toward
fibula, not unreasonablyher tibia and didleg, fracturingoutstretched

gamein a softball andthe inherent risks that facedincrease catcher
doallegationsthe notplaintiffs’did not breach Becauseduty).therefore

relief, dismissed thebasis for the trial courtlegal properlyconstitute a
(court thatmay127 N.H. at 342 determine defendant’sYoung,case. See

law).conformed to as a matter ofconduct has standard

Affirmed.

Brock, C.J., Dalianis, J.,and concurred.


