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Concord,defender, byofappellateE. assistantSamdperil,Richard
defendant.orally,and for thebrief

inHall,Nadeau, defendant, his convictionappealsJ. JamesThe
630:1-b, IJ.){Smith, murder. See RSAsecond-degreeofCourtSuperior

(1996).(a) remand.We reverse and
his motherfollowing facts. The defendant andrecord thesupportsThe

15, 1999, theonDuring argumentin an AprilConcord.togetherlived
defendanthim. therepeatedly Eventually,mother insulteddefendant’s

bodyher inuntil she died. Hemother, strangled keptat his and herlunged
weeks, andat first in the bathtubfor threeapartment approximatelytheir

barrel,then in a sealedrefrigerator. placed bodyin the He the trashlater
on of the road in another town.and the barrel the sidetapeit with left

inafter, in a communeHampshire, settling religioushe NewSoon left
waseventuallyhe located and arrested. The defendantMaine where was

first-degreeindicted on one of murder.count
mother, athis the sole issuekillingBecause the defendant admitted to

washe The defenseonlywas the with which acted. defendant’strial intent
intentional, was of anproducthis mother’s was not but thethat death

outburst.emotional
of murderjury first-degreeThe court the about the elementsinstructed

second-degreeas the of the lesser-included offenses ofas well elements
murder, murder, For eachsecond-degree manslaughter.reckless and
offense, the the had to provethe court essential elements Stateexplained

a doubt.beyond reasonable
murder,of intent forrespect required second-degreeWith to the level

had that thejury provethe court instructed the that the State to
The means“knowingly.” jurydefendant acted court told the that “[t]his
the aware acts wouldthat the State must that defendant was that hisprove

The not have that theprohibited provecause the result. State does to
theor a Whatspecifically particulardefendant intended desired result.

must the aware or that his conductproveState is chat defendant was knew
thewould cause result.”

alsoobjection,At the State’s and over the defendant’s the courtrequest,
insanitythe had not aninstructed the that because defendant raisedjury

death,defense, whether, ofit could not consider at the time the victim’s
thata or illness“the defendant suffered from mental condition mental

acould it whether defendant hadcaused his actions.” Nor consider the
theformingillness” himprevented“mental condition or mental that from

case, second-includingto commit of the offenses at issue in theanyintent
notjurythe told the that it coulddegree murder. courtSpecifically,
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whether, death,time ofconsider at the the defendant suffered afrom
“mental condition”illness or mental that:

(a) murder;to formmade him unable the intent to commit
(b) will;prevented orexercisinghim from his free
(c) prevented him from appreciating criminalitythe of his
conduct.

deliberations, asked,theOn first full of itsday jurythe “To what extent
may we consider mind?’” The the ofjury‘state of court told that “‘State

on,”Mind’ is one of of the youthe elements crimes I instructed and
juryreferred the to the in the on which ofpages instructions the elements

court,the crimes could Later that day,be found. the asked the withjury
murder,torespect second-degreethe elements of whether it had to find

the at the prohibitedthat defendant was “aware” time of the act in order to
said,that he possessed requisite “yes.”find the intent. The court

The next itday, jurythe informed the court that had “been at a virtual
impasse for over the conceptseveral hours of awareness. Some of the jury

that the prohibitedthink accused must have been aware of the result of his
But others induring juryaction the event. the think that the State has

to prove beyondfailed a reasonable doubt that is the Arethat case. we
”toobeing interpretationstrict in our of the word ‘aware?’

The court thatresponded jury requiredthe to followwas the
itgiven, containing followinginstructions as and referred to the thepage

(1) whether,“you mayadmonitions: not consider at the time of [the
victimj’s death, the defendant suffered afrom mental condition or mental

(2)actions”; whether,“youillness that caused his and not consider atmay
victimj’s death,timethe of the suffered from a[the defendant mental

illness or mental made to form tothat[]...condition him unable the intent
commit murder.”

later,Less than the juryan hour asked whether the court would itgive
legala definition of the term “mental condition.” The court thatresponded

there was no to themental condition consider because law in this State is
jurythat the a“may not consider whether the defendant suffered from

mental condition.”
thereafter,Soon the wanted the ofjury explained that it definition

jurors] maymental condition “so that can whether or[the know not we
duringconsider the defendant’s claim of not he wasrealizing doingwhat

is,act. That abeingthe does unaware of what he was constitutedoing
condition,mental and thus be a factor we cannotwhich consider?

Conversely, doingdoes unaware of what he constitute abeing was state of
mind, somethingand thus webe must consider.”
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jury-to theassistance”“of no furtherit could bestated thatThe court
to the instructionanswers andpreviousit to the court’sthan to referother

theregardingadmonitionsquotedcourt itsTheinsanitythe defense.on
afromdefendant suffered“whether thenot to considerjury’s obligation

or preventedhis actionsthat causedmental illness”condition ormental
him intent.requisitetheformingfrom

mentalto considerasked, are not allowedwe“[s]incethenjuryThe
that thehave to provedoes notcondition, that the Statedoes this mean

result,” toprohibitedtheacts would causeaware that hisdefendant was
the courtminutes after“no.” Fifteenresponded,which the court
somethingjurors]give [theto “pleaseasked the courtjurytheresponded,

alreadythat we haveto the instructionsanother referencemore than
know thethat it needed toexplainedTheexhaustively.” juryconsidered

regardingthe evidenceso as to evaluateof “mental condition”definition
emotions, of awarenesslevelsfeelings,“possible thoughts,defendant’sthe

intentions.”and
thatlawHampshire presumesthat “Newjurycourt informed theThe

(a)committed, aware of histhe defendant: waswasat the time a crime
(c)actions; and was(b) of thoseactions; criminalityof thewas aware

“if lawThe then asked NHwrong.” juryfromdetermining rightofcapable
(a)committed, the defendant wascrime wasthat at the time apresumes

(b) thenactions; of the of those actionscriminalityof was awareaware his
of his actions and thatwith he was awarewhy charged provingis the state

respondedThe court asin a act?”prohibitedthose actions would result
follows:

rule, arepersonsthe law that allgeneral presumesAs a
by amayThis be rebuttedpresumptionaware of their actions.

I haveinsanity.defense of Aspleadsdefendant who the
theis to this case. It isyou, inapplicableinstructed that defense

mentaldefendant suffered from nolaw of this case that the
thehis to formimpaired capacitycondition that would have

your jobtime he acted. It ismental state of “awareness” at the
theprovenor not the state has thatto then determine whether

of his actions.defendant was aware of the result

instruction, defendantjuryfinal the found theLess than an hour after this
second-degreeof murder.guilty

instructionsjurydefendant that the court’sappeal, arguesOn the
process they impermissiblyhis constitutional to due becauserightviolated

analyzeto him on the element of intent. Weproofshifted the burden of
Constitution, referencingthe Hampshirethis claim first under New

onlyotherSupreme jurisdictionsdecisions of the United States Court and
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analytic Cannuli, (1998).as aids. 149, 151See State v. 143 N.H. As both the
State and Federal Constitutions require the State to eachprove element of
the crime charged beyond doubt, that,a context,reasonable we hold in this
the State Constitution is at least as of theprotective defendant’s asrights
the Federal Baker, 773,Constitution. (1980);See State v. 120 N.H. 777 In

(1970).358,re Winship, 397 U.S. 364 Accordingly, we do not in aengage
separate Ball, (1983).federal analysis. 226, 232See State v. 124 N.H.

An instruction that creates a mandatory presumption of criminal intent
violates the processdue requirement that the State prove every element of
a criminal charge beyond a Montana,reasonable doubt. See Sandstrom v.

510, (1979);442 U.S. 661, (1986).520-24 v. O’Leary,State 128 N.H. 668 The
question before this court is whether the challenged jury instruction
created such a conclusive presumption.

We begin by at thelooking challenged portions of the instructions. If
the challenged portions, isolation,considered in could reasonably have
been understood to create a mandatory presumption on the element of
intent, we then consider inthem the context of the acharge as whole.

Franklin, 307, (1985);Francis v. 471 Parker,U.S. 315 see State v. 142
(1997).319,N.H. 324 a defendant“[W]hether has been accorded his

constitutional rights depends upon the inway which a jurorreasonable
could have interpreted Sandstrom, 514;the instruction.” 442 U.S. at see

Jones, 490, (1984);State v. 125 N.H. 494 State v. Dingman, 113,144 N.H.
(1999).115

The murder,defendant was convicted of second-degree which requires
thatproof knowinglyhe caused the death of another. See RSA 630:1-b

(1996). Because the mother,defendant admitted to killing his the only
question jurybefore the was whether he did so “knowingly.” person“A
acts knowingly with torespect conduct ... when he is aware that his

11(b)626:2, (1996).conduct is of such nature.” RSA words,“In other a
defendant acts knowingly when he is aware that it is certainpractically
that his conduct will prohibitedcause a result.” State v. 141 N.H.Bergen,

(1996)61, omitted).63 (quotation Awareness is thus central to the concept
actingof “knowingly.”

In its general to the and incharge jury its to theresponse jury’s
(1)eight questions, the court juryinstructed the that: second-degree

murder requires that “theproof defendant was aware that his acts would
(2)result”;cause the prohibited HampshireNew law presumes “that all

(3)persons actions”;are aware of their presumption may“[t]his be
rebutted by (4)a defendant pleadswho the defense of insanity”; the

(5)insanity case”;defense “is inapplicable to this and “the defendant
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tocapacityhave hisimpairedthat wouldfrom no mental conditionsuffered
time he acted.”of at theform the mental state ‘awareness’

to meanthese instructionscould havejuror interpretedA reasonable
causingthat he was hisawarepresumptivelythe defendant wasthat

thisdeath, provingof burden ofthe State itsrelievingmother’s thus
thejuryinformed the thatAlthough the courtbeyond a reasonable doubt.

rebuttable, informed that the defendantjuryit also thewaspresumption
insanityto raise anbecause he had failedpresumptioncould not rebut the

Thus, have these instructionsjuror interpreteda reasonable coulddefense.
defendant was aware thatthat thecreating mandatory presumptionas a

his mother’s death.causinghe was
heldSupremethose the CourtThe court’s instructions are similar to

Sandstrom, that anthe court ruledin Sandstrom. Inunconstitutional
ordinarya intends thepresumes personthat law that“[t]heinstruction

an conclusivevoluntary impermissibleof his acts” createdconsequences
Sandstrom, (quotation442 U.S. at 515of intent.on the issuepresumption

omitted). Sandstrom, theycase “were not told thatjurorsAs in the in this
conclusion;choice, they onlywere toldthat infer thatthey mighthad a or

juror easilycouldit. It is clear that a reasonablepresumedthat the law
alone, the“StandingId.mandatory.”viewed an instruction ashave such

created an burden-challenged language undeniably unconstitutional
Franklin, 471element of intent.”respectwith to theshifting presumption

U.S. at 318.
the inchallenged languagenot altered when we viewOur conclusion is

the court’sarguesThe State thatcharge.the context of the court’s entire
that thejury presumethe was tofinal instruction clarified that while

(i.e., sane), it tothat he was wasdefendant was aware of his actions
evidence, thedetermine, provedState thaton the basis of whether the

disagree.of of actions. Wedefendant was aware the result his

assertions, not thatpresumeto the State’s the law doesContrary
“sanity,”theAlthough presumesindividuals are aware of their actions. law

115, (1978), it127 we have not definedHelgemoe,see Novosel v. 118 N.H.
mean, law, of his or her actions.to as a matter of that a defendant is aware

to determinedsanity questionhave held that is a of fact berepeatedlyWe
a defendantdeterminingthe that there no test for whetherby jury and is

(1994).249, 255-56is insane. See State v. 138N.H.Cegelis,
Moreover, tojuryfinal told the that it wasalthough the instruction

determine, evidence, that theprovedon the basis of whether the State
actions, told the that itjurywas aware of the result of his it alsodefendant

mentalthat the defendant “suffered from nowas “the law of this case”
ofhave his to form the mental stateimpaired capacitycondition that would
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‘awareness’ at the time he acted.” A jurorreasonable could have
thisinterpreted instruction to mean that it was “the law of this case” that

the defendant was aware of the results of his actions.

Because jurora reasonable could have understood the jury
instructions to create a mandatory presumption that shifted the burden to

intent,the defendant on the element of and because the charge read as a
whole did not or cureexplain deficiency,this we hold that the charge
violated the defendant’s right process. Franklin,to due See 471 U.S. at
325.

The State urges üs to a harmlessapply analysis.error An error of this
magnitude requires reversal of the defendant’s conviction and is not
amenable to harmless error analysis. Louisiana,See Sullivan v. 508 U.S.

(1993).275, 278-82 The injury this case was instructed to thepresume
-only element of the offense of second-degree murder that was at issue

whether the defendant was aware of the results of his conduct. The
onlydefendant’s defense to this charge was that he was not aware at the

time of the murder that his actions were hiscausing mother’s death. A
presumption “aware,”that the defendant law,was as a matter of of the

actions,consequences of his only Franklin,eliminated his defense. See 471
U.S. at 325-26. Absent this presumption, we can only speculate what a

jury Sullivan,reasonable would have done. See 508 U.S. at 281.
Even were applywe to a harmless error analysis, we would find that the

error was not harmless. The evidence that the defendant was ofaware the
results of his conduct was not so overwhelming as to render the court’s
jury Franklin, 325-26;instructions harmless error. See 471 U.S. at Yatesv.
Evatt, (1991).391, Indeed,500 U.S. 407-11 the defendant repeatedly
testified that he was not aware that he was hiscausing mother’s death at
the time of the murder.

The arguesState that the trial court’s instructions on insanitythe
defense only legallywere “not correct but also undernecessary the
circumstances” because “of the defendant’s unrelenting presentation of a
defense byunavailable to either the facts of[him] the case or the law.” We
disagree.

The insanity defense toapplies evidence “of a mental disease or
that deprives the defendant of the ability specificto form a intent.”defect

James, 50, (1995)State v. 140 N.H. added);52 (emphasis see State v.
(1992).428,Sylvia, case,136 N.H. 433 In this the defendant did not claim

to have suffered from either Rather,a mental disease or defect. he
that, offense,asserted at the time of the he was so upset that he did not act

circumstances,Under“knowingly.” these there nowas need for the court
to have instructed the jury insanityon the defense. A maydefendant offer
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rea for the crimesrequisitethe menswhether possessedevidence as to he
Laurent, 138 N.H.State v. St.insane. Seeclaimingwithout to becharged

theWhere, here, proof that(1994). charged requiresthe crime492, 494 as
insanityanneed not assertthe defendantacted “knowingly,”defendant

thatcertain”“practicallythat he was notoffering evidencedefense before
141 N.H. at 63Bergen,result.prohibitedahis conduct would cause

co-exist,omitted). so too canrea caninsanity and mensJust as(quotation
Novosel, at 123.118 N.H.of rea co-exist. Seesanity and the lack mens

and remanded.Reversed

Dalianis, J.,brock, C.J., and concurred.
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