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Seeof that standard.breachas to Dr. Haines’testimonyand factualof care
Haines’ medicalat 527. Dr.Piper, 146 N.H.507-E:2, I; v.FrancoeurRSA

they reasonably likelynor areinquiry,in thisnot aidrecords dotreatment
that would.discovery of evidenceto theto lead

is notmental conditionreasons, find Dr. Haines’thatFor these we
courtthe trialAccordingly,claims.plaintiffs’to theor essentialrelevant

itwhendiscretionjudicialexercise ofin an unsustainableengaged
Seerecords.psychiatrichis medical andproduceHaines toDr.compelled

we hold that362; Lambert, at 296. BecauseGraham, 147 N.H.N.H. at142
essential,relevant, orare notpsychiatric recordsHaines’ medical andDr.

to theevidencethe of admissiblediscoverylead toreasonably likely to
hisDr. Haines ever waivedcase, whetherdo not addressweplaintiffs’

Elwell, 607.132 N.H. atstatutory privileges. See

and remanded.Reversed

JJ.,DUGGAN, concurred.andDALIANIS
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McLane, Middleton, (BruceGraf, PA,&Raulerson of Manchester W.
Felmly brief,and L. Parent on the and Mr. Felmly orally), andJennifer

Gilford,Eisner, brief,John of on the for plaintiffs.the

Friedman,Mallory PLLC, (Christineand of Concord onFriedman the
brief and fororally), defendant Beech Hill Hospital, L.L.C.

Duggan, J. The plaintiffs, daughter, Doe,Judith Kravitz and her Jane
J.)ofappeal a theruling Superior (Mangones,Court denying their motion

additur, alternative,for or in the for a new trial on damages. The plaintiffs
maintain that the trial by allowingcourt erred defendant Beech Hill

(Beech Hill)Hospital, L.L.C. to impeach jury’sthe byverdict
supplementing the record with evidence obtained itsduring post-trial
conversations with jurorsthe and that the trial court was improperly
influenced by this evidence. The plaintiffs argueinadmissible also that the
trial by admittingcourt erred of priorevidence Doe’s consensual sexual
activity and by refftsing testimonyto strike that referred to the race of
individuals with allegedly priorwhom Doe had consensual sex. Beech Hill

thecross-appeals, arguing denyingthat court erred in its tomotion set
verdict, alternative,aside the or thejury in for judgment notwithstanding

the Beech arguesverdict. Hill also that the court erred in permitting
Kravitz to amend her writ after the verdict by jury.was reached the We

partaffirm in and part.inreverse
The Hillplaintiffs sued Beech and defendant Ernest Reels to recover

damages resulting the allegedfrom sexual assault and rape by Reels of
Doe, fourteen-year-olda girl, while she a patientwas at Beech Hill. Beech
Hill is a facility specializinghealth care in the residential care and
treatment of patients sufferingadult and adolescent from drug and alcohol
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provide properBeech failed toalleged that HillThe plaintiffsaddiction.
care towas its and failedof Doe while she underand treatmentcare

aReels, by Beech Hill to bepatient knowneighteen-year-oldanprevent
offender, plaintiffsto Doe. Thehavingfrom accesssexualconvicted

failures, Doe was assaultedsexuallyas of Beech Hill’sthat a resultalleged
of the feloniousThe did not claim a violationby plaintiffsReels.rapedand

(2001) (victim632-A:3, ageII ofbetweenassault See RSAsexual statute.
16). trial, forcibly raped.testified that she wasthe DoeDuring13 and

sexual involvedThus, activityat trial was whether thequestionthe central
ie., the sexualconsensual, voluntarily participatedDoe inwhetherwas

conduct.
trial, the verdict formcompleteda returned theten-day juryAfter

liability alreadyhad been establishedBeech Hill liable. Becausefinding
default, pre-written “yes”the form aReels containedagainst by verdict

to the thenliability plaintiffs. juryReels’ Theconcerninganswer
Reels, findingHill and Hill onefault between Beech Beechapportioned

$13,672.00of forfault. The returned a verdictpercent juryhundred at
Kravitz, forbased on a bill submitted Kravitzapparently bywhich was

hospitalization at Hill. The found thatjuryreimbursement for Doe’s Beech
any jurynot to the found Beech Hilldamages.Doe was entitled Because

damagesthe court the ofnegligent, questiontrial recommitted Doe’s
#6) The(Question jury. followingto the then asked thejury question:

questionWe to 1 and 2 that Hillyes [findinganswered Beech
to the toduty plaintiffs thereby causing damagesbreached its

plaintiffs] damagesthe because we felt that there were in the
ofway expenses bymedical incurred Judith Kravitts [sic] [b]ut

damagesnot Doenecessarily byto Jane as caused Beech Hill.
That is reason for in our in this Thefillingthe form manner.

expensesthat could award Medical toinstructions stated we
Ms. It did not state that a limitation to be[sic].Kravitts was

on #6. advise.placed Question Please

respondedThe court to the jury by explaining:

Question a of ‘0’in as to Jane Doe.response damages#6 shows
#2,light findings Questions youIn of in #1 and mustyour

damagea Janeconcerningmake determination as to a amount
Therefore,Doe continue as toplease yourherself. deliberations

Question #6,In must allconsidering question you#6. follow
damages givenon previously you.instructions as to

The a Doe forjury shortly thereafter rendered verdict for $130.00.
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additur,The or inplaintiffs alternative,moved for the a new trial on
damages. verdict,Beech Hill objected and further moved to set theaside
or, for thealternatively, judgment notwithstanding verdict. Prior theto

motions,therulingcourt on above Beech aHill’s counsel filed supplement
original objectionto explainingits that she had jurorscontacted twelve

theyand learned that thatunanimously believed the sexual contact
between Doe and Reels was The explainedconsensual. motion also that

liable,counsel learned that the Beech Hilljurors theyfound not because
believed that Doe was or that Beech Hillraped negligent,was but because

way $13,762.00.that “was their of Judith Kravitzgiving Theythe did that
they getbecause felt she did not she inpaid sendingwhat for her daughter
Hill Hospital.”to Beech Counsel attached her own affidavit herdescribing

post-trial conversations the jurors. plaintiffs objectedwith The to this
supplemental filing groundson the that Beech Hill’s post-trial effort to

the wasimpeach jury’s verdict and that the court notimproper should
suchconsider evidence.

affidavit,reviewingAfter the the court determined that wasit.
theunnecessary jury. motions,to reconvene In its order on the post-trial

grantthe court declined to an andadditur reduced the verdict as$130.00
jury’s originalto Doe back to the of Inverdict zero. of thissupport ruling,

jurythe court that theexplained reasonablycould have determined that
damages parton the of Doe had not been established. The court further

providednoted that the tojury appeared have Kravitz a orrestitutional
remedy.contractual Because such notremedy pleaded,a had been the

permittedcourt Kravitz to amend her in topleadings order address the
ofissues contractual or damages.restitutional This and cross-appeal

appeal ensued.

I. Post-Verdict Inquiry Juryinto Intentions

The assert thefirst that trial courtplaintiffs improperly received
the affidavit of counsel for Beech Hill to the Itimpeach verdict. is well

the testimonyestablished that or affidavits of arejurors not toadmissible
Lucas, (1985).theimpeach 663,verdict. See Bunnell v. 126 N.H. 667-68

so,is they“This not because are irrelevant experiencebut because has
shown that arethey likelymore to than to theprevent promote discovery

State,of the truth.” Exeter-Hampton 476,Mobile Co. v. 106 N.H. 478
(1965) omitted).and(quotations ellipses Although the ortestimony
affidavits of arejurors inadmissible when offered as a for thesettingbasis

aside, they mayverdict in limitedbe admitted circumstances to exculpate
Bunnell,orjury Thus,the to sustain a verdict. 126 N.H. isSee at 668. it

permissible to use the affidavits of to a itjurors onlysustain verdict after
has bybeen attacked ofcompetent evidence misconduct of one or more
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(1940);seeYeatman, 150, 153v. 91 N.H.Caldwellof the Seejury.members
rev.2354(4), (McNaughton§ 714-16Wigmore, atEvidencealso 8 J.

abe offered to sustain1961) mayjuror’s testimonya(explaining that
during juryor misconductallegations of biaswhen there have beenverdict

jurors’thedeliberations). contrast, admittingofobjectwhere theIn
a to set asideunfavorably, motionaffect, favorably oris to eithertestimony

motives,trial, the jurors’regardingto a evidencegrantor newa verdict
mayimmaterial andthe like isbeliefs, misunderstandings, intentions and

2354(4),2349(a), atWigmore, at 681 &§§supraSeenot be considered.
606(b) testimonyjuror’suse of714-16; (prohibitingsee also R. Evid.Fed.

verdict).validitythe of ato determineor affidavit

explainingan affidavitcase, for Beech Hill submittedIn this counsel
wasjurythe the sexoverwhelming evidence that foundthat is now“[t]here

of“acceptthe the affidavitcourt torequestedconsensual.” Counsel
plaintiffs’of Hill’s tosupport oppositionas in Beechcounsel evidence

theallow memotion, poll question,the to them on this orjurycall back
whatof the consistent withjurorsto collect the affidavits individualtime

jurorthere no of bias orallegationstold me.” Because werethey
misconduct, attorney’sthe affidavitinappropriateit to submitpatentlywas

the and motives behindjurors’for the intentionspurpose explainingof
evidentiarythus as an basistheir verdict. The affidavit was inadmissible

verdict, court tosetting jury permittedfor aside the and the trial was
foronly juryit determine whether the should be reconvenedconsider “to

Dropon of the conduct of their deliberations.”questioning proprietythe
674,Co., 126v. Ins. N.H. 682-83RealtyAnchor Trust FireHartford

(1985). juryno information that theBecause the affidavit contained
misconduct, thein the trial refused to reconveneengaged properlycourt

jury.
however,assert, merelydid not use theplaintiffsThe that the court

the todecidingas a whether to reconvene but alsojury,affidavit basis for
court’sreviewingthe motions on Doe’s claims. After thepost-trialresolve

order, 8,2002, “clearlythe trialMay askingwe issued an order on court to
influenced affidavit toby Attorneyarticulate whether it was Friedman’s

topost-trialin on the other than the motionany rulingextent motions
29, 2002, that itsMaythe On the trial courtjury.” respondedreconvene

of the“substantive were made without considerationdeterminations
material counsel for Beech Hill...jury presented byunilateral interview

that also that it made determinations influenceit] believes its without[and
relyof As the trial court that it not on theexplainedthose materials.” did

uponand the of thespecific portions proceedingsaffidavit further noted
rely,did that the notwhich it we conclude trial court did useimpermissibly



the ruling parties’affidavit in on the post-trial motions. See Eichel v.
(1965)484,N.H.Payeur, 106 487 that a(explaining court’s order is

presumed motion,rest upon grounds byto the stated a not uponand
information).impermissible

EvidentiaryII. Issues

The plaintiffs argue bythat the trial court erred refusing to increase the
jury grant ofverdict or a new trial on the issue thedamages after trial

pretrialcourt’s orders were violated on its pretrialtwo occasions. In
orders, the court thattrial ruled while evidence of Doe’s alleged
consensual toactivity prior her admission to Hillsexual Beech was
inadmissible, witnesses,Beech Hill have inquire“shall leave to of in good
faith, Doe, Doe,oninto whether Jane or Judith Kravitz behalf of mayJane
have allegations againstmade false of sexual any third-party,assault or
allegations of sexual assault were later recanted.” courtwhich The further
ruled Hillthat Beech was to avoid referencesrequired ethnicityto the of
persons ethnicityunless determined be plaintiffswas to relevant. The

violated, first,argue pretrialthat these orders were Beechwhen Hill
consensual,referred alleged involvingto an sexual incident Doe as and

second, when a defense witness described menunintentionally the involved
in that as beingincident Jamaican.

We first it wasaddress whether error for the trial court to admit
evidence of Doe’s allegedly prior consensual sexual While theactivity.
plaintiffs maintain that the ofadmission this evidence was errorprejudicial

claims,which affectedseverely plaintiffs’the Beech Hilldamages argues
that it whoplaintiffs’ originallywas counsel described the event as
consensual. Hill use ofBeech also contends that the the term “consensual”
did not the pretrialviolate order it was offeredbecause to demonstrate

men,that while Doe told one that sheperson raped bywas three she told
another that the wasperson incident consensual.

testimonyThe theregarding alleged rape by the three men was
forward,originally brought objection,without Hill’sduring Beech cross-

examination Dr. Wayment. questionedof Karen Beech Hill Dr. Wayment
as to whether she was aware that Doe that raped byclaimed she had been

men,three but later recanted. Dr. sheWayment responded that was not
aware had redirect-examination,that Doe claimed that she was Onraped.
the plaintiffs questioning bycontinued this line of Dr.asking Wayment
whether she understood the contact with the three men Dr.rape.to be
Wayment that the contact had areplied reported rape.not been as On
recross-examination, Beech asked the following questions:Hill
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men, Connelly toldMollythe threeaboutQ. This business
didn’t she?rape,it was notthatyou

rape.not indicate it wasA. She did

consensual, she?didn’tfact, it wasyouIn she toldQ.

A. Yes.

moreQ. questions.No

didquestionsthat thesewe concludetestimony,the abovereviewingAfter
thatproveoffered totestimony wasorder. Thethenot violate pretrial

caretaker)(Doe’s rapedthat she wasNuddHollyDoe had informedwhile
(Doe’s thethat sexualtherapist)men, Molly Connellytoldsheby three

“consensual” toThus, the wordBeech Hill usedincident was consensual.
her contactregardinginconsistent storiesprovidedDoe hadillustrate that

men.the threewith
pre-did violate theof questioningthis lineMoreover, assumingeven

whether suchto determinediscretionorder, the trial court has broadtrial
trial. Seeorderingand a newthe verdictsetting asideviolation warrantsa

(1969). Here, that the353, testimonyState, 109 N.H. 355-56v.Hayes
duringadducedalreadyhad beenreported rapenot been asincident had

anyand thusWayment,Dr.ofredirect-examinationthe plaintiffs’
of the word “consensual”usesubsequentBeech Hill’sbycausedprejudice

juryin its instructionsexplainedThe trial court alsominimal.would be
innot be consideredactivity couldconsensualpriorevidence of Doe’sthat

case was consensual. Weactivity in thisthe sexualdetermining whether
in torefusingof discretiontrial court’s exercisethat thetherefore conclude

damageson was sustainable.a new trialverdict to orderincrease the or
(2001)295,Lambert, 147 N.H. 296356; State v.at see alsoSee id.

standard).exercise of discretionunsustainable(explaining
bytrial court erredthat theargumentsplaintiffs’next theWe address

inadvertentlywhotestimony of a witnessthe entirerefusing to strike
that the curative instructionmen as “Jamaican” andto the threereferred

in the“The trial court istheremedy resulting prejudice.toinadequatewas
andtestimony,particularofprejudicial impactto thegaugebest position

that State v.remedy prejudice.”toany, necessaryif aresteps,what
(1992)277, and brackets(quotationsN.H. 285136VanDerHeyden,

unnecessary toomitted). case, that it wasthe court determinedIn this
thatjuryinstructed thetestimony.entire It insteadthe witness’sstrike

and is not materialyouis not beforeethnicity any personrace or of“[t]he
There is nomake in this matter.”youthat have toto determinationsany

sustained, ascannot becourt’s exercise of discretionevidence that the trial
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system uponof is the belief that will followjustice premised jurors“[o]ur
Smart, 639,the court’s instructions.” State v. 136 N.H. 650 (quotations

denied, (1993). Furthermore,omitted), cert 510 U.S. 917 the plaintiffs
requested testimonythat witness’s entire be in order tothe stricken make

price”Beech Hill the for their witness’s mistake. As the“pay witness’s
reference to three race inadvertent Beechthe men’s was and Hill had

race,previously mentioningthe witness to refrain from theirinstructed
the testimonytrial court’s refusal to strike the witness’s entire for the
purpose punishingof Beech Hill is sustainable.

III. RulingsPost-Trial

or,The the trial refusal to inplaintiffs appeal grantcourt’s additur the
alternative, trial on Hill the trialdamages. arguesa new Beech that court

verdict, alternative,orjury grantedshould have set aside the in the
Beechjudgment notwithstanding the verdict. Hill also that the trialargues

court erred her thepermitting juryin Kravitz to amend writ after reached
its verdict.

With Doe’s isregard damages, party disputesto no that it unreasonable
juryfor a to that a child hadfourteen-year-old raped,find been but award

her plaintiffszero The thatdamages. argue specialbecause the verdict
form the jury negligenceindicated that found and causation onnegligent

Hill,the of a clearpart finding liabilityBeech there has been as to and the
damages are Hill thegrossly inadequate. argues juryBeech that did not
find that Doe been but to theraped, “yes”had instead answered first two
questions on verdict order tospecialthe form in reimburse Kravitz for the
money they she had to Beech Hill herpaid daughter’sbelieved for
treatment.

hasWhere there been a as to thefinding liability damagesand are
additur, or,grossly remedythe is to order ininadequate, appropriate the

additur,event the todefendant does not consent the a new trial on
(1985);damages. Belanger 110,v. N.H.Teague,See 126 111 v.Doody

Railroad, 161, (1914).77 164 determiningN.H. In whether the trial court
should order a trial on havedamages, explained:new we

againstWhere the verdict is the of thedecidedly weight
evidence, thatso it is that the must haveapparent jury

or totallymisunderstood the instructions of thedisregarded
thereon, facts,court or must have toneglected consider the and

evidence,andprominent pointsoverlooked essential in the
where a intelligentit is such verdict that twelve honest and

it,[jurors] not it is the courtdutywould have returned of the to
set it aside.
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(1987)591, (quotations599129 N.H.Corp.,& K-MartPanas v. Harakis
omitted).

there was aerred becausethat the trial courtargueThe plaintiffs
Hill. The trialBeechagainstand causationliabilityas tofinding“clear”

Ithowever, finding liability.ofthat there was no clearexplained,court
wouldjury’s questionand theof the verdict formthat review“[a]stated

sexual conductthat non-consensualhad not foundjuryindicate that the
to Janedamagesnograntintended tojuryand that thehad occurred

agree.Doe.” We

dutya breach of aaction, mustplaintiff provetheany negligenceIn
injury.defendant, plaintiffscaused theproximatelywhichcare thebyof

(1986).325, damagesAs are330128 N.H.Kingston,v. TownWeldySee of
claim, plaintifffor thea verdictnegligenceto anyelementan essential

HampshireMcNamara, Newthem. See 8 R.withoutcannot result
Injury 94,§ atPracticeand InsurancePractice, TortPersonal

that Doe suffered(1996). case, findingclearIn there is no100 this
originallythe juryHill. Whileof a breach Beechbyas a resultdamages

ofBeech Hill’s breachwhetherquestion regardingto the“yes”answered
nojurythe awarded(plural),to thedamages plaintiffscauseddutyits

in jurythe court itsinformedjury subsequentlyto Doe. Thedamages
It thatdamages. explainedit not find that Doe sufferedthat didquestion

incurredexpensesin of medicaldamages waythefelt that there were“we
Jane Doe asdamages tonecessarilynotJudith Kravittsby [sic] [b]ut

Hill wasThus, that Beechjurythe foundalthoughBeech Hill.”bycaused
onlydamages, jurytheplaintiffs’at fault for thepercentone hundred

intend to findand did notmedical to Kravitzexpensesintended to award
Doe.damages for

jury’sthe verdictdetermination thatalso with the trial court’sagreeWe
find occurred.allegedthat the sexual assaultindicates that the did notjury

default, inbyagainst Reelsliability alreadyWhile had been established
Reels, jurythe found thatfault between Beech Hill andlegalapportioning

damages. juryIf theat fault for of thelegally any plaintiffs’Reels was not
contact, it wouldprobablythe sexualfound that Doe had not assented to

theConsideringof fault to Reels.portion legalhave at least aapportioned
jurythat the determinedabove, concludingtrial court did not err inthe

ofpart parties.”had been “volitional on the bothactivitythat the sexual
inthe trial court erredargumentBeech Hill’s thatWe next address

allegedthefollowingmedical for the timeBeech Hill’s own billsadmitting
plaintiffsHill that because thedamages. arguesevidence of Beechrape as

thea causal connection betweento evidence that there wasproducefailed
bill, irrelevant. Becauseand the Beech Hill the bill wasalleged rape
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Kravitz’s verdict was onsolely purportedlybased this inadmissible
evidence, Beech Hill that the haveargues verdict should been set aside.

Evidence is it has to“any tendencyrelevant if make the ofexistence
consequencefact that is of toany the determination of the action more

or less than itprobable probable would be without the R.evidence.” N.H.
401. The of isEv. determination whether evidence relevant is thewithin

court,sound discretion of trialthe and we will not itsreverse
determination absent an ofunsustainable exercise that discretion. See

Dist., 331, 346(1999);Marcotte v. 143Timberlane/Hampstead School N.H.
Lambert,also atsee 147 N.H. 296 of(explaining unsustainable exercise

standard).discretion
trial,During the the plaintiffs presented evidence that Doe was

exhibiting signs of trauma alleged rape,emotional from the thus requiring
care during stay Althoughfurther her at Beech Hill. Beech presentedHill

evidence,contrary is,that that Doe been requiredwould have to continue
atstayher Beech Hill of the theregardless alleged rape, jury could have

reasonably accepted the theplaintiffs’ argument that medical bills were
necessitated by rape.the emotional trauma of the As sufficient evidence

presentedwas to create causal rapea connection between Doe’s alleged
Hill,and her extended Beechstay at we conclude that the trial didcourt

not err in allowing the medical bills to be to the injurysubmitted and
denying Beech Hill’s to setrequest aside the verdict.

We last address whether the trial incourt erred theallowing plaintiffs
order,to amend their after thepleadings verdict. In its the trial court

that “theexplained jury appears to have Mrs. Kravitz aprovided with
remedyrestitutional or remedy.contractual That was not pleaded. Under

our liberal of ofpolicy pleadings, party mayamendment a seek to amend
even after the order to the proofs.”verdict in conform with Beech Hill

thatcontends this retroactive amendment and itprejudicial,was unfair as
notice,no noticehad of the claim and had been itplaintiffs’ providedit

have presentedwould evidence at trial to defeat asuch claim.

We agree that it error for the trial to toplaintiffswas court allow the
(1997)theiramend 514:9pleadings. permitsRSA substantive amendments

pleadings they necessary injustice.to when are to prevent Accordingly,
general Hampshirethe rule in New to liberal ofis allow amendment

andpleadings, partywe have held that a to amend amay seek even after
verdictjury’s 158, 160has been entered. See Sleeper Company,v. 100N.H.

(1956).Nonetheless, is well settled that a bedefendant is entitled to“[i]t
informed of the on which the are thetheory plaintiffs proceeding and

that theyredress claim as a result of the defendant’s actions.” Pike
(1998) omitted).Construction, 1, 3v.Industries Hiltz 143 N.H. (quotations
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as thetherefore, longsoWe, pleadingsamendment ofallow liberal
newentirelyintroduce anthe opposite party,do notchanges surprise

Clinicalaction, evidence. Seesubstantiallyor for differentof callcause
(1981).Martina, 989,121Inc. v. N.H. 991Prod’sLab

an new causecase, entirelyintroducedthe amendmentproposedIn this
restitutionalof contract orplaintiffs pleadedThe never breachof action.

the and it waspleadingsclaim be fromNor could this inferreddamages.
jurythe theduringeither trial. Whileby partyreferred tonot otherwise

toHill wasdamages, preparedBeech notan award for suchprovided
on Wesubject.no evidence thepresenteda claim anddefend such

of Kravitz be set aside.conclude, therefore, the verdict in favor mustthat

part; part.in reversed inAffirmed

NADEAU,J., Broderick, J., joined, specially;concurredwith whom
Dalianis, J.,Brock, C.J., and concurred.

Nadeau, J., in the I writeopinion.I concur court’sconcurring specially.
however, not with thepresentnote that case did usto thisseparately,

decide,case theopinionnor the court’s in this whetherdoesquestion,
2002)632-A:3, ofII would the defense(Supp.statute RSA barcriminal

yearsin a civil for victim was under sixteenrapeconsent action where the
noted,has citing priorthe time of This court aage allegedof at the offense.

632-A:3, minorageRSA the “fixed the which aversion of that statute at
Perrin,v. 119 N.H.may consent to sexual intercourse.” Goodrowperson

(1979).483, jurisdictions486 Courts in other have held similar statutes
See, v.e.g.,to both criminal and civil Doe ex rel. Roeapplicable cases.

(S.C. 1999).259,2,No. issue isSchool Dish 518 S.E.2d 262 Because that
court, it,opinion simplynot the I no on but concurexpress speciallybefore

out that it remains an in this State.point opento issue

J.,Broderick, specialin thejoins concurrence.


