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for Wespeaksstatute itself.case, of theplain languagetheIn this
that theto add wordscommentsKirby’srely upon Representativecannot

plainto alter theor otherwisedid not see fit to includelegislature
Walker, at138 N.H.See Petitionthe as enacted.of statutelanguage of

had an intentlegislatorsthat somecould showplaintiff[“Even if the ]474.
enacted, notthis wouldactuallystatutory languagecounter to thethat ran

anjustifytomeaning necessarythat isuncertainty statutoryofcreate the
v.Employees’ Assoc.itself.” Statethe words of the statutebeyondinquiry

(1986).565,State, 127N.H. 568

religiousforconcerning exemptiontaxupontown relies casesThe
shouldelderly exemptionthat the taxarguetopropertiesand educational
elderlythepropertymuch of theto howaccordingapportionedbe
Light,DivineEmissariesAppealand Seeoccupies.individual uses ofof

(1995). elderlyof the552, governs apportionmentRSA 72:41140 N.H. 556
the72:41, uponis basedapportionmentto RSAPursuantexemption.tax
notproperty,interest in theownershipelderlythe individual’sextent of

it.extent of his or her use oftheupon

Affirmed.

Duggan, JJ., concurred.Brock, C.J., Nadeau andand
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Dushame, Massachusetts,Laura of Northampton, and H. Brooks
Jr., Somerville, Massachusetts, brief,Whelan of by plaintiff.for the

Reno,Orr & P.A. of (EmilyConcord Rice andGray A. Eber onJennifer
brief),the for the defendant.



371

theby SuperiororderanWong, appealsAllanDuggan, J. The plaintiff,
ofand breachJ.) of legal malpracticehis claims(Fauver, dismissingCourt

We affirm.defendant, Ekberg.Donald M.theagainstcontract
hewhenthe plaintiffattorney representedwhois theThe defendant
v.In Statestolenreceiving property.ofchargefelonyon awas convicted

Theconviction.(1993), plaintiffsaffirmed the56 we138 N.H.Wong,
defendant,theagainstactionthe instantfiledsubsequentlyplaintiff

Theof contract.and breachnegligencelegal malpractice,asserting
investigationin hisbothnegligentwasthat the defendantallegedplaintiff

allegedalsoplaintiffThestrategy.andcase, in his trial tacticsandof the
failing properlytobyagreementhis feebreachedthe defendantthat

plaintiff.theadequatelyto defendfailingbythe case andinvestigate
plaintiffs proposedthetrial, moved to excludethe defendantPrior to

se, tofailedproproceedingwho wasplaintiff,because thetestimonyexpert
structuringtheimposed bythe timeframeexperthis withinidentify

motion, thefinding thatthegrantedcourtorder. The trialconference
ratherneglect,ownwas due to hisexpertto disclose hisfailureplaintiffs

bemisfortune, defendant wouldand that theaccident, ormistakethan
a lateat suchaccepteddisclosure wasif the plaintiffs expertprejudiced

summaryforfiled cross-motionsThe thenpartiesin the proceedings.date
judgment.

forto the claimsmotion ascourt the defendant’sgrantedThe trial
that“essentially allege[d]claimsthe plaintiffsof contract becausebreach

and “Newhis contractual duties”negligently performedthe defendant
omitted.)(Emphasiscause of action.”recognizedoes notHampshire [this]

negligenceto thedefendant’s motion asgrantedcourt also theThe trial
him anyowednot that the defendantplaintiff allegebecause the didclaim

and, therefore, negligencetheattorney,andutyof his asduty independent
As forlegal malpractice.counts forduplicated plaintiffsthesimplyclaim

he was entitled toclaims, defendant thatarguedthelegal malpracticethe
that he wascould notplaintiff provebecause thesummary judgment

Shaheen,Mahoneyin v.the crime. As our decisionunderlyinginnocent of
(1999),491, notGordon, P.A., yetN.H. 495-98 had& 143SteinCappiello,

notissued, that this issue hasthe trial court explained “[b]ecausebeen
Court, it is notHampshire Supremethe Newbybeen addressedsquarely

courtThe trialgrant summary judgment.”basis for a oflegala sufficient
“thebecausesummary judgmentse motion forplaintiffs prodenied the

supportin ofsingle legal argumentnot contain a coherentdoespleading
facts torelied “on contestedplaintiffmotion” and thethe plaintiffs

thethen moved to dismisshis The defendantsupport argument.”
claims, notthat the couldarguing plaintiffremaining legal malpractice



372

sustain his burden of inproof expertthe absence of testimony. The trial
grantedcourt the defendant’s motion to and appealdismiss this followed.

On theappeal, plaintiff arguesfirst that the trial court improperly
testimonybarred the of his expert witness. He contends that his tofailure

disclose the identity expertof his witness within the discovery wasperiod
accident,the result of mistake or misfortune. He also contends that his

expert because,witness was properly disclosed theduring discovery
period, witness,he had indicated that expert Fredella,his Attorney would
be as a factualtestifying Lastly,witness. the plaintiff contends that the
defendant failed to indicate how he would prejudiced bybe allowing
Attorney expert testimony.Fredella’s

‘We long recognizedhave that justice by systemis best served a that
reduces surprise byat trial bothgiving parties the maximum amount of

Cromlish, 277, (2001).information.” State v. 146 N.H. 280 A isparty thus
entitled to disclosure of an opposing party’s experts, the substance of the

opinionsfacts and about which they expectedare to testify, and the basis
Super.of opinions. 35(f);those See Ct. R. O’Donnell v. Moose Hill

(1996).Orchards, 601,140 N.H. 604 policyThis of appliesdisclosure even
when a known factual expert.witness acts as an See Hydraform Prods.

(1985).v.Corp. 187,American Steel & Alum. Corp., 127 N.H. 201-02 A
party’s to thissupply information “should result in the exclusion offailure
expert opinion testimony unless good cause is shown to excuse the failure

O’Donnell,to disclose.” sanction,140 N.H. at 604. In reviewing discoverya
we will not reverse the trial court’s ruling unless it constitutes an

Matthews,unsustainable exercise of discretion. See Matthews v. 142 N.H.
733, (1998); Lambert, (2001)735-36 295,see also State v. 147 N.H. 296

standard).(explaining unsustainable exercise of discretion

that,We disagree with the contentionplaintiffs because he
appeared pro se throughout discovery process,the his failure to indicate
that Attorney Fredella would be testifying expertas his was the result of
accident, (amendedmistake or misfortune. See Preface SUPER. Ct. R.
1999) (permitting providecourt to relief from failure to thecomply with

misfortune”).provisions any only “accident,of rule when due to mistake or
The trial court determined that “the scheduling conference order himput

or,on least,clear notice of his atobligations, verythe of his toobligation
inform what the represented.”himself of deadline dates The trial court
thus concluded that the failure toplaintiffs expertdisclose his was due to

accident,his neglect mistake,own rather than or misfortune. See
Jamieson, Co., (1985).101,Inc. v. 126Copeland Coating N.H. 103 The
mere fact plaintiffthat the was representing himself thethroughout
discovery process does not excuse him from complying with the trial
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144 N.H.Recycling,v. Consolidatedorder. Statestructuringcourt’s Cf.
(1999).467, 469

expertthat hiscontentionplaintiffswith thedisagreeWe also
as a factualhe listedbecause wasdisclosedadequatelywitness was

specificorder setconferencestructuringThe trial court’switness.
the plaintiffWhilediscovery.forandfor disclosureexpertdeadlines

witness,as a factualtestifyingwould beAttorneythat Fredelladisclosed
would beFredellaAttorneydefendant thatto inform thehe failed

basissubstance andto theprovidealso failedan andtestifying expertas
Attorneyto listfailureThemight plaintiffshe offer.any opinionsfor

127Corp.,error, Prods.Hydraformseeonlywas notexpertFredella as an
notThe didplaintiff201, the defendant.prejudicedbut alsoN.H. at

expertan witnesstestifying aswould beAttorneythat Fredelladisclose
and onedisclosureexpertthe set formonths after deadlineuntil four

thattrial court determineddiscovery. Thethe close of allmonth after
the defendantrequirewoulddisclosureplaintiffs expertof the“acceptance

have hisand alsoplaintiffs expert,thedeposethere-depose plaintiff,to
At timetheexpert’s opinion.”thestudy critique plaintiffsandexpertown

setdetermination, in the case wasthe trial datecourt made thisthe trial
defendant bethat the wouldaway.” agreeone month As wefor “less than

witness, weexpertof histhe late disclosureby plaintiffsprejudiced
tothe defendant’s motiongrantedproperlyconclude that the trial court

disclosure.plaintiffs expertstrike the

dismissed theimproperlytrial courtnext consider whether theWe
legalIn aexpert testimony.for lack ofmalpractice claimsplaintiffs legal

(1) ancase, attorney-clientthatprove:a mustmalpractice plaintiff
existed, attorneythe to exerciseduty uponwhich arelationship placed

legalcare, providinginknowledgeskill andprofessionalreasonable
(3)(2) harmclient; and resultantduty;a breach of thatservices to that

Because the143 N.H. at 495-96.Mahoney,caused that breach.legally by
the case and his trialinvestigation ofchallenges the defendant’splaintiff

the cannotargues plaintiffdefendant thattactics and thejudgment,
withoutcare and a breach thereofprovethe standard ofrequisiteestablish

expert testimony. agree.We

“where thetestimony requiredisexpertIt is well established that
science, orprofessionrelated to somesubject presented distinctlyis so

Lemay v.average layperson.”ken of thebeyondas to be theoccupation
omitted).(1995) aBurnett, 633, plaintiffWhether(quotation139 N.H. 634

the requisitein to establishtestimonyto have orderrequired expertis
caselegal malpracticein aand to a thereofprovestandard of care breach
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questionis a of first for thisimpression jurisdictionscourt. Other that have
that,this held or cases,addressed issue have in clearexcept palpable “[i]n

an action for legal malpractice, expert testimony is togenerally needed
both care by attorneyestablish the level of owed the under particularthe

allegedcircumstances and the failure to conform to that benchmark.”
(1stWagenmann Adams, 196, 1987);v. 829 F.2d Cir.218 see also

Musat, 1039, (Colo. 1990).v. P.2dMcCafferty 817 1044 Ct. TheApp.
for this expertreason is thatrequirement testimony, lay juries“[without

issues,litigation practices,cannot understand most local or the ofrange
that an orattorneyissues influence how should act advise.” 5 R. MALLEN

Legal Malpractice (5thSmith, 2000). Thus,33.16,§& J. at 110 ed. “to
liability solelyavoid a ofbeing imposed upon disgruntled client’s version
happenedwhat or he or she have athappened,”what believes should id.

107, toexpert testimony necessary juryis inform the the skillregarding
care ordinarily by lawyers,and exercised a measure not ordinarily within

common knowledge lay persons.the of Id. at 114.

While notexpert testimony may be when “the evidence ofrequired
isnegligence patentso and conclusive that reasonable can reachpersons

MALLEN,conclusion,” 110,oneonly supra at this is not such a case. Cf.
Here,Wagenmann, alleged829 F.2d at 220-21. the theplaintiff defendant

negligently investigated bythe case to interview certainfailing witnesses.
care,the extent an attorney,Because to which in the exercise of due will

funds to hire or ofinvestigators deposeadvance witnesses is not a matter
common a would not be evaluate the ofknowledge, jury able to adequacy

attorney’s testimony.the actions without the aid of See v.expert Kirsch
(Cal.935, 940 1978);MALLEN,578Duryea, supraP.2d at 118.

(1)plaintiff allegedThe also that the defendant: failed toobjectto
madepurported improper by prosecutor closingstatements the during

(2) failed to locate one witness and failed toargument; subpoena another
witness; (3) stipulated to certain facts onimproperly during the hearing

(4)the motion to failed to raise trialsuppress; regarda fair issue with to
(5)race;plaintiffs plaintiffsthe refused to letand the Massachusetts

attorney sit at the table the criminal trial. Asduringdefense all of these
issues,judgmentdecisions were tactical or we conclude that expert

— it,testimony was without the would be torequired jury permitted
speculate about “the standards and recommended andpractices

(1997);ofprocedures RSA 508:13 see also v.profession.”[the] Berman
(Ga. 1976).Rubin, 802, 806227 S.E.2d Ct. App.

also notreject plaintiffs argument expertWe the that istestimony
in this the rules of professional mayneeded case because conduct be used



375

requiredof conductmet the standarddefendantthedetermine whetherto
for thea substituteasdoes not sufficerule“A codified ethicalattorneys.of

noteintroductoryTheMallen, at 115.supraevidence.”required
Conductof ProfessionalRulesHampshireof the Newscopetheoutlining
rise to agiveitselfnota Rule should(rules) ofthatexplains “[violation

independentthat anany presumptionit createaction nor shouldcause of
BecauseScope.R. PROF. CONDUCTN.H.breached.”duty has beenlegal

forto be a basisdesignednotthey “arethatexplainspecificallythe rules
he can establishthatcontentionid., plaintiffstherejectweliability,”civil

of professionalthe rulesthroughsolelybreachduty andthe defendant’s
conduct.

summaryin grantingcourt erredthe trialwhetherWe next consider
areviewing“Inof contract.for breachclaimsplaintiffson thejudgment

evidence,and otherlook at the affidavitswesummary judgment,ofgrant
totherefrom, most favorablelightin thedrawninferences properlyand all

Farm, Ins.Family Mut.v.P’shipForbes Farmnon-moving party.”the
omitted). will affirm the(2001) We200,Co., (quotation201146 N.H.

factanyas to materialno issuegenuineevidence revealsif thejudgment
See RSAa matter of law.asjudgmentis entitled tomoving partyand if the

(1997).491:8-a, III
breachplaintiffsas to thesummary judgmentgrantedtrial courtThe

that theessentially allegedtheythatclaims on the basisof contract
Because Newduties.his contractualperformednegligentlydefendant

negligent performancefora cause of actionrecognizedoes notHampshire
Co., 128 N.H.TelephoneN.E.contract, Inc. v.Landscaping,see PK’sof a

breach ofplaintiffsthat the753, (1986), court determined757 the trial
and,legal malpracticeforrise to a claimsimply gaveallegationscontract

therefore, redundant.these claims asdismissed
action fora cause ofrecognizenotdoesHampshireWhile New
this causecontract, discussingcasesall of theof anegligent performance

tort claim for whatto alitigants pleadattempts byof action involve
id,, 757-58; v.at Lawtonof contract. Seean action for breachessentially is

(1978);607, Barrett v.Co., 613Fire Ins. 118 N.H.SouthwestGreat
(1922). fiduciaryacontract involves355, 360 Unless the80 N.H.Company,

constitutingor the factscontracting partiesthe of one of theduty parton
byowed thedutyof aconstitute a breachof a contract alsothe breach

contract, held that athe we haveofplaintiff independentto thedefendant
stand. Seeof a contract cannotnegligent performanceclaim for the

(1969);382,Bank, N.H. 384-85109Savingsv. ColebrookRobinson
Inc., at128 N.H.613; Landscaping,PK’sLawton, 118 at see alsoN.H.

a tortcase, essentiallyclaim iscontrast, plaintiffsthein thisBy757-58.
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claim, such,not a of Asbreach contract claim. the isissue whether the
legal actionmalpractice could also rise to a contractgive breach of claim.

It has that:explainedbeen

legal mayaction for malpractice conceptually[A]n be framed
either as a or a totort breach of contract. The failure exercise

skill,the carerequisite diligence necessaryand to the proper
legalrendition of services rise to an formay give action breach

of contract. it constitute aSimilarly, may tort.

Simmons, (Wash. 1976)1053, (citations omitted).Peters v. 552 P.2d 1055
in action, however,The modem trend analyzing legal malpractice causes of

and,has been to the jurisdictions,blur contract-tort distinction in most
there is no difference between the remedies for the different theories. See

(Ct.Wells, 454,Jackson & Rptr. 1989);v. 258 Cal.Rogers App.462 1
MALLEN, 8.7, fact,§supra at 820. In since the difference between an
implied negligence theory insignificant,contract and a is generally many
courts recognize anyrefuse to distinction between actions andthe will
dismiss a plaintiff’s implied breach of contract redundant.claims as See

Decker, 415, 2001);Cherry v. 720 N.Y.S.2d 416 (App. GoffneyDiv. v.
Rabson, 186, 191 (Tex. 2001).App.56 S.W.3d Ct.

We have that a maintainplaintiff malpracticeheld can a actionlegal
contract, tort,both in a inthird-party beneficiaryunder and undertheory,

theory. Cativas, 1,a negligence Simpson (1994);See v. 139 3-7N.H.
(2001).362, 364Scheffy, permitted,MacMillan v. 147 N.H. We have inalso

context,a medical a to maintain ofmalpractice plaintiff a breach contract
claim where expressthe breach involved an contract ainvolving specific

Kleeman, (1995).promise. 257, cases,See v. N.H. InAnglin 140 260 other
however, upheldwe the ofhave dismissal one of the contract orplaintiff’s
tort claims “the in suitswhen claims the two are one in the same.” Taylor­

(1998)Isaac, 261, 266 omitted);Boren v. 143 N.H. (quotation and brackets
405, (1985)Gould v. Hospital,Concord 126 N.H. 407-08 tort(applyingcf.

statute of for ofplaintiff’s impliedlimitations claim breach of contract
providebecause failure to “appropriate” substantivelymedical care

tort, contract).alleged a claim in not
While we see no reason to create a rule acompletely barring plaintiff

legalfrom pleading malpracticea claim under of both torttheories and
contract,implied case,as the done inplaintiff has this we note that the

same facts ofsupportoften both causes action and the forremedies them
Mallen, 8.7, Moreover,§will Seeusually supranot differ. at 820. because

the same principles govern soundingan action in tort and in implied
contract, a willplaintiff requiredbe to introduce expert testimony to
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Seeattorney’s deviation therefrom.of and thecareestablish the standard
id.

ofplaintiffsthe breach contractcase, theory underlyingtheIn this
therefore,tort, and, thesounding inclaimnot from theclaim was distinct

both histotestimony supportexpertto introduceplaintiff requiredwas
that theallegedwritplaintiffsclaims. Thecontract and tortimplied

agreement by failingtheobligations underfailed hisperformdefendant to
forto trial.failing prepareand by properlythe caseinvestigateto properly

contract, allegationsof thesein of a breachcouched termsAlthough
ofcausepreviouslyno reiterate the mentionedbasically did more than

Bank Dickinson v.See Citizens Statelegal malpractice.action for of
Jackson,375, (Tex. 1978); 258App. Cal.575 387 Civ.Shapiro, S.W.2d

that the defendant breached anallege462. did notRptr. plaintiffat The
onlyinstead thatinvolving allegeda butexpress specific promise,contract

carrythat he out hisgood requirementthe the faithdefendant breached
in plaintiffsthat failed to act the bestduties under the contract and he

introducing any expertwas fromplaintiffthe barredinterests. Because
claims,anyof to of his wesupportthe standard caretestimony regarding

granting summary judgmentnot err in asconclude that the trial court did
ofto the breach contract claims.

decision, argumentof we need not address the defendant’slightIn our
malpracticeto thesummary judgment legalthat he was to asentitled

preponderancea of theprove, bywas unable toplaintiffclaims because the
atevidence, Mahoney,See 143 N.H. 495-99.We alsohis actual innocence.

trial courtremaining argumentsneed that theplaintiffsnot address the
and his motionsummary judgmentdenied his cross-motion forimproperly

claims, theseto as resolution of issuescomplaint damageto amend his add
v. 137Vogel Vogel,outcome of this case. Seewould have no effect on the

(1993).321,N.H. 322

Affirmed.

Dalianis, JJ.,Nadeau concurred.and


